This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http  :  //books  .  google  .  com/| 


Digitized  by  Vj005l^ 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


i 


v^ 


// 


VOL.  in  — TEKSnESSBB  BEPOBT8. 

(4  Tergrer.) 


4y      1 
8y  133 


4y     4 

3he42a 


4y  10 
9b  333 
Ob  324 
5L?W 


4¥     16 
2ki381 


?{ 


4y  Sti 
4h  540 
6L    50 


4y    20 
3oo  17 


4y  41 
6y  206 
Oy  272 


4y 
7y  31i» 
lh287 
4h  667 


4y  57 
4y  208 
61ial3.-) 
4co  80 
66  276 
lOh  (V>4 
15L585 


4y    6 

St  21 


66 


4y    81 
4ki312 


4y  84 
5y  142 
6y  25 
8y  66 
lllia481 
3h  601 


4y  04 
6v  109 
lba263 
SheS-il 
In  50 
10h461 


4y    08 

Oh  272 


4y  11 
Oy  410 
3hQ336 
6110377 
It  66 
lb  840 


4y  117 
Bml62 
lOL  173 


4y  137 
200  107 
1L870 


4y  143 
8L  1 15 
8L  110 


4y  145 
2i    86 


4y  140 
by  150 
3h2S6 


4y  156 
7y471 
Oy  03 
lka07 


4y  158 
8b  275 


4y  161 
Oy  02 
0y265 


4y  162 
llkllO 


4y  163 
6b  573 


4y  165 
7y  136 
ll    30 


4y  166 
lco372 
7h346 


4y  174 
lOy  475 
0ha702 
lsi^7 
lb  117 
lb  118 

5L  no 


4y  176 
lhal08 


4y  177 
Soo426 


4y  182 
Oy  M 
10y360 


li 


4y  104 
^0.  75 

7h  607 


4y  108 
4y  508 
7y  17 
403  235 
Ob  575 
5h  478 
IIL  70 


4y  302 
lOy  78 
Sha403 


4y  310 
lb  483 


4y318 
6y  522 
7y  203 

10y338 
5ha08 
6ha423 
310318 
Ob  301 
Ob  302 
3h  541 
Oh  387 
11  64 
IL  160 
51  las 

14L502 


4y  2:« 
Ih  289 


4y  375 
7y400, 
8y  40 
8y  42 
8y  385, 
2ka477 
2ha480< 
2ha4{^| 
3hu  46 
7hul76! 
8ha214 
lQha5g6| 
Ihe  Oil 
2he2:}4 
100  193 
400  5 
7oo466 
4h  40 
4h  77 
5h  SSO 
1L570 
2L  501 
2L734 
8L351 


4y  553 

15L 


4y  561 
81458 


4y  563 
14L433 


4y565 
lhe331 


4y  452 

5h    16 


4y  4hr) 
3co393 


4y  258 
Ih  315' 
13L  131 


4y  265 
400  379 


4y  456 
8y  407 
9y  458 
Oy  460 
lmel08 
2Bnl99 
3ho307 
3eo393 


4y  270, 
]mfr483 
13L  108 


4y  299 
2ha  95 
21ia96 


4y307 
2b  421 


4y  306 
lOy  451 
3h  358 


4y  326 

4L  567 
lpi260 


4y  3.M1 
8y  61 
7b  604 
9L528 


4y  461 
llh  556 
12h  141 

4L  4U3 


4y  478 
lheai5 


4y  4.S*i 
2fl)16n 
3L  345 


4y  400 
7y  17 
4oo235 
IIL    73 


4y  507 
8y  148 


4y  541 
7y  445 
8y  410 
8y  495 
Ime5.s3 
2s  210 
loo  20 
7C3  370 
2h  418 


4y  560 
7y  471 
5SD3S2 


4y  576 
8hn310 


4y  570 
5h  417 
IL    56 


CopTiigktt  1891,  b7  Prank  Shopurd,  Chie^o.    (Patent 
appliod  for.) 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


\ 


> 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


REPORTS 


OF 


CASES 


ARGUED   AND  DETERMINED 


IN   THE 


SUPREME  COIUUPNW^TENNESSEE, 


DU 


BY  GEORGE  S.  YERGER, 

^      REPORTER  W  THE  STATE. 


VOLUME    IV. 


NASHVILLE: 

HALL  AND  UEISKELL,  STATE  PRIJNTERS. 

18347 


Digitized  by  VjOOQIC 


District  or  West  Tennessee,  ss. 

Be  it  remembered.  That  on  the  28th  day  of  July,  Anno  Domini,  1834, 
George  S.  Yeroer,  of  the  said  District,  bath  deposited  in  this  office,  the  title  of  a 
Book,  thQ,title  of  which  is  in  the  words  following,  to  wit: — 

^^  Reports  of  Cases  argued  and  determined  in  the  Supreme  Court 
^'qf  Tennessee^  during  tlie  year  1S33.  By  George  S.  Yerger^  Re- 
^'porter  to  the  State.     Volume  IK" 

The  right  whereof  he  claims  as  Author  and  Proprietor,  in  conformity  with  an  act  of 
Congress,  entitled  *<An  act  to  amend  the  several  acts  respecting  copy  rights." 

District  of  West  Tennessee^  ss. 

I,  Nathaniel  A.  M'Nairt,  Clerk  of  the  District  Court  of 
the  United  States,  for  the  District  of  West  Tennessee,  do  hereby  certify  that  the  fore- 

foing  is  a  correct  copy  of  the  title  of  a  Book  this  day  filed  in  my  office  by  George  S. 
'erger,  Esq.  and  by  me  recorded. 
In  testimony  whereof,  I  hereto  subscribe  my  name  and  affix  the  seal  of  said  Coort, 
at  my  office  in  Nashville,  thia  28th  day  of  July,  1834,  and  in  the  59th  year  of  Amer- 
ican Independence. 

N.  A.  M'NAIRY, 
Clerk  of  the  District  of  Wett  TennesBtt. 


Printed  nt  the  Republican  and  Gasette  Office. 
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"  ROBERT  WHYTE,  1 

«  JACOB  PECK,   •       >  Associate  Judges. 

"  NATHAN  GREEN,  S 
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JACKSON:  FEBRUARY  TERM,  1833. 


Smith  vs.  Raiykin.  Jackbon, 

Febniary  1833. 


Rankio. 


Aa  agreement,  in  parol,  to  convey  vacant  and  unappropriated  land.        Smith 
the  title  to  which  la  in  the  government,  is  a  nude  pact,  and  cannot  be 
enforced  hy  law. 

When  a  person  has  by  possesiion  and  oocapancy  aoqnired  a  preference 
to  enter  lands  by  virtue  of  the  laws  of  Tennessee,  he  has  authority  to 
transfer  his  right  of  entry,  in  exclusion  of  other  citiasens. 

Hie  pordiaser  or  assignee  of  an  occupant,  is  clothed  by  the  parches* 
or  assignoient,  with  the  same  right  and  preference  to  enter  the  lands« 
against  other  citizens,  that  belonged  to  the  occupant. 

The  right  of  an  occupant  acquired  under  the  laws  of  Tennessee,  is  a 
good  consideration  for  a  promise. 

This  cause  came  up  on  appeal  from  tbe  circuit  court  of 
M'Nair7  county.  The  record  shows  that  the  plaintiff  in 
error,  who  was  the  plaintiff  helow,  declared  in  assumpsit 
i^ainst  the  defendant,  alleging  in  his  declaration  that  the 
defendant,  Rankin,  in  consideration  that  he,  the  plaintiff, 


*  Jn4ffe  PxcK  was  absent  daring  die  whole  of  tins  term. 
1 
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Jackson,  would  sell  to  him  the  rieht  of  possession  and  sood  will, 
v^p^v-^^  which  he,  the  plaintm,  had  to  a  certain  tract  of  vacant  land 
Smith  on  Huggin's  creek,  in  M'Nairy  county,  would  do  and 
RaDkio.  perform  for  the  plaintiff  one  hundred  and  fifty  dollars  worth 
of  carpenter's  work,  and  that  he,  the  plaintiff,  did  there* 
upon  sell  and  deliver  to  said  defendant  his  good  wiH  and 
right  of  possession  to  said  vacant  land,  but  that  the  de- 
fendant, when  requested,  refused  to  do  sard  work.  The 
second  count  in  the  declaration  aHeges,  that  the  defendant 
promised  the  plaintiff,  in  consideration  that  he  had  sold 
to  him  all  the  right  which  he,  the  said  plaintiff,  had  to 
the  possession  of  said  vacant  land,\^ich  he  had  purchased 
from  William  L.  Wisdom,  that  he  would  do  and  perform 
one  hundred  and  fifty  dollars  worth  of  carpenter's  work^ 
when  requested.  But  that,  being  requested,  he  re&sed^ 
&c.  To  this  declaration  the  defendant  pleaded  non-as- 
sumpsit, upon  which  issue  was  taken.  Upon  the  trial  of 
the  cause  before  the  jury,  the  proof  was,  that  William  L. 
Wisdom  had  sold  to  the  plaintiff  Smith,  his  right  or  good 
will  to  a  piece  of  land  in  M'Nairy  county,  which  he. 
Wisdom,  had  purchased  firom  one  Cherry,  who  had  lived 
upon  it  in  a  camp  some  two  or  three  days;  that  Wisdom 
had  laid  the  foundation  of  a  house,  but  never  lived  on 
the  land;  that  the  land  was  vacant;  that  the  plaintiff 
Smith  had  sold  his  right  to  the  possession  or  good  will  ot 
said  land  to  the  defendant,  who  promised  to  p&y  $125  in 
carp'enter's  work  for  the  claim  or  good  will  of  the  plain- 
tiff to  said  vacant  land;  that  neither  Cherry,  Wisdom 
or  plaintiff  Smith,  were  entitled  to  an  occupant  claim  on 
said  land,  and  that  Rankin  knew  this,  and  made  tlie  con-^ 
tract  with  a  full  knowledge  of  Smith's  claim,  and  that  th» 
land  was  neither  granted  nor  occupied  by  any  one  at  the 
time;  that  Rankin  refused  to  do  the  carpenter's  work 
when  called  on  by  Smith;  that  one  Woodbun  had  en- 
tered an  occupant  claim  upon  about  one  hundred  acres  of 
the  land  contracted  by  Smith  to  be  sold  to  Rankin.  The 
court  charged  the  jury,  that  the  land  being  vacant  and  unap- 
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propriated,  belonged  to  the  general  government,  and  plain-    •^*^''""*5» 
tiff  not  being  in  possession  bad  nothing  in  the  premises  s,Jr^J^<^^* 
to  sell,  and  that  the  contract  between  him  and  the  defen-       Smith 
dant  was  a  ntidum  pactum^  and  could  not  be  enforced  by      lUi&iB. 
bw.     Upon  which  the  jury  found  a  verdict  for  the  de- 
fendant.   The  plaintiff  moved  for  a  new  trial,  wfai<^  mo- 
tion  the  court  overruled,  and  the  plaintiff  excepted  to 
the  opinion  of  the  court,  and  filed  1ms.  biU  of  exceptions 
setting  out  the  above  facts,  and  appealed  to  this  court. 

j9iM(tn  MiUtr^  for  ^  plaintiff  in  error. 

Fl  D.  Barry^  for  the  defendant  in  error. 

Catron,  Ch.  J.  delivered  the  opinion  of  the  court. 

The  court  charged  the  jury  that  the  land  being  vacant 
and  unappropriated,  belonged  to  the  general  government, 
and  the  plaintiff  not  being  in  possession  had  nothing  in 
the  premises  to  sell,  and  that  the  contract  between  him 
and  defendant  was  a  nudum  piictum^  and  could  not  be  en- 
forced by  law. 

This  is  the  law  beyond  doubt.  But  in  a  case  where  a 
party  has,  by  possession  and  occupancy,  acquired  a  right 
of  preference  to  enter  a  certain  spot  of  land,  and  obtain  a 
grant  therefor,  by  virtue  of  the  laws  of  Tennessee,  he 
in  such  case  has  authority  to  transfer  his  right  of  entry, 
m  exclusion  of  other  citizens,  and  the  assignee  is  clothed 
with  the  same  right  to  enter.  This  would  be  a  good  con- 
sideration for  a  promise,  because  in  conformity  with  the  laws 
of  Tennessee  passed  for  the  satisfaction  of  North  Caro.* 
lina  land  warrants.  But  a  bargain  concerning  unoccu- 
pied public  lands,  is  wholly  void;  just  as  much  so,  as  if 
the  plaintiff  had  sold  the  defendant  part  of  his  neighbor's 
land  aheady  granted. 

Judgment  affirmed. 
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JACKfiON, 
F^bn»^^  BCETON  W.    DeES. 

If  a  promjMory  note  be  delivered  hj  the  payee,  or  by  another  penon 
as  his  agent,  in  his  presence  and  by  his  assent  or  approbation,  without 
endorsement,  the  holder  has  a  right  to  sne  in  the  name  of  the  payee,  and 
the  payee  cannot  control  the  same  in  any  way. 

The  right  of  the  plaintiff  to  sne  in  a  case  originating  before  a  justice  of 
thepeace,  may  be  contested  upon  the  trial  in  court  if  there  be  an  appeal,  or 
before  the  justice  in  the  first  instance. 

In  a  suit  by  the  payee  upon  a  note  alleged  to  be  lost,  the  defendant 
has  a  right  to  show  that  the  note  was  passed  by  the  payee,  or  another 
with  his  consent,  by  delivery  without  assignment 

A  verdict  for  the  defendant  in  a  suit  by  the  payee  of  a  note  in  his  own 
right,  will  form  no  bar  to  a  suit  brought  in  the  name  of  the  payee  for  the 
use  of  the  true  owner. 

This  case  came  up  from  the  circuit  court  of  Henderson 
county,  on  appeal  in  the  nature  of  a  writ  of  error.  The 
suit  was  instituted  by  the  defendant  in  error,  Dees,  be- 
fore a  justice  of  the  peace,  on  a  warrant  against  the  plain- 
tiff in  error,  to  which  was  the  affidavit  of  the  defendant  in 
error,  stating  that  Burton,  the  plaintiff  in  error,  had  execu- 
ted his  note  to  him.  Dees,  for  seventy  dollars,  and  that 
the  said  note  was  lost,  mislaid  or  stolen;  that  he  be- 
lieved it  was  stolen  by  one  William  Curtis  out  of  his  pos- 
session, and  that  said  Curtis  had  transferred  the  note  to 
M'Clure  and  Brooks  of  Lexmgton;  that  he  had  never  . 
transferred  or  contracted  said  note  to  any  person  in  any  way 
whatever;  that  any  transfer  of  the  note  by  Curtis  to 
M'Clure  and  Brooks,  was  without  his  authority;  and  that 
the  interest  in  said  note  was  still  in  him.  Upon  the  trial  be- 
fore the  justice,  a  judgment  was  given  in  favor  of  Burton, 
from  which  Dees  appealed  to  the  circuit  court.  On  th^ 
trial  in  the  circuit  court,  a  siApana  duces  tecum  wm  served 
upon  Brooks  to  produce  the  note.  He  did  so:  and  the 
defendant  offered  to  prove,  ^'that  on  the  next  day  after 
the  note  wgs  executed,  the  plaintiff.  Dees,  and  a  man  by 
the  n9me  of  Curtis,  came  to  the  store  of  M'Cliqre  and 
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Brooks,  of  Lexington,  together,  and  that  Curtis  sold  the  Jacxmii, 
note  for  goods  and  merchandize ;  that  they  received  <^  ^^ 
the  goods  and  went  off  together;  that  thej  were  horse- 
droyers  frona  Kentucky,  and  came  together,  and  that  Cur- 
tis delivered  the  note  with  his,  Curtis',  name  on  the  back 
of  it.''  This  evidence  was  rejected  by  the  court,  and  the 
plaintiff  had  a  verdict  and  judgment.  To  the  opinion  of 
the  cpurt  in  refusing  to  admit  the  testimony,  the  defendant 
excepted,  apd  appealed  in  the  nature  of  a  writ  of  error  to 
this  court. 

•i9.  J/uiU^man  for  the  plaintiff  in  error.  1.  The  court 
erred  in  receiving  the  note  as  the  foundation  of  the  action, 
after  the  rejection  of  the  a£Sdavit  and  note,  as  it  did  not 
accord  with  the  provisions  of  the  act  of  Assembly.  See  2 
Scott,  481-2-3,  which  requires  a  refunding  bond,  which 
is  not  taken. 

2.  It  is  insisted,  that  the  court  erred  in  excluding  from 
the  jury  such  testimony  as  was  calculated  to  show  that  the 
note  was  transferred  for  a  valuable  consideration,  under 
such  circumstances  as  to  warrant  the  conclusion,  that  it 
was  done  with  the  consent  or  connivance  of  the  plaintiff. 
2  Starkie,  27. 

3.  If  an  individual  stands  by  and  witnesses  the  dispo- 
sal of  his  property  by  a  third  person,  without  making 
known  his  claim,  he  is  precluded  from  setting  it  up  gainst 
the  purchaser. 

.4.  The  sum  being  seventy  dollars  on  a  lost  note,  it  is 
insisted  the  justice  had  no  jurisdiction  of  it,  any  more 
than  on  the  endorsement  of  a  note  above  fifty  dollars. 

/.  H.  Talbot  for  defendant  in  error.  The  judgment 
in  this  case  should  be  affirmed,  because — 

1.  The  act  of  1819,  ch.  27,  is  only  made  with  the  view 
of  assisting  the  party  who  has  lost  or  mislaid  the  evidence 
of  debt,  and  should  the  same  be  re-claimed,  the  party 
would  have  the  right  to  read  it  in  evidence,  the  pleadingA 
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Jacksoh,    before  justices  of  the  peace  bebg  hj  parol.     If  the  note 
—   —    y  could  be  read  before  the  justice,  so  it  could  in  the  circuit 
court,  where  the  cause  was  carried  by  appeal,  because 
the  trial  is  de  noro,  and  the  court  above  is  bound  to  let 
in  all  the  proof  proper  and  competent  in  the  court  below. 

2.  The  circuit  court  did  not  err  in  rejecting  the  evi- 
dence offered,  as  set  out  in  the  bill  of  exceptions;  first, 
because  Brooks,  (the  witness  ofiered  to  prove  that  he  had 
traded  for  the  note  of  Curtis,  who  was  in  company  with  the 
plaintiff^)  was  clearly  an  incompetent  witness,  he  being  in- 
terested; and,  second,  this  defence  could  not  be  set  up 
by  Burton,  the  obligor,  in  a  suit  by  the  obligee,  when 
the  obligee  had  not  regularly  negotiated  the  paper,  and 
consequently  the  suit  could  only  be  prosecuted  in  the 
name  of  the  obligee. 

3.  Brooks  is  no  party  to  the  suit;  and  any  equitable 
right  he  might  have  to  the  note,  or  the  money  when  col- 
lected, cannot  be  enquired  into  by  a  court  of  law,  in  a 
suit  situated  as  this  is. 

4.  Curtis's  name  was  on  the  back  of  the  note,  as  ap- 
pears from  the  bill  of  exceptions.  This  was  certainly 
notice  to  Brooks  that  he  was  risking  the  equitable  title  of 
Curtis,  he  having  no  assignment  from  Dees,  the  payee. 

5.  The  act  making  the  person  for  whose  use  the  suit 
is  brought  liable  for  costs,  does  not  vary  the  law,  except 
to  make  him  responsible  for  costs. 

Catron,  Ch.  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  below,  now  defendant  in  error,  had  or  had 
not  the  right  to  sue.  If  the  note  had  been  in  his  pre- 
sence, and  by  his  assent  and  approbation,  sold  and  deliv- 
ered by  Curtis  to  M'Clure  and  Brooks,  they  had  the  un- 
doubted right  to  sue  thereon  in  the  name  of  Dees  for  their 
own  use;  nor  would  the  latter  have  had  any  power  to  dis- 
miss or  control  such  suit,  nor  would  it  have  abated  on  his 
death.  Act  of  1825,  ch.  29,  sec.  3.  By  the  first  section 
of  the  recited  act,  it  is  provided,  that  ^4n  all  suits  prose- 
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cuted  in  the  name  of  one  person  for  the  use  of  another^    Jagkmn^ 
the  person  for  whose  use  such  suit  is  brought,  shall  be  ZJlt^!^r^^  * 
held  and  deemed  the  real  plaintiff  on  record^  against  whom      Darnell 
judgment  shall  be  rendered,  and  execution  issue  for  the     DickeM* 
costs  he  may  be  liable  for,  as  in  other  cases. 

If  the  circuit  court  determined  correcdy,  it  is  not  per- 
ceived bow  the  intention  of  the  Legislature  can  be  car- 
ried into  effect.  In  a  proceeding  originating  before  a  ma- 
gistrate, the  proper  time  to  contest  the  plaintiff's  right  to 
sue,  is  on  the  trial.  We  think  the  evidence  was  improp- 
erly rejected. 

It  is  insisted  that  the  suit  must  be  in  die  name  of  Dees,  , 
if  the  note  be  sued  on,  for  the  use  of  M'Clure  &  Brooks, 
and  that  a  verdict  for  the  defendant  in  this  case  will  be  a 
bar  to  another  action.  This  is  a  mistake.  The  present 
suit,  if  the  right  to  sue  be  in  another,  will  abate,  and  form 
no  bar  to  the  true  owner  of  the  note.  In  a  suit  by  the 
owner,  Dees's  name  will  only  be  used  to  preserve  form, 
without  subjecting  him  to  costs  or  consequences. 

The  judgment  will  be  reversed,  and  the  cause  reman- 
ded for  another  trial. 

Judgment  reversed. 


Darkell  v8^  Dickens'  lessee. 

When  the  seal  of  a  corporatioii  is  affixed  to  a  deed,  the  law  presumes 
that  mch  seal  was  so  affixed  by  the  proper  anthoritj. 

This  is  an  appeal  in  the  nature  of  a  writ  of  error  from 
the  circuit  court  of  Carroll  county.  The  defendant  m 
error  sued  in  ejectment  for  1000  acres  of  land  in  Carroll 
coun^,  described  by  metes  and  bounds  in  the  declaration. 
The  plamtiff  in  error  claimed  title  to  the  lands,  and  had 
himself  made  defendant  under  the  common  rule,  put 
himself  on   his   tide,  and  pleaded  not  guilty.     Upon  a 
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Jackson  »  trial  before  the  jury  in  the  C9t]rt  below,  the  following 
<!Jr^^^^^' proceedings  were  had:  The  defendant  in  error  proved 
Darnell  that  the  plaintiff  in  error  was  in  possession  of  the  land  in 
Dickeu.  controversy,  described  in  the  declaration,  and  then  read 
a  grant  from  the  State  of  Tennessee,  for  the  land  men- 
tined  in  the  declaration,  to  the  trustees  of  the  University 
of  North  Carolina.  The  defendant  in  error  then  offer- 
ed to  read  to  the  jury  a  deed  from  the  trustees  of  the 
University  of  North  Carolina  to-  Thomas  Hunt,  for  the 
land  in  controversy,  to  the  admission  of  which  the 
defendant  below  excepted;  but  the  exception  was  over- 
ruled, and  the  deed  and  probate  permitted  to  be  read. 
The  probate  is  in  these  words:  ^^At  a  court  of  law 
begun  and  held  for  the  county  of  Wake,  in  the  State 
of  North  Carolina,  on  the  4th  Monday  of  September, 
A.  D.  1826,  by  and  before  the  Hon.  Willie  P.  Man- 
gum,  Esq.  Judge,  &c.  which  court  is  a  court  of  record 
and  general  jurisdiction,  the  within  deed  being  produced 
in  open  court,  Charles  Manly  and  Ichabod  Witman,  the 
subscribing  witnesses  thereto,  being  duly  sworn,  did  de- 
pose and  say,  that  the  seal  impressed  upon  this  deed  is  the 
corporate  seal  of  the  trustees  of  the  University  of  North 
Carolina,  that  the  said  seal  was  thereupon  impressed  by 
authority  of  Hutchins  6.  Burton,  Esq.  Governor  of  the 
State,  and  ex  officio,  President  of  the  board  of  trustees, 
and  that  they  saw  the  said  H.  6.  Burton,  Esq.  Presi- 
dent, &c.  subscribe  his  name  to  this  deed:  all  of  which 
is  ordered  to  be  certified."  The  plaintiff  then  read  an 
exemplified  copy  of  the  act  of  the  Legislature  of  North 
Carolina  incorporating  said  "trustees  of  the  University 
of  North  Carolina,**  and  from  which  act  of  incorporation 
it  appears  said  trustees  of  the  University  of  North  Caro- 
lina are  incorporated,  have  perpetual  succession  and  a 
common  seal,  and  declared  to  be  a  body  politic  and  cor- 
porate, to  be  known  and  distinguished  by  the  name  of  the 
"trustees  of  the  University  of  North  Carolina,*'  and  by 
the  corporate  name  may  sell,  assign  and  grant  lands. 
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The  defendant  then  moved  the  court  to  instruct  the  jury.    Jacktoh, 

,..«.!,  1         *  ' ;  Februmry  1833. 

that  the  plaintin  could  not  recover,  unless  it  was  proved 
that,  by  the  laws  of  North  Carolina,  the  Governor  was  ex 
officio  President  of  the  board  of  trustees  of  the  Univer* 
siiy  of  North  Carolina,  and  as  such  authorized  of  his 
own  mere  motion  to  affix  the  seal  of  the  corporation  to 
deeds,  &c.  But  the  court  refused  so  to  instruct  the  jury, 
to  which  the  defendant  excepted.  The  jury  returned  a 
verdict  for  the  plaintiff;  the  defendant  moved  the  court 
for  a  new  trial,  which  was  overruled,  exception  was 
thereto  tJEen  by  the  defendant,  and  an  appeal  in  the 
nature  of  a  writ  pf  error 'taken  to  this  court. 

7.  «/.  Jennings  J  for  plaintiff  in  error. 

P.  JIf.  JtKUery  for  defendant  in  error. 

CATKoif ,  Ch.  J.  delivered  the  opinion  of  the  court* 

The  trustees  of  the  University  are  incorporated,  have 
perpetual  succession,  and  a  common  seal;  are  declared  to 
be  a  body  polidc  and  corporate,  to  be  known  and  distin- 
guished by  the  name  of  "the  trustees  of  the  University  of 
North  Carolina;"  and  by  their  corporate  name  may  sell, 
assign  and  grant  lands.  This  is  of  course  to  be  done  by 
affixing  the  corporate  seal  to  the  deed.  The  proof  that 
the  President  of  the  board  was  the  hand  that  affixed  the 
seal  is  well,  yet  the  deed  would  have  been  good  without 
such  proof.  The  presumption  that  such  seal  was  affixed 
by  proper  authority,  arises  upon  the  existence  of  the  fact 
that  it  is  to  the  deed,     (a) 

Judgment  affirmed. 

(a)  Vide  Angel  and  Ames  on  Corpontioiis,  115,  nolM  1  and  2» 
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Jackson 
February  1833,  Elliot  US.  Patton  atid  another. 

Elliot  The  right  of  redemption  under  the  acts  of  1820,  ch.  11,  and  1888, 

PattoD.       ^  ^^*  whether  of  a  legal  or  equitable  estate,  descends  to  the  bear. 

When  the  lands  of  the  ancestor  have  been  sold  and  purchased,  ttd 
the  equity  of  redemption  to  said  lands  has  descended  to  the  heir,  a 
judgment  creditor  of  the  ancestor  is  not  entitled  to  redeem  from  the  pur- 
chaser according  to  the  provisions  of  (he  act  of  1820,  nntil  the  plea  of 
folly  administered  is  found  for  the  personal  representative,  and  a  judgment 
had  against  the  heir  upon  a  scire  facias. 

The  inheritance  of  the  heir  can  only  be  divested  for  the  satisfaction  of 
the  debts  of  the  ancestor,  by  pursuing  the  provisions  of  thi%ct  of  1784, 
ch.  11.  (a). 

The  creditor  offering  to  redeem  under  the  act  of  1820,  ch.  II,  sec.  8, 
must  offer  and  agree  "to  credit  the  person  whose  estate  was  sold  with 
the  further  sum  of  ten  per  cent  or  more,  on  the  amount  bid  at  the  sale," 
before  he  will  be  entitled  to  redeem. 

The  offer  and  agreement,  on  the  part  of  the  creditor  wishing  to  redeem, 
*<to  credit  the  person  whose  estate  was  sold  vrith  the  further  smn  of  ten 
per  cent  or  more,  on  the  amount  bid  at  the  sale,'*  is  made  by  the  act  of 
1820,  ch.  11,  sec.  8,  a  condition  precedent  to  any  right  he  may  have  to 
demand  a  conveyance  of  the  interest  purchased. 

The  purchaser  under  the  act  of  1820,  ch.  11,  sec.  8,  has  his  election 
whether  to  convey  the  interest  purchased,  or  "to  pay  or  secure  to  be  paid 
within  six  months  thereafter  to  the  creditor,  the  sum  proposed  to  be  ad- 
vanced by  him,*'   on  the  bid  at  the  sale. 

The  offer  and  agreement  of  the  creditor  wishing  to  redeem,  "to  credit 
the  person  whose  estate  was  sold  with  the  further  sum  of  ten  per  cent  or 
more,  on  the  amount  bid  at  the  sale,"  must  be  averred  in  the  pleadings, 
and  proved  on  the  trial,  in  order  to  entitle  the  creditor  to  a  recovery  for 
a  non-conveyance  by  the  purchaser. 

This  cause  came  up  to  this  eourt  on  appeal  in  the  na- 
ture of  a  writ  of  error,  from  the  decision  of  the  Circuit 
Court  of  Madison  County.  The  plaintiffs  in  their  decla- 
ration allege,  that  one  John  F.  Brown  being  indebted  to 
the  defendant,  Elliot,  on  the  11th  day  of  February,  1829, 
made  and  executed  his  certain  deed   for  a  certain  lot  of 


(a)  Ace.  Mar.  and  Yer.  353:   1  Verger's  Rep.  44,  285. 
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ground  in  the  tovm  of  Jackson,  being  lot  No.  104,  and  iAcmaoii. 
one  half  of  lot  No.  72,  that  said  deed  was  made  in  trust  CJ^>?^^' 
to  Wyatt  Epps,  as  trustee,  to  secure  the  payment  of  El-  Elliot 
liot's  debt  which  was  specified  in  the  deed  of  trust.  By  .  pattoa. 
said  deed  of  trust,  said  Epps  was  authorized,  in  case  of 
the  non  payment  of  the  debt  at  the  time  in  the  deed  spe- 
cified  and  limited,  to  sell  and  dispose  of  said  ground  at 
auction,  to  the  highest  bidder  for  cash,  and  apply  the  pro* 
ceeds  to  the  payment  of  said  Elliot's  debt,  subject  to  be 
redeemed  in  the  manner  as  required  by  the  statutes  in 
such  cases  made  and  provided.  That  when  the  day  ar- 
rived for  the  payment  of  said  Elliot's  debt,  as  limited  in 
the  deed  of  trust,  the  same  was  due  and  unpaid;  and  that 
Epps,  the  trustee,  in  pursuance  of  the  power  given  him 
by  the  deed,  having  complied  with  the  requisitions  thereof, 
proceeded  to  sell  the  said  premises  in  the  deed  mentioned, 
at  public  auction  to  the  highest  bidder  for  cash,  at  the 
time  and  place  required  by  the  deed.  That  the  defen- 
dant became  the, purchaser,  being  the  highest,  best  and 
last  bidder,  for  the  sum  of  fourhimdred  and  seventy-nine 
dollars;  by  means  of  which  purchase,  the  said  defendant 
became  and  was  vested  with  a  claim  to  said  lots,  subjeot 
to  redemption  within  two  years  thereafter,  by  the  said 
John  F.  Brown,  or  by  a  bona  fide  creditor  of  the  said 
John  F.  Brown.  And  that  on  the  25th  day  of  April, 
1831,  the  said  John  F.  Brown  being  dead,  and  be- 
ing indebted  to  the  plaintiffs,  by  virtue  of  a  judgment 
by  them  recovered  against  him  in  his  lifetime,  in  the  Coun- 
ty Court  of  Madison  County,  for  the  sum  of  $246  60, 
and  also  the  sum  of  $91  61,  a  judgment  recovered 
against  said  Brown,  as  stay  of  Benj.  P.  Seawell,  on  the 
16th  of  February,  182S,  before  a  justice  of  peace;  and 
the  said  plaintiffs  being  thereby  bona  fide  creditors  of  the 
said  John  F.  Brown,  and  the  time  for  redemption  Ibving 
not  then  expired,  and  the  defendant  holding,  claiming, 
and  having  possession  of  said  lot  of  ground,  by  virtue  of 
said  sale  unredeemed,  tendered  and  off^ed  to  the  defen- 
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Jacksoh.    dant,  in  satisfaction  and  discharge  of  the  amount  l>id  by 
^Jf^^^^^^'  the  defendant  at  the  sale  of  said  lot,  the  amount  bid  and  paid 
fiUiot       by  said  defendant^  for  said  lots  upon  the  purchase  there* 
PaitoD.      of?  with  10  per  cent,  interest   thereon;  and  then  offered 
to  redeem  said  lot  and  premises,  and  requested  the  de- 
fendant to  receive  said  money,  and  convey  and  assure 
the  said  lot  and  premises   to  the  plaintiffs,   at  their 
proper  charge  and  expense,  or  pay,  or  secure  to  be  paid 
to  them  within  six  months  thereafter,  the  amount  of  their 
debts  and  claims;  but  that  said  Elliot  refused  so  to  do. 

To  this  declaration  the  defendant  pleaded,  that  by  the 
sale  of  said  lots  as  mentioned  in  the  declaration,  no  legal 
title  vested  in  the  defendant;  that  no  conveyance  or  assign- 
ment of  the  estate  in  said  lots  was  made  by  Epps  to  the  de- 
fendant at  the  time  said  plaintiffs  offered  to  redeem;  that 
John  F.  Brown  had  not  the  legal  estate  to  said  lots  of 
ground  at  the  making  of  said  conveyance,  or  at  any  time 
thereafter,  but  that  the  same  was  then,  and  has  been  ever 
since  in  the  commissioners  of  the  towikof  Jackson,  and 
that  the  claim  or  right  conveyed  by  said  John  F.  Brown, 
and  sold  under  said  deed  of  trust,  and  purchased  by  defen* 
dant,  if  any  claim,  is  only  in  equity;  that  the  defendant 
obtained  possession  of  the  lots  by  a  contract  with  the  wid- 
ow of  John  F.  Brown,  to  hold  the  same  until  the  rents 
should  pay  his  debt  and  interest,  and  then  relinquish  his 
claim  to  the  heirs  of  Brown.  The  second  plea  is,  that 
plaintiffs  were  not  judgment  creditors  of  said  Brown  as 
they  have  alleged  in  the  declaration.  The  third  plea  is,  not 
guilty.  Upon  the  two  latter  pleas,  issues  are  formed, 
and  to  the  first  there  is  a  demurrer. 

Upon  the  trial  of  this  cause  the  parties  submitted  the 
same  to  the  decision  of  the  court  upon  an  agreed  state- 
ment of  the  facts,  which  was  as  follows:  **The  par- 
ties 9gree  thut  John  F.  Brown,  at  the  time  of  mak- 
ing the  deed  of  trust  to  Epps,  had  not  the  legal  title 
to  the  premises  in  the  declaration  mentioned,  but  that 
the   legal  title   thereto  was   then,  and   now   is   in   the 
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commbBioners  of  the  totni  of  Jackson.  That  said  Brotm  Jackson. 
held  the  written  agreement  of  said  commissioners  for  a  v^^v^^^ 
conveyance,  and  that  he  had  paid  the  purchase  money. —  EiUoi 
They  further  agree  that  a  sale  under  said  deed  of  trust  Ptitton. 
had  been  made,  and  the  premises  purchased  by  the  de- 
fendant as  set  forth  in  the  declaration;  that  a  tender 
of  the  money  and  an  offer  to  redeem  was  made  at  the 
time,  and  in  the  manner  stated  in  the  declaration;  that 
the  defendant  refused  to  permit  the  plaintiff  to  redeem  as 
stated;  that  said  plaintiffs  were  at  the  time  of  said  sale, 
and  when  they  offered  to  redeem,  judgment  creditors  of 
said  Brown,  as  stated  in  the  declaration,  by  virtue  of  judg- 
ments rendered  against  said  Brown  in  his  lifetime;  that 
the  same  had  not  been  revived  either  against  the  represent 
tative*of  said  Brown  or  his  heirs;  that  said  Brown  died 
before  the  sale  of  said  lots  under  said  deed  of  trust;  and 
that  the  defendant  never  received  a  title  or  assignment 
under  the  trust  sale,  but  before  the  tender  of  the  plain** 
tifi  and  offer  to  redeem,  made  the  contract  with  the  wid- 
ow mentioned  in  his  first  plea,  to  assign  over  his  right  to 
the  heirs,  as  soon  as  their  rents  and  profits  would  amount 
to  his  debt  and  interest."  Upon  this  statement  oC  the 
facts,  the  parties  agreed  that  the  court  should  decide  the 
law  arising  thereon,  and  give  judgment  as  on  the  verdict 
of  a  jury,  reserving  the  right  of  appeal  to  the  Supreme 
Court;  and  thereupoir  the  court  decided  that  the  law  was 
in  favor  of  the  plaintiffs,  and  gave  judgment  for  the  plain- 
tifis  for  the  sum  of  $160,  the  damages  sustained  by  the 
plaintiffs  in  not  being  allowed  to  redeem.  From  which 
opinion  of  the  court,  the  defendant  prayed  an  appeal  in 
the  nature  of  a  writ  of  error  to  this  court. 

Jno.  Read,  A.  B.  Bradford  and  P.  M.  Milhr,  for 
plaintiff  in  error. 

Mam  Huntsman  and  Wm.  Stoddart,  for  defendants  in 
error. 
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Jaokson.       Green,  J.  delivered  the  opmion  of  the  court. 

Febriiaiyl833-  '^ 

£Ijjqj  The  equity  of  redemptien  to  the  lot  in  question  de- 

▼  scended,  upon  the  death  of  John  P.  Brown,  to  his  heirs. 
So  soon  as  the  lot  was  sold  under  the  deed  of  trust,  and 
Elliot  became  the  purchaser,  these  heirs  had  a  right  to  re- 
deem it.  Havmg  the  inheritance  vested  in  them,  our  law 
knows  of  but  one  mode,  by  which  it  can  be  divested 
for  the  satisfaction  of  the  debts  of  the  ancestor,  and  that 
is  by  pursuing  strictly  the  provisions  of  the  act  of  1784, 
ch.  11.  The  inheritance  of  the  heir  can  only  be  reach- 
ed through  the  personal  representative  of  the  ancestor. — 
He  has  a  right,  that  the  personal  assets  shall  be  exhausted 
before  he  shall  be  called  upon  to  surrender  the  lands  de- 
scended to  him.  Until,  therefore,  the  plea  of  fully  ad- 
ministered be  found  in  favor  of  the  personal  representa- 
tive, and  a  scire  facias  run  against  the  heir,  the  lands  de- 
scended to  him  are  not  liable.  Boyd  vs.  Armstrong,  1 
Yer.  Rep.  44.  Oilman  vs.  Tisdale,  Ibid  285.  Peck 
vs.  Wheaton,  Mar.  and  Yer.  R.  353. 

If  the  lands  in  the  hands  of  the  heir,  cannot  by  any 
process  of  law,  or  proceeding  in  equity,  be  rendered  liable 
for  the  debts  of  the  ancestor  until  made  so  by  pursuing 
the  act  of  1784,  ch.  II,  can  it  be  supposed,  that  all  these 
guards,  which  are  placed  around  the  inheritance  of  the 
heir,  are  intended  to  be  broken  through  by  the  acts  of 
1820,  ch.  11,  sec.  3,  and  1823,  ch.  24,  sec.  2.  The 
act  of  1820,  ch.  11,  sec.  3,  says  a  bona  fide  creditor  of 
the  individual  whose  interest  in  land  may  be  sold,  may  re- 
deem; but  it  does  not  mean  that  he  may  do  so,  when  the 
heir  is  interested,  unless  the  personal  assets  shall  have 
been  exhausted.  Inasmuch  as  the  heir  being  the  owner 
of  the  land,  had  the  same  right  to  redeem,  that  would 
have  existed  in  the  ancestor  had  he  been  living,  so  the 
creditor  who  may  interpose  and  prevent  the  exercise  of 
that  right,  must  be  a  creditor  of  the  heir,  rendered  so  by 
the  proceeding  the  law  requires,  in  order  to  charge  the 
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knds  descended  to  him.      If  this  were  not  so,   the    Jjlckboh. 
lands  of  the  heir  might  be  taken  in  satisfaction  of  debts  «^Jr^^^^^* 
of  the  ancestor,   for  which  they  could  never  have  been       Eiiiot 
rendered  liable,  but  for  the  accidental  circumstance,  that      patton. 
they  had  been  conveyed  by  the  ancestor  in  trust  to  secure 
another  debt.     Inasmuch,  therefore,  as  there  had  been  no 
proceeding  against  the  administrator,  showing  that  there 
are  no  personal  assets  to  pay  these  debts,  and  no  scire 
/ocios  against  the  heirs  of  Brown,  by  which  to  charge  the 
lands,  we  are  of  opinion  that  the  real  estate  in  the  hands 
of  the  heirs  is  not  liable  to  be  taken  in  satisfaction  of 
them,  and  that  the  defendants  in  error  had  no  right  to  re* 
deem  the  lot  in  question. 

In  addition  to  the  point  already  noticed,  there  is  an- 
other ground  upon  which  a  recovery  in  this  action  is  suc- 
cessfully opposed.  The  declaration  does  not  aver,  nor 
do  the  facts  agreed  show,  that  the  defendants  in  error 
offered  and  agreed  ^'to  credit  the  person  whose  estate  was 
sold  with  the  further  sum  of  ten  per  cent,  or  more,  on 
the  amount  bid  at  the  sale."  Such  an  offer  and  agree- 
ment, on  the  part  of  the  creditor  wishing  to  redeem,  is 
made  by  the  act  a  condition  precedent  to  any  right  he 
may  have  to  demand  of  the  purchaser  a  conveyance  of 
the  interest  purchased.  Had  the  defendants  in  error 
made  such  offer,  Elliot  would  then  have  had  his  election 
whether  to  convey  the  interest  purchased,  or  "to  pay  or 
secure  to  be  paid  within  six  months  thereafter,"  to  the 
defendants  in  error,  "the  sum  so  proposed  to  be  advan- 
ced" by  them  on  the  bid  at  the  sale.  He  eould  only  be 
liable  for  refusing  to  do  what  the  law  required  him  to  do, 
and  gave  the  defendants  in  error  «  right  to  demand.  Un- 
til, therefore,  they  made  this  offer,  they  could  not  demand 
a  conveyance,  and  he  could  not  be  liable  to  them,  be- 
cause the  statute  gave  him  a  right  to  an  election,  which 
they  did  not  put  it  in  his  power  to  make.  This  is  an 
important  fact,  which  in  order   to  a  recovery  must  be 
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Jackson,    averred  in  the  declaration,  and  proved.     1  Com.  Dig. 

Judgment  reversed.*^ 


February  1833.  ^^g^g^iy 


Baldwin  vs.  Buford. 

Tht  order  of  a  County  Coart  granting  an  administration  with  the  will 
annexed,  before  the  renonciation  of  the  executor  named  in  the  win.  It 
not  voidy  bat  voidable,  upon  the  application  of  the  execntcnr,  if  made  with- 
in a  proper  time. 

This  cause  came  up  on  appeal  in  the  nature  of  a  writ 
of  error  from  the  Circuit  Court  of  Henry  County.  The 
defendant  in  error,  the  plaintiff  below,  brought  his  ac- 
tion of  debt  in  the  Circuit  Court  of  Henry  County, 
against  the  defendant  as  executor  of  the  goods  and  chat- 
tels, rights  and  credits,  which  were  of  Jeremiah  Hardin, 
dec'd.  The  declaration  alleges,  that  Jeremiah  Hardin  in 
his  lifetime,  by  his  writing  obligatory,  bound  himself  and 
promised  to  pay  the  plaintijS*  on  the  25th  day  of  Decem- 
ber, 1828,  the  sum  of  $275,  that  the  same  was  not  paid 
by  said  Hardin  in  his  lifetime,  and  that  after  his  death, 
the  said  Baldwin,  his  executor,  promised  to  pay  the  same, 
but  that  neither  said  Hardin  or  said  Baldwin,  his  execu- 
tor, had  paid  the  same.  To  this  declaration  the  defen- 
dant pleaded  specially,  that  he  never  was  executor  of  the 
last  will  and  testament  of  Jeremiah  Hardin,  dec*4-  nor 
ever  administered  any  of  the  goods  and  chattels  which 
were  of  Jeremiah  Hardin,  dec'd.  at  the  time  of  his  death, 
as  executor  of  the  last  vill  and  testament  of  said  Har- 
din, dec'd.     To  this  plea  the  plaintiff  replied,  that  the 


*  In  the  case  of  Hawkmi  vs.  Jamisdn,  Martin  and  Yerger^i  Rep.  it 
was  held  no  action  at  law  would  lie,  for  a  refosal  to  permit  a  creditor  to 
redeem. 
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defendant^  Lewis  Baldwin,  was,  at  the  commencement  of  Jackson. 
the  suit,  executor  of  the  last  will  and  testament  of  said  ZJ^^^^^'^^ 
Jeremiah  Hardin,  dec'd,  and  admmistered  the  goods  Baldwin 
and  chattels,  which  were  of  the  said  Hardin  at  the  time  Baford. 
of  his  death,  and  prayed  that  the  same  may  be  in- 
quired of  by  the  country;  to  which  the  defendant  en- 
tered a  rimiliter.  At  the  May  terra  of  the  said  court, 
the  said  cause  was  tried  before  a  jury,  and  the  issues 
were  found  in  favor  of  the  plaintiff,  and  that  the  defen- 
dant had  detidned  the  balance  of  the  debt  in  the  declara- 
tion mentioned,  to  the  amount  of  ji200,  and  assessed 
damages  to  |^16  90,  for  the  detention  of  said  balance  of 
debt.  Upon  which  the  court  rendered  judgment  against 
the  defendant,  that  plaiitfiff  recover  the  debt  and  dama- 
ges aforesaid.  The  defendant  moved  the  court  for 
a  new  trial,  which  modon  the  court  overruled,  and  to 
the  opinion  of  the  court  overruling  said  motion,  the 
defendant  excepted,  and  filed  his  bill  of  exceptions. 
By  said  bill,  of  exceptions  it  appears,  that  on  the  trial  of 
the  cause  before  the  jury,  the  plaintiff  proved  that  the 
defendant  had  married  the  widow  of  said  Jeremiah  Har- 
din, dec'd,  and  received  several  negroes,  horses,  cattle 
and  household  furniture,  and  used  them  as  his  own,  which 
belonged  to  said  Jeremiah  Hardin  in  his  lifetime;  that 
said  defendant  had  once  made  a  verbal  promise,  not  re- 
duced to  writing,  to  pay  the  plaintiff  his  debt.  The  de- 
fendant introduced  a  certified  copy  of  the  last  will  and 
testament  of  Jeremiah  Hardin,  dec'd,  proved  in  William- 
son County,  and  also  a  copy  of  the  proceedings  had 
thereon  in  the  County  Court  of  Williamson  County; 
by  which  it  appeared,  that  said  Hardin,  by  his  last  will 
and  testament,  bequeathed  his  real  and  personal  property 
to  his  widow,  (wife  of  defendant,  Baldwin,)  to  be  dis- 
posed of  as  she  thought  proper  among  his  children  as  they 
became  of  age,  or  married;  and  upon  the  death  of  the 
widow,  to  be  equally  divided  between  said  children;  and 
appointed  John  Click,  sen.  and  John  Click,  jr.  his  execu- 
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Jacksoh.   tors.     Said  will,  as  appears  from  said  record,  was  duly 
^.^^Jili^^^^' proved  and  ordered  to  be  recorded;   upon  which  Johm 
BaidwiQ     Click,  SOU.  One  of  the  executors  of  said  last  will  and  tes- 
Bufoid.      tament,  came  into  court  smd  renounced  the  burthen  of  ex- 
ecuting the  same,   and  at  the  same  time  Elizabeth  Har- 
din, the  widow  of  said  Jeremii^  Hardin,  (now  the  wife  of 
defendant,)  came  into  court  and  renounced   her  right  to 
administer  upon  the  estate  of  said  Jeremiah  Hardin,  dec. 
and  upon  the  application  of  Alfred  Gee  to  admiiikter  up- 
on said  Hardin's  estate,  the  court  appointed  said  Gee  ad- 
ministrator with  the  will  annexed,  upon  which  he  enter- 
ed into  bond  and  security  according  to  law,  and  took  upon 
himself  the  administration  of  said  estate,  and  returned 
an  inventory  and  account  of  sales,  a  certified  copy  of 
which  was  produced  and  read  to  the  jury,  from  which  it 
appeared,  that  said  Gee  took  into  his  possession  all  the 
goods  and  chattels,  choses  in  action  and  other  rights  and 
credits  of  said  Hardin,  and  also  his  negroes,  being  seven 
in  number.     The  defendant  also  proved,  that  all  of  the 
property  which  he  had  in  possession  of  the  said  Hardin 
in  his  lifetime)  he  received  from  said  Gee,  the  administra- 
tor, both  negroes  and  other  property.     Upon  this  proof, 
the  court  charged  the  jury,  that  the  County  Court  of  Wil- 
liamson had  no  right  or  authority  to  appoint  an  adminis* 
trator  until  both   executors  appointed  by  said  Hardin, 
'  dec.  had  refused  to  qualify;  and  that  if  the  defendant  had 
received  and  used  any  of  the  property  of  Jeremiah  Har- 
din, dec.  he  was   liable  as  executor  de  son  tort;  upon 
which  the  jury  gave  a  verdict  for  the  plaintiff  as  afore- 
said, and  the  defendant  moved  for  a  new  trial,  because  the 
court  had  misdirected  the  jury  upon  the  law  arising  upon 
the  facts  presented;  which  was  overruled  and  excepted 
to  as  above  stated,  and  defendant  appealed  in  error  to 
this  court. 

Wm.  C.  XHmZop,  for  plaintiff  in  error. 

T}m>$,  J.  JenningSj  for  defendant  in  error. 
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Catron,  Ch.  J.  delivered  the  opinion  of  himself  and^JACKsoH- 
Geeeh,  J.  F.b™.^jm 


To  understand  this  cause,  the  title  and  interest  of  an 
executor  by  the  laws  of  England,  and  2d,  his  title  and 
interest  under  the  laws  of  Tennessee,  must  be  stated. 

1.  By  the  laws  of  England,  the  executor  derives  his 
title  and  powers  almost  exclusively  from  the  will.  Be- 
fore probate  he  may  possess  himself  of  the  goods  and 
chattels  of  the  testator,  sell  and  dispose  of  them  in  pay- 
ment of  debts,  or  otherwise,  and  even  give  them  away; 
he  may  sue  before  letters  testamentary  are  granted  to  him, 
and  if  he  procure  them  before  he  declares  at  law,  or  comes 
to  a  hearing  in  equity,  they  will  be  construed  to  relate  to 
the  commencement  of  the  action.  Toller  on  Ex.  b.  1 .  ch. 
2,  s.  6.  p.  42.  For  all  trespasses  on  the  goods  or  chat- 
tels, and  all  contracts  in  reference  thereto,  after  the  tes- 
lator^s  death,  and  before  probate,  the  executor  can  sue  for 
and  recover  without  producmg  letters  testamentary.  lb. 
So  he  may  be  sued  by  the  creditors  of  the  testator. — 
Toller  on  Ex.  49. 

These  are  rights  vested  by  the  will,  and  continue  to  ex- 
ist until  the  executor  is  cited  before  the  court  of  ordinary, 
and  fails  or  refuses  to  qualify,  which  is  recorded.  This 
record  is  in  the  nature  of  a  sentence  divesting  the  execu- 
tor of  his  title  and  interest  in  the  goods  and  chattels.  A 
refusal  by  any  act  in  pais,  as  a  mere  verbal  declaration  to 
that  effect,  is  not  sufficient;  but  to  give  it  validity,  it  must 
be  thus  solemnly  entered  of  record.  Toller  on  Ex.  b. 
l,ch.  l,sec.  3,  p.  42. 

It  follows,  that  by  force  of  the  will,  the  testator  mune- 
diately  on  his  death  is  represented  by  his  executor,  whose 
legal  title  is  the  same  to  the  goods  and  chattels,  without 
the  assent  of  the  government,  through  a  court  of  probate. 
Another  consequence  ensues;  the  executor  cannot  be 
divested  of  his  title  but  by  a  judicial  proceeding,  of  which 
he  has  notice  by  regular  citation.     It  is  by  sentence  of 


Baldwin 
Baford. 
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Jackson,    renunciation  the  spiritual  court  acquires  jurisdiction  to 

February  1833.  .  ,     .       i         ,     .    .  ^  ^ 

v.^r>/'^^  vest  title  in  the  administrator^ 
Baldwin  Supposc  administration  he  granted  to  another  before 
B«forci.  the  executor  renounces  or  fails  to  qualify,  and  this  be  re- 
corded; of  necessity  the  grant  of  administration  will  be 
void,  because  there  cannot  exist  two  titles  to  the  proper- 
ty to  be  administered  at  the  same  time;  and  such  is  the 
well  settled  English  law.     Toller  on  Ex.  44,  93,  120. 

2.  By  the  laws  of  Tennessee,  and  of  Virginia,  (4  Munf. 
R.  104,)  the  executor  acquires  no  title  or  power  over  the 
goods  and  chattels  of  the  testator,  by  mere  force  of  the 
will.  "All  executors  of  every  discription  shall,  before 
they  presume  to  enter  upon  the  administration  of  any  es- 
tate whatsoever,  enter  into  bond  and  security  in  the  same 
way  that  administrators  are  required  to  do."  Act  of 
1813,  ch.  119/  And  like  administrators,  they  may  be  re- 
moved on  application  of  the  g'ecurities,  if  they  mismanage 
the  estate,  or  if  for  other  reasons,  the  securities  become 
unwilling  longer  to  be  responsible.  Act  of  1825,  ch.  62. 
Until  the  will  be  proved  in  the  proper  court,  the  execu- 
tor enters  into  bond  and  security,  and  takes  the  oath  well 
and  ttuly  to  administer,  the  goods  and  chattels  remain  in 
custody  of  the  law,  subject  to  the  jurisdiction  of  the 
County  Court. 

Having  had  jurisdiction,  the  Williamson  County  Court 
could,  and  did,  lawfully  exercise  it.  The  order  appoint- 
ing Gee  administrator  with  the  will  annexed,  may  have 
been  voidable,  and  the  executor  have  had  the  right  to  cause 
it  to  be  set  aside,  had  he  come  in  time,  as  the  next  of  kin 
may;  an  administration  may  be  granted  to  a  stranger,  and 
until  revoked,  the  acts  of  the  administrator  are  binding. 

We  are  an  emigrating  people,  and  to  leave  the  goods 
exposed  mitil  the  esecutor  could  be  regularly  cited,  would 
in  many  cases  be  attended  with  their  destruction.  The 
executor  may  have  removed  to  another  State,  when  the 
law  furnishes  no  means  of  giving  him  notice.  If  the  ex- 
ecutor be  dissatisfied  with  the  order  of  the  County  Cdurt 
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appointing  an  administrator  with  the  will  annexed,  it  is    Jacssoh, 
his  du^  to  come  forward  and  cause  the  order  to  be  set^^^!^^^<-i^' 
aside;  and   whilst  he  fails,  the  presumption  is,  that  the      Moon 
proceeding  of  the  court  meets  his  approbation,  and  which     Harmon, 
is  almost  uniformly  in  accordance  with  the  fact.     To  de- 
clare the  administration  granted  to  Gee  vaid^  and  to  hold 
the  distributee  responsible  as  executor  in  his  own  wrong, 
would  be  harsh  and  pernicious  in  its  consequences. 

The  Circuit  Court  erred  in  charging  the  jury  that  the 
grant  of  administration  to  Gee  was  void.  The  judgment 
will  be  reversed  and  the  cause  remanded  for  trial  de  novo.     * 

Cause  remanded. 


Moon  v9.  Harmon. 

When  a  warrant  knaei  returnable  before  a  justice  of  the  peace 
against  fi0o,  and  is  served  on  one  only,  a  jadgment  against  the  one  served 
may  be  taken  without  any  farther  notice  being  taken  of  the  one  not 
served. 

This  was  an  appeal  in  the  nature  of  a  writ  of  error 
from  the  circuit  court  of  Weakley  county.  The  record 
shows  that  the  plaintiff  below,  Israel  Harmon,  had  a  war- 
rant issued  returnable  before  a  justice  of  the  peace,  against 
John  H.  Moon  and  L.  G.  Cassleman;  that  the  warrant 
was  executed  on  Moon  alone,  and  returned  before  the 
justice,  when  a  judgment  was  rendered  against  Moon, 
without  any  other  steps  being  taken  against  Cassleman. 
Moon  appealed  to  the  circuit  court,  and  upon  the  trial  of 
the  cause  before  a  jury,  a  verdict  was  rendered  in  favor  of 
Harmon,  for  $63  55  against  Moon,  and  judgment  given 
accordingly.  Before  the  trial  of  the  cause  before  the  jury. 
Moon  moved  the  court  to  quash  the  proceedings  and 
strike  the  cause  from  the  docket;  which  being  argued  af- 
ter the  finding  of  the  jury,  the  court  overruled;  to  which 
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JAOKfloif ,    opinion  of  the  court  overruling  said  motion  and  refusing 
kJ^J^^^  to  quasti  the  proceedii^,  the  defendant  excepted,  and 
Gwia      filed  his  bill  of  exceptions,  in  which  the  above  Cetcts  ap- 
Latimer  et.  ai.  pearod,  and  appealed  to  this  court. 

G.  Garretty  for  plaintiff  in  error^ 

•iff.  Banduranty  for  defendant  in  error. 

Per  Curiam.  The  warrant  was  issued  against  two, 
and  served  on  one  only;  the  other  was  dropped,  and 
judgment  rendered  against  the  one  notified.  A  noUe 
prosequi  may  be  entered  against  one,  and  the  other  be 
proceeded  against  in  courts  of  record,  after  sufficient 
steps  to  bring  him  in  have  failed.  And  in  cases  originating 
before  justices  of  the  peace,  regularity  is  not  required. 
The  judgment  is  regular  and  must  be  affirmed. 

Judgment  afiSrmed. 


GwiN  v8,  Latimer  and  Brown. 

An  execution  iasaed  and  teAed  of  a  term  sabaeqnent  to  the  death  of 
the  defendant  in  the  execatton,  upon  a  jodgment  rendered  against  him  io 
hia  life  time,  is  void,  and  a  lale  under  it  will  commonicate  no  title  to  tht 
purchaser. 

An  execator  or  administrator  cannot  waive  the  neoeasity  of  a  $eire 
faeiai  to  revive  a  sail,  so  as  to  authorize  the  issuance  of  an  execution 
against  a  dead  man. 

This  was  an  appeal  in  the  nature  of  a  writ  of  error 
from  the  circuit  court  of  Carroll  county.  An  action  of 
trover  was  brought  by  Gwin  against  the  defendants,  for  the 
conversion  of  a  negro  man  named  Jim,  to  which  the  de- 
defendants  pleaded  not  guilty,  and  issue  was  taken 
thereon  by  the  plaintiff,  and  the  cause  transferred  firom 
the  county  court  of  Carroll  coun^  by  consent  of  parties 
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and  the  leave  of  the  court,  to  the  circuit  court  for  ^*^^«^*^™°j^ 
county.     Upon   the  trial  of  the  cause  before  a  jurjr  C^^^\r^^' 
in  said  circuit  court,  they  found  a  verdict  in  favor  of  the       Gwin 
defendants;  after  which  the  plaintiff  moved  the  court  forLatiaMr  et.»l, 
a  new  trial;  the  motion  was  overruled,  and  to  the  opin- 
ion of  the  court  overruling  the  motion  for  anew  trial,  the 
defendant   excepted,  which  bill  of  exceptions  was  filed, 
si§aed,  sealed  and  enrolled;  and  from  which  it  appears 
that  the  foUowing  proceedings  and  evidence  was  had  be- 
fore the  jury.     The  plaintiff,  in  order  to  show  title  to 
said  negro,  produced  and  read  the  record  and  proceed- 
ings of  a  suit  in  the  name  of  the  ^^commissioners  of 
Huntingdon  vs.  Robert  Fleming  and  others;  by  which  it 
appeared  that  a  judgment  had  been  rendered  on  the  Idth 
&BLJ  of  March,  1828,  in  the  court  of  pleas  and  quarter 
sessions  for  Carroll   county,  against  said  Fleming  and 
others,  for  the  sum  of  $19  40, besides  costs;  that  an  exe- 
cution issued  on  this  judgment,  against  said  Fleming  and 
others,  for  the  judgment  and  costs,  on  the  2d  of  January, 
1829,  tested  of  December  term  1828,  of  said  court;  that 
the  same  was  levied  upon  the  negro  boy,  Jim,  in  contro- 
versy, as  the  property  of  Fleming;  and  after  notice  given, 
the  negro  boy,  Jim,  was  sold  by  the  sheriff  of  Carroll 
county,  at  which  sale  the  plaintiff  became  the  purchaser 
of  said  n^o,  Jim,  for'the  sum  of  $30.    The  plaintiff  then 
read   the  bill  of  sale  of  the  sheriff  of  said   county  to 
•  himself  for  said  boy,  which  was  dated  12th  of  January, 
1829,  and  regularly  registered,  by  which  the  sheriff  of 
said  county  conveyed  said  negro  to  said  plaintiff.     The 
plaintiff  by  witnesses  proved  the  negro  to  be  worth  about 
$500,  and  that  Gillespie,  Fleming's  administrator,  had 
ordered  the  issuance  of  the  execution  against  Fleming 
as  attorney  for  the  commissioners  of  Huntingdon.     The 
defendants  proved  that  in  March,  1828,  after  the  rendi- 
tion of  the  judgment  against  said   Fleming   and  others, 
said  Fleming  died.     It  was  admitted  that  Berry  Gilles- 
pie and  Polly  Fleming,  administered  upon  the  estate  of 
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Jackson,  said  Robert  Fleming.  Tbe  defendant  then  introduced  a 
<^J?^^^^<^^' record  of  a  judgment  in  the  name  of  William  Polk 
Owin  against  the  administrators  of  said  Fleming,  deceased;  by 
Latime/et.ai.  which  it  appeared  that  on  the  19th  day  of  April,  1831^ 
William  Folk  recovered  a  judgment  against  the  adminia*^ 
trator  and  administratrix  of  said  Robert  Fleming,  in  the 
county  court  of  Carroll,  for  the  sum  of  $1244  82,  be«> 
sides  costs;  upon  which  an  execution  issued  on  the  14th 
of  July,  1831,  and  was  levied  upon  Jim,  the  negro  in 
controversy,  as  the  property  of  the  administrator  of  said 
Robert  Fleming,  deceased.  And  that  said  negro  was 
sold  on  said  execution,  on  the  18th  of  October,  1831; 
and  purchased  by  the  defendant,  Anthony  H.  Brown,  for 
the  sum  of  four  hundred  dollars.  Said  record  shows,  that 
defendant,  Latimer,  was  the  sheriff  of  Carroll  county,  and 
levied  said  execution  upon  said  negro,  Jim.  It  was  proved 
that  Jim  was  the  property  of  Robert  Fleming,  at  the 
time  of  his  death,  and  had  not  been  sold  by  any  body 
up  to  the  time  of  the  levy  of  the  execution  under 
which  plaintiff  claims  title.  That  after  plaintiff  pur- 
chased the  negro  under  the  first  execution,-  he  permit- 
ted him  to  remain  in  the  family  of  Fleming,  deceased. 
The  court  charged  the  jury,  that  although  the  judgment 
under  which  the  plaintiff  claimed  title  to  the  negro,  was 
before  the  death  of  Fleming,  that  as  the  execution  issued 
and  was  tested  after  his  death,  that  it  was  void  and  com- 
municated no  title  to  the  purchaser  under  it.  The  jury 
found  for  the  defendant,  and  plaintiff  moved  for  a  new  trial, 
and  the  same  bemg  refused,  excepted  to  the  opinion  of 
the  court,  and  removed  his  cause,  by  an  appeal  in  the 
nature  of  a  writ  of  error,  to  this  court. 

J.  JiPKemon  and  JIf.  Brown^  for  plaintiff  in  error. 
When  a  judgment  is  rendered  before  the  death  of  de- 
fendant, and  execution  issues  within  a  year  and  day  after- 
wards, bearing  teste  before  his  death,  it  is  regular,  and 
may  be  sued  out  against  his   goods   ip   the  hands  of  his 
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executor  or  admmistrator.     1  Archbold's  Practice,  266:    Jacesoh, 
2  lb.  80:  6  Term  R.  363:  1  B.  and  P.  671 :  2  L.  Raym.  .^^JS^^Z^^'    ^ 
849: 7  Term  R.  20:  Preston  vs.  Surgoine,  Peck's  R.  80.       Owin 

The  conunon  law  requiring  the  teste  of  the  fi.  /a.  Latimer  etai. 
to  be  before  the  death  of  defendant,  means  nothing  more 
than  that  the  judgment  on  which  it  issues  should  be  be- 
fore his  death;  for  at  common  law,  and  by  the  English 
practice,  a  j!.  fa,  was  a  judicial  writ,  and  must  bear  teste 
in  term  time,  it  issuing  only  by  order  of  the  court  on 
application.  1  Archbold's  Practice,  258:  2  Bacon's  Ab. 
Execution. 

In  Tennessee,  the  law  presumes  the  order  of  the  court 
that  execution  shall  issue  at  the  time  when  the  judgment 
is  rendered,  and  the  clerk  may  issue  it  accordingly  at  any 
time.  But  still  the  binding  force  of  an  execution  issued 
within  the  year  and  day,  has  reference  to  the  judgment, 
which  means  the  same  thing  as  the  teste,  by  the  English 
practice. 

But  suppose  this  position  wrong,  the  next  question 
is,  was  this  execution  void,  or  was  it  merely  voidable 
or  irregular,  and  therefore  might  communicate  a  good 
title  to  the  purchaser  under  it. 

If  an  execution  issue  after  a  year  and  day,  it  is  not 
void,  but  voidable  only  by  the  party  against  whom  it  is- 
sues. Jackson  de.  M'Rea  vs.  Bartlett,  8  Johns.  Rep. 
361:  6  Comyn's  Digest,  Pleader,  615:  8  Johns.  Rep. 
281,  and  13  John.  Rep.  101  and  102:  3  Cranch,  300 
and  306.  These  cases  decide  that  where  a  scire  facias 
might  regularly  be  necessary,  that  if  an  execution  issue 
without  it,  that  it  is  not  void  but  merely  voidable,  and 
communicates  a  good  title  to  the  purchaser  under  it. 

The  same  doctrine  is  applied  to  a  case  similar  to  the 
one  before  the  court,  the  case  of  Jackson  executor  dem. 
of  Brockhurst,  et.  al.  vs.  Ann  Delaney  et  al,  13  Johns.  . 
Rep.  649.  In  that  case  a  judgment  had  been  rendered 
against  Lord  Sterling  in  his  life  time;  several  years  after- 
wards a  scire  facias  issued  on  sai A  judgment,  to  revive  it 
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J  A0K8ON,    against  his  representatives,  but  was  served  on  the  wrong 

Februaiy  1833.    °  ,^-  -j         a  ^  - 

^  '  persons,  and  of  course  was  void.  An  execution  was  is- 
sued on  tlie  original  judgment,  and  land  sold  under  it. 
.  The  question  arose  whether  it  communicated  a  title  to 
the  purchaser.  The  court  held  that  the  execution  was 
irregular  and  might  have  been  set  aside  by  the  represen- 
tatives of  Lord  Sterling,  but  still  it  was  not  absolutely 
void,  and  therefore  protected  the  purchaser. 

But  another  question  also  arises  in  this  case.  Did  not 
the  executor  in  this  case,  by  orderii^  out  the  execution, 
waive  the  necessity  of  ecu  fa.  and  was  it  not  therefore 
binding  on  him?  He  was  the  only  one  who  could  have 
taken  advantage  of  its  irregularity.  Archbold's  Practice, 
209.  The  object  of  a  scire  facias  is  to  give  notice  to  a 
new  party  to  be  charged  with  execution.  The  party  to^ 
be  charged  may  waive  the  sci.  fa,  and  if  he  does  so,  he 
cannot  afterwards  take  advantage  of  the  want  of  notice, 
or  treat  as  void  or  irregular,  proceedings  he  has  consented 
to.  See  Roberts -on  frauds,  Roberts  on  fraudulent 
conveyances,  528:  2  Johns.  Ch.  Rep.  344.  If  the 
executor  was  bound,  third  persons  could  not  take  advan- 
tage of  it  in  this  collaterd  way;  particularly  when  the 
record  of  the  judgment  under  which  defendants  claim, 
shows  that  the  plea  of  fully  administered  was  foundin 
bis  favor. 

T.  J,  JenningSy  for  defendant  in  error.  The  only 
question  which  the  counsel  for  defendant  conceives  this 
record  to  present,  is,  whether  the  charge  of  the  court, 
that  is,  that  part  of  it  which  alone  was  excepted  to 
and  set  out  in  the  bill  of  exceptions,  is  correct. 

There  is  no  principle  of  law  better  settled  than  the  fol- 
lowing position  assumed  by  this  court  in  the  case  oi 
Darby's  lessee  vs.  Russell  and  Hick's,  5  Haywood, 
147-6.  ^^If  an  execution  issue  against  a  testator  in  his 
life  time,  or  perhaps,  if  it  actually  issue  after  his  death, 
but  be  tested  at  a  term*in  his  life  time,  and  he  die  before 
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the  return  day,  it  may  be  levied  on  his  personalty;  but    Jacoon, 

if  the  execution  be  tested  from  a  term  subsequent  to  his  CJf^^!^^^' 

death,  it  is  wholly  void;  for  the  personal  estate  then  be-       Gi^d 

longs  to  the  executors,  and  cannot  be  reached  by  an  au-  Latimer  et  «i. 

thority  to  sell  the  goods  of  the  testator.     The  court  refer 

to  3  P.  W.  400:    Salk.  319:  6  Modem,  376:  6  Term, 

368:  2  L.  Ray.   769,  849,  and  2  Strange,  882,   1081: 

which  authorities  fully  sustain  them,  so  far  as  I  have  been 

able  to  find  the  books.     This  doctrine  is  too  clear  upon 

authority  to  be  argued.     See  the  case  of  Preston  vs.  Sur- 

goine.   Peck's  Rep.  72.     The  execution  having  been  in 

this  case  against  two  living  persons,  as  well  as  the  dead 

man,  can  make  no  difference,  so  far  as  the  property  in 

question  is  concerned.     It  is  admitted  On  all  hands  that  the 

boy  belonged  to  Fleming  at  the  time  of  his  death,  and  there 

is  no  pretence  that  it  belonged  to  either  of  the  others. 

The  bill  of  sale  shows  that  it  was  sold  as  the  property  of 

the  dead  man. 

The  sale  under  this  execution  communicates  clearly  no 
more  title  to  plaintiff,  than  if  it  had  been  issued  against 
Fleming  alone.  It  was  properly  issued  to  reach  the 
property  of  the  surviving  defendants,  but  could  not  reach 
that  in  the  hands  of  Fleming's  administrator,  without  a 
<€t.  fa,  to  make  him  a  party  to  the  transaction.  6  Bac. 
Abr.  Bci.  fa,  C.  4:  7  Mod.  68:  1  Ld.  Ray.  244:  1 
Salk.  319:  2  Ld.  Ray.  808:  Yerger's  Rep.  491. 

In  reply  to  the  argument  of  plaintiff's  counsel,  founded 
on  their  understanding  of  the  phrase  ^Heste  of  an  execu- 
tion," I  have  only  to  say,  that  teste  of  a  writ  means  the 
date  or  time  at  which  it  is  witnessed  or  Issued.  1  Black's 
Com.  side  page  179:  same  book  3,  top  page  274. 

The  defendant's  counsel  does  not  deem  it  necessary  to 
rely  upon  the  evidence  of  title  produced  on  their  part. 
The  plaintiff's  right  to  recover,  depends  exclusively 
upon  the  question  of  whether  or  not  he  has  title  to  the 
negro  sued  for.  If  he  has  title  at  all,  it  is  older  in  point 
of  time,  and  therefore  better  than  defendant's. 
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JACfKsoN,        Green,  J.  delivered  the  opinion  of  the  court* 

IcbruaryJ833^  '  ^ 

The  execution  against  Fleming  and  two  others,  xipon 
the  validity  of  which  the  plaintiff's  title  depends,  w^as 
issued  the  2d  day  of  January,  1829,  bearing  teste  the  2d 
Monday  of  December,  1823.  The  judgment  on  which 
it  was  founded,  was  rendered  at  the  March  term,  1828, 
of  the  Carroll  county  court.  Fleming,  one  of  the  defen- 
dants, died  in  March,  1828,  subsequently  to  the  rendi- 
tion of  the  judgment.  The  execution  was  levied  on  the 
negro  in  question,  and  he  was  sold  as  the  property  of  Flem- 
ing, the  plaintiff  becoming  the  purchaser. 

The  court,  among  other  things  not  objected  to,  charged 
the  jury,  "that  although  the  judgment,  under  which  the 
plaintiff  claimed  title  to  the  negro,  was  before  the  death 
of  Fleming,  that  as  the  execution  issued,  and  was  tested 
after  his  death,  that  it  was  void,  and  communicated 
no  title  to  the  purchaser  under  it.  We  are  all  of  opin- 
ion, that  the  circuit  judge  charged  th^  law  correctly.  It 
must  be  so,  both  upon  reason  and-  authority.  The 
only  reason  why  it  has  ever  been  holden  that  an  ex- 
ecution issued  after  the  death  of  a  party  was  valid, 
and  the  sale  imder  it  good,  is  because,  when  the  ex- 
ecution is  tested  at  a  term  before  the  death  of  the 
party,  the  proceeding  is  regarded  as  against  an  individual 
in  life,  the  execution  bearing  date  at  a  time  when  such 
was  the  fact.  Bat  when  the  execution  has  date  at  a  time 
after  the  death,  no  such  presumption  can  arise*  It  is 
then  a  proceeding  against  a  dead  man,  and  is  wholly 
void.  5  Haywood  Rep.  147:  Salk.  319,  Peck's  Rep, 
72. 

It  is  said  in  this  case  the  executor  waived  the  necessity 
of  Q,  scire  facias ^  and  therefore  the  execution,  though  ir- 
regular, is  not  void.  In  the  first  place  it  may  be  an- 
swered, that  the  executor,  in  ordering  out  the  execution, 
acted  as  the  attorney  of  the  plaintiff,  and  not  as  the  exec<- 
iitor  of  Fleming.     But  in  t^^s  second  place,  a  fidl  answer 
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is,  that  the  waiver  of  the  scire  /acta*  could  only  beregar-    Jackson, 
ded  as  tending  to  give  validity  to  a  proceeding  which  would  lUri^^^^*^  * 
have  been  regular,  had  the  scire  facias  been  regularly  issued       Cocke 
and  prosecuted.     In  that  case,  the  execution  would  have     Dickens, 
issued  against  the  executor  and  not  against  Fleming.     If  it 
might  lawfidly  have  issued  against  the  executor,  having 
issued  against  Fleming,  the  dead  man,  it  is  void. 

Judgment  affirmed. 


Cocke  ts,   Dickens,  assignee,  ^Ct 

When  a  note  is  made  payable  to  C,  as  agent  for  D,  the  legal  title  and 
interest  in  the  note  is  in  C. 

A  snit  npon  a  note  mnst  be  brought  in  the  name  of  the  person  who  has 
the  legal  interest 

This  was  a  writ  of  error  prosecuted  from  the  Circuit 
Court  of  Fayette  County.  The  plaintiff  below  brought 
his  action  of  debt  on  the  following  note:  "On  or  before 
the  first  day  of  January,  1831,  I  promise  to  pay  C.  E. 
M'Ewen,  agent  for  the  executors  of  Joseph  Branch,  dec. 
four  hundred  and  ninety  dollars,  with  one  year's  interest; 
value  received.  Witness  my  hand  and  seal,  this  15th 
May,  1828.  THOS.  J.  COCKE, 

for  James  N.  Cocke,   [seal.] 
THOMAS  J.  COCKE,  [seal.]" 

This  note  was  assigned  by  H.  R.  W.  Hill,  acting  ex- 
ecutor of  Joseph  Branch,  dec.  to  Samuel  Dickens,  who 
declared  in  his  own  name  as  assignee  of  said  executor. 
The  defendant  demurred  to  the  declaration,  and  the 
plaintiff  joined  in  demurrer;  and  upon  the  trial  of  the 
cause  in  the  court  below,  the  demurrer  was  overruled,  and 
judgment  given  for  the  plaintiff.  From  this  judgment  of 
the  Circuit  Court,  the  defendant  prosecuted  his  writ  of 
error  to  this  court. 
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JA.GK80N,        V.  D.  Barry,  for  the  plaintiff  in  error.     1 .  An  ac- 

F«bniary  1833.   .  ^'  ,  ^   ,  v      .       i_  i*    v 

v,^p*v^^^  tion  on  a  contract  must  be  brought  *  m  the  name  of  the 
Cocke      party  in  whom  the  hgal  interest  is  vested.     1  Ch.  on 
Dickens.     PL  2:  1  Tidd  7:   1  Mar.  and  Yer.  261,  Rutherford  vs. 
Mitchell. 

2.  Where  a  bond  is  made  to  A,  to  pay  him,  or  a  third 
person,  a  sum  of  money  for  the  benefit  of  the  latter,  the 
action  must  be  in  the  name  of  A,  and  the  third  person 
cannot  sue  for,  nor  even  release  the  demand.  1  Ch.  on 
PI.  4:  1  Esp.  N.  P.  79. 

3.  If  the  condition  name  any  to  whom  the  payment 
shall  be  made,  it  cannot  be  paid  to  another.  3  Com. 
Dig.  102. 

4.  No  action  will  lie  in  the  nanle  of  a  principal  on  a 
written  contract  made  by  an  agent  in  his  own  name, 
though  the  defendant  may  have  known  the  agent's  charac- 
ter; and  a  demurrer  in  such  case,  where  the  United  States 
were  plaintiJSs,  was  sustained.  Coxe's  Dig.  48:  1  Paine, 
252;  United  States  vs.  Parmele,  3  Wash.  C.  C.  R. 
660:  Clark's  Ex'r  vs.  Wilson,  Mar.  and  Yer.  261. 

6.  The  term  "agent,  &c."  in  the  note,  is  mere  d«- 
scripHo  per8<m(B.  Ch.  on  PI.  6,  note  1:  8  Mass.  R. 
103:  Mar.  and  Yer.  261,  Rutherford  vs.  Mitchell. 

6.  The  declaration  does  not  show  the  appointment  of 
the  endorser  as  executor,  &c. 

John  D.  Martin,  for  defendant  in  error.  In  this  case 
the  defendant  in  error  relies  upon  the  following  authorities 
in  support  of  his  right  of  action:  first,  it  is  laid  down 
in  first  Chitty  on  Pleading,  pages  4,  5  and  6,.  that 
"when  a  deed  is  inter  partes  (i.  e.  between  A  of  the  first 
part,  and  B  of  the  second  part,)  C,  a  stranger,  cannot  sue 
either  in  debt  or  covenant,  on  a  covenant  therein,  though 
made  for  his  benefit;  but  when  the  deed  is  not  inter  partes 
and  reciprocal,  a  stranger  may  sue  whether  it  be  indented 
or  not,  provided  he  have  a  legal,  and  not  a  mere  benefi- 
cial interest. 


Digitized  by  VjOOQIC 


OF    THE    STATE    OF   TENNESSEE.  31 

And  upon  a  single  b(«d  or  deed  poll,  reciting  that   Jackson, 
the  obligpr  had  received  of  A  $40  for  the  use  of  C  md'^^H^lH^j:^' 
D,  equally  to  be  divided,  to^be  repaid  at  such  time  as      Cocke 
should  be  thought  best  for  the  profit  of  C  and  D,  it  was     Dickens. 
decided,  that  C  and  D  might  sustain  separate  actions  for 
their  respective  moieties.     And  when  a  contract,  not  un- 
der seal,  is  made  with  A  to  pay  B  a  sum  of.  money,  A  or 
B  may  sustain  an  action  in  his  own  name;  if,  however,  the 
promise   had  been  to  A  to  pay  him  for  the  use  of  B,  A 
is  a  trustee,  and  B  having  no  legal  interest,  cannot  sue.     It 
is  further  stated,  that  a  mere  agent  or  servant  cannot  sue; 
but  if  the  agent  or  servant  had  a  beneficial  interest  in  the 
contract,  they  might  sue  in  their  own  name,  or  that  the 
principal  might  sue. 

It  is  also  laid  down  in  3d  Starkie's  Evidence,  page  • 
1088,  that  if  the  factor  sell  m  his  own  name,  the  buyer 
may  set  off  as  against  the  claim  of  the  principal,  the  debt 
due  to  the  factor.  Aliter,  if  the  buyer  be  informed  of 
the  principal  before  the  whole  of  the  goods  are  deliver- 
ed. Where  a  party  sells  in  the  character  of  an  agent, 
although  without  disclosing  the  name  of  his  principal,  if 
the  disclosure  is  made  before  the  payment,  the  effect  is 
the  same.  Further,  if  the  factor  sell  in  Jiis  own  name, 
and  without  disclosing  the  name  of  his  principal,  yet  if 
the  principal  give  notice  to  the  buyer  to  pay  him,  and  not 
the  factor,  the  buyer  will  not  be  discharged  in  afterwards 
paying  the  factor.  It  is  also  the  case  where  the  factor 
seUs  under  a  del  credere  commission.  In  the  same  book, 
page  1619,  it  is  laid  down,  that  an  action  may  be  brought 
either  in  the  name  of  the  party  who  actually  made  the 
bargain,  or  in  the  name  of  the  party  really  interested. 

It  is  also  laid  down  in  2d  Kent,  486,  that  if  the  factor  * 
in  a  case  duly  authorized,  sell  on  a  credit  and  take  a  ne- 
gotiable note  payable  to  himself,  the  note  is  taken  in  trust 
for  his  principal,  and  subject  to  his  order^  and  if  the  pur- 
chaser should  become  insolvent  before  the  day  of  pay- 
ment, the    circumstances  of  the  factor  having  taken  the 
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Jacxbok,  note  in  his  own  name  would  not  render  him  responsible 
ZJ^^^!?^^^' to  his  principal.  Even  if  the  factor  should  guarantee  the 
sale,  and  undertake  to  pay  if  the  purchaser  should  fail,  or 
should  sell  without  disclosing  his  principal,  the  note  taken 
by.  him  as  factor,  would  still  belong  to  his  principal,  and 
he  might  waive  the  guarantee,  and  claim  possession  of 
the  note,  or  give  notice  to  the  purchaser  not  to  pay  it  to 
the  factor.  In  such  a  case,  if  the  factor  should  fail,  the 
note  would  not  pass  to  his  assignees  to  the  prejudice  of 
his  principal;  and  if  the  assignees  should  receive  pay- 
ment from  the  vendee,  they  would  be  responsible  to  the 
principal;  for  the  debt  was  not  in  law  due  to  them,  but  to 
the  principal.  Upon  the  effect  of  the  seal,  the  court  is  re- 
minded, that  our  statute  places  bills  single  or  writings  ob- 
ligatory, upon  the  same  footing  as  to  negotiability,  as  pro- 
missory notes  or  inland  bills  of  exchange;  and  they  are 
also  referred  to  the  case  of  Hodgson  vs.  Dexter,  in  1st 
Peter's  Cond.  Rep.  page  333,  where  the  Supreme  Court 
of  the  United  States  says,  *'the  only  circumstance  which 
could  excite  a  doubt,  was  the  technical  operation  of  the 
seal.  This,  in  plain  reason  and  common  sense,  can  make 
no  difference  in  designating  the  person  to  be  responsible 
for  the  contract."  If  tliis  be  so,  the  converse  of  the 
proposition  must  be  true. 

These  principles  and  authorities,  the  defendant  in 
error  thinks,  are  amply  sufficient  to  sustain  his  right  of  ac- 
tion. It  is  shown  by  them  not  only  that  the  principal  may 
sue,  but  also  that  he  has  full  power  and  control  over  the 
debt.  If,  as  the  law  most  clearly  is,  he  can  prevent  the 
buyer  paying  to  the  agent  by  giving  notice,  then  the 
question  is,  how  can  he  get  his  debt  from  the  buyer?  Can 
he  waive  the  contract  made  with  him  through  his  agent, 
and  bring  an  action  on  the  case?  In  that  event,  the  buyer 
could  plead  that  there  was  a  contract,  or  evidence  of  a 
contract  of  a  higher  nature  subsisting,  and  bar  his  action. 
And  this  would  involve  the  absurdity  that  the  law  gave  him 
full  power  to  prevent  the  buyer  paying  to  the  agent,  and 
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yet  cave  him  no  remedy  to  recover  his  right.     Again:    Jackbow, 

"L     7,  ,  .      .      ,     .  ,  ,.      ,  ?    ,     February  1833- 

Could  not  the  principal  give  a  release  or  discharge  ol  the  - 

debt  to  the  buyer;  and  would  not  this  be  a  good  plea  in 
bar  to  an  action  by  the  agent?  If  this  be  so,  a  legal  inter- 
est must  be  in  the  principal  sufficient  to  enable  him  to 
bring  suit  in  his  own  name-;  for  if  his  interest  be  a  mere 
equity,  he  could  only  by  a  release  or  discharge,  communi- 
cate to  the  buyer  the  right  to  set  it  up  by  a  resort  to  a 
court  of  equity.  Again:  the  consideration  of  the  promise 
of  the  buyer  flows  from  the  principal,  the  agent  being  a 
mere  conduit  pipe  through  which,  on  the  one  hand,  the 
consideration  passes,  and,  on  the  other  hand,  the  promise 
proceeds  to  his  principal.  This  is  unquestionably  so 
where  the  agent  by  contract  agrees  to  pay,  acting  for  his 
principal,  and  there  can  be  no  reason  why  the  same  rule 
should  not  work  to  the  benefit  of  his  principal,  where 
anything  is  to  be  paid  to  him. 

The  defendant  in  error  is  aware,  that  the  courts  hare 
decided  that  the  agent  may  sue  in  his  own  name  in  cases 
of  notes  or  obligations  made  payable  to  him  as  such;  but 
these  decisions,  so  far  as  they  have  been  discovered  by 
him,  have  been  upon  the  question,  whether  or  not  he 
could  maintain  an  action  in  his  own  name,  and  conse- 
quently do  not  determine  that  the  principal  cannot,  though 
deciding  that  the  agent  may.  See  Martin  and  Yerger's 
Rep.  and  Chitty  on  Bills. 

It  is  also  conceived  that  the  rule  laid  down  in  first  Chit- 
ty's  Pleading,  "that,  in  general,  suit  must  be  brought  in 
the  name  of  the  person  holding  the  legal  interest,"  does 
not  conflict  with  the  view  taken  of  this  case;  for  the  very 
words  used  by  Chitty,  imply  exceptions  to  the  rule,  un- 
der which,  it  is  believed,  the  law  heretofore  cited  shows 
this  case  clearly  comes;  if  he  had  intended  that  this  rule 
was  universal,  he  would  have  said,  "in  all  cases." 

It  is  insisted,  that  the  satisfaction  of  this  judgment 
would  be  a  complete  discharge  of  the  debt  of  the  buyer; 
that  therefore,  he  has  no  right  to  complain,  and  that  the 
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Jacxsoh,    reception  of  the  money  would  be  the  right  of  the  princi- 
^^^III!!^]J^^'pal;  and  that  therefore,  the  justice  of  the  case  has  been 
Cock*      fully  reached  by  the^  judgment  of  the  court  below,  and 
Pickens.     ^^  **®  court,  Under  die  act  of  1809,  ch.  126,  is  bound 
to  affirm  the  judgment,  although,  upon  strict  technical  ob- 
jection, they  could  not  do  so. 

There  are  many  cases  in  the  books  of  notes  payable 
to  executors,  administrators,  guardians,  &c.  where  the 
courts  have  said  that  the  terms  were  mere  descriptio  per^ 
sonw;  and  in  most  cases,  this  is  true;  but  it  is  believed  that 
in  a  case  like  the  present,  there  is  something  real  and 
operative  in  the  term;  that  it  is  a  legal  promise  through 
the  agent  to  the  principal;  and  when  it  is  said  by  the 
court,  in  the  case  of  Rutherford  vs.  MitcheU,  in  Martin 
and  Yerger's  Rep.  (where  the  question  was,  if  the  suit 
Gould  be  sustained  by  the  agent  in  his  own  name,)  that  the 
term  was  merely  descriptio  persotiiBy  it  was  said  without 
due  deliberation,  and  not  warranted  by  authorities.  And 
such,  it  is  conceived,  will  all  the  cases  turn  out  to  be. 

Green,  J.  delivered  the  opinion  of  the  court. 

The  only  question  in  this  cause,  is,  whether  the  action 
can  be  maintained  in  the  name  of  Hill's  assignee,  or  Hill 
himself,  the  note  having  been  made  payable  to  C.  E. 
M'Ewen,  agent  for  the  executors  of  Joseph  Branch,  de- 
ceased. 

An  action  on  a  contract  must  be  brought  in  the  name 
of  the  party  in  whom  the  kgal  interest  is  vested.  1 
Chitty's  Plea.  2.  The  kgal  interest  in  this  case  is  in 
C.  E.  M'Ewen.  The  introduction  of  the  words,  "agent 
for  the  executors  of  Joseph  Branch,  deceased,'*  is  only 
descriptive  of  his  person.  8  Mass.  Rep.  103:  Martin 
and  Yerger's  Rep.  261.  They  cannot  do  more  than 
show,  that  the  executors  of  Branch  have  a  beneficial  in- 
terest in  the  note.  But  if  it  had  stated  in  express  terms^ 
that  the  money  was  to  be  paid   M*Ewen  for  the  be- 


Digitized  by  VjOOQIC 


OF    THE    STATE    OF   TEIfNESSEfi.  •  35 

nefit  of  the  executors  of  Joseph  Branch,  deceased,  ^j.jJ^;^JJ"*{5ij 
action  should  have  been  b  the  name  of  M*Ewen,  and  not  ~  ~ 
of  the  executors.  1  Chitty's  Plea.  4.  There  are  cases 
where  an  agent  makes  a  contract,  in  which  he  has  a  bene- 
ficial interest,  that  will  authorize  an  action  both  by  the 
principal  and  the  agent,  each  one  recovering  only  so  much 
as  he  may  be  entitled  to.  But  where  there  is  an  express 
contract  under  teal,  with  the  agent,  to  pay  him,  he  alone 
can  sue.  Such  is  the  settled  law  of  England.  1  Chitty 
Plea.  5-6.  In  Massachusetts,  the  same  doctrine  gov- 
erned in  the  case  of  Buffin  vs.  Chadwick,  8  Mass. 
Rep.  163.  And  so  this  court  held  in  Rutherford  vs. 
MitcheU,  Mar.  and  Yer.  261.  These  cases  show,  that 
though  the  note  describe  the  payee  as  agent,  yet,  as  the 
contract  is  with  him  personally,  the  suit  must  be  in  his 
name.  So  if  an  agent  bind  himself  personally,  and  en- 
gage expressly  in  his  own  name,  he  will  be  held  respon* 
sible,  though  he  should  in  the  contract  or  covenant,  give 
himself  the  description  or  character  of  agent.  2  Kent's 
Com.  493:  3  Starkie  on  Ev.  1620.  The  judgment 
must  be  reversed. 

Judgment  reversed. 
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Jackson.  "   PoLK  vs.   Lane. 

February  1833. 

p  ..  The  act  of  1807,  ch.  2,  requires  that  all  parts  of  the  enclosure  of  a 

V  field  trespassed  upon,  shall  be  at  least  five  feet  high;  and  a  plaintifT  in  a 

lAat,        suit  uMer  the  act  to  recover  damages  mast  show  that  fact  to  be  so,  or  he 
cannot  recover. 

If  any  part  of  the  enclosure  trespassed  upon  be  nnder  a  fence  less 
than  five  feet  high,  although  the  proof  shows  the  cattle  had  passed  at  a 
part  of  the  fence  five  feet  high,  the  plaintiff  cannot  recover,  and  the  law 
will  presume  that  the  cattle  were  first  tempted  to  break  into  the  enclosure 
bj  reason  of  the  lowness  of  other  parts  of  the  fence. 

This  was  an  appeal  in  the  nature  of  a  writ  of  error 
from  the  circuit  court  of  Hardeman  county. 

This  suit  was  brought  by  Lane,  defendant  in  error, 
against  Polk,  plaintiff  in  error,  under  the  act  of  As- 
sembly of  1S07,  ch.  2,  for  a  trespass  committed  by 
the  horses  and  mules  of  the  former,  upon  the  cleared 
and  cultivated  ground  of  the  latter.  Upon  complaint 
made  of  the  above  trespass,  before  a  justice  of  the 
peace,  pursuant  to  the  act,  he  caused  two  freeholders 
to  be  summoned,  to  view  and  examine  on  oath,  together 
with  himself,  whether  said  defendant  Lane's  fence  was 
sufficient  or  not,  and  what  damage  was  sustained  by  said 
trespass.  This  view  and  examination  was  had,  and  cer- 
tificate made  under  their  hands  and  seals,  that  *Hhe  fence 
is  a  lawful  one,  and  the  said  Thomas  Lane  has  sustained 
damage  to  the  amount  of  $39,  in  consequence  of  repeated 
trespasses  committed  by  the  horses  and  mules  of  William 
Polk." 

In  the  circuit  court  this  case  was  submitted  to  a  jury, 
who  found  a  verdict  in  favor  of  Lane,  and  assessed  his 
damages  to  $39,  and  judgment  was  rendered  thereon  for 
said  sum  and  costs. 

Upon  the  trial  in  the  circuit  court,  a  bill  of  exceptions 
was  taken,  which  showed  that  the  enclosure  said  to  have 
been  trespassed  upon,  was  a  large  plantation  of  2  or  300 
acres  of  cleared  land,  rented  to  divers  tenants,  one  of 
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whom  was  the  defendant  in  error,  who  had  a  portion  of  it  Jacjmoh. 
next  to  the  woods,  the  out  side  fence  of  the  same.  The  s^^^v^^^ ' 
witnesses  proved  there  was  a  straight  string  of  fence  Polk 
on  the  out  side,  and  that  there  were  various  cross  hn: 
fences,  and  that  Lane's  oat  patch  was  next  the  outside 
fence.  That  opposite  the  oat  patch  the  outward  fence 
was  measured  by  divers  persons,  and  in  divers  places, 
from  150  to  200  yards,  and  that  the  fence  was  gen- 
erally five  feet  high,  but  was  in  several  places  not  five 
feet  high,  lacking  at  different  places  from  one  to  three 
inches;  and  that  on  the  same  fence  opposite  the  oat 
patch,  there  were  several  hog  holes  near  the  ground, 
large  enough  for  the  entrance  of  hogs.  That  the  rails 
opposite  the  oat  patch  were  of  a  light  character,  rather 
old  and  rotten,.but  the  fences  were  as  good  as  the  ordina- 
ry fences  of  the  country,  perhaps  better.  Witnesses  sta- 
ted that  after  getting  by  the  fence  on  the  out  side  of  the  oat 
patch  in  the  same  string,  that  generally  the  fence  ranged 
from  3 1-2  to  4  feet,  and  was  not  so  good  as  that  opposite  to 
the  oat  patch.  All  the  witnesses  said  that  the  fence  op- 
posite the  oat  patch  was  as  good  as  the  ordinary  fences  of 
the  country,  and  that  the  mules  always  went  in  at  that 
place.  The  evidence  exhibits  many  other  particulars 
about  the  out  side  fence  of  the  large  plantation,  and  cross 
fences,  showing  their  bad  condition,  but  their  import  does 
not  vary  the  aspect  of  the  case.  The  proof  shows,  that 
on  two  sides  of  the  field  trespassed  upon,  the  fence  was 
not  five  feet  high,  viz:  next  the  cotton  patch  and  on  the 
opposite  side  of  the  field  from  the  string  of  fence  where 
the  mules  passed. 

The  circuit  court  charged  the  jury,  that  if  the  fence 
on  the  outside  of  the  oat  patch  was  an  average  fence  five 
feet  high,  and  made  of  such  materials  as  would  turn  stock  * 
of  ordinary  habits  of  fence  breaking,  that  it  would  be  a 
lawful  fence,  although  there  might  be  a  few  placies  in  it 
one,  two  or  three  inches  below  the  height  of  five  feet;  that 
the  fence  on  the  other  part  of  the  farm  being  not  such  as 
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Jackbom.    the  law  requires,  would  be  no  excuse  for  thedefepdanc 

kJ^^^?^^^'  Polk,  unless  the  imjles  and  stock  of  defendant,  that  tres- 

Po]]c        passed,  had  gone  into  plaintiff's  oats  in  that  direction. 

Laa*.       Upon  which  the  jury  found  a  verdict  for  the  plaintiff. 

Lane..   Defendant,  Polk,  moved  for  a  new  trial,  which 

was  overruled  by  the  court,  and  exception  taken  thereto. 

W.  Stodderi  and  W.  Humphreys^  for  plaintiff  m  error. 

F".  D.  Barry ^  for  defendant  in  error. 

Whtte,  J.  The  errors  assigned  are  in  the  charge  of 
the  court,  in  stating  to  the  jury  what  constitutes  a  lawful 
fence.  In  the  present  case  the  act  of  Assembly  has  stated 
this,  and  it  cannot  be  varied  from,  altered  or  in  any  man- 

'  ner  changed  by  the  statement  of  a  court.  The  contrary 
to  this  position,  would  be  to  legislate,  to  impose  on  the 
case  a  substitute  for  the  statute  itself,  a  power  not  delegated 
to  a  court,  and  an  assumption  beyond  its  province.  The 
act  says,  '^ every  planter  shall  make  a  sufficient  fence 
about  his  cleared  land  in  cultivation,  at  least  five  feet 
high;  the  substitute  made  by  the  statement  of  the  court 
in  its  charge,  is  a  fence,  on  an  average,  five  feet  high. 
What  is  to  be  understood  on  an  average  applied  in  this 
statement  of  the  charge?  Is  it  that  the  aggregate  of  the 
height  of  each  pannel  of  the  fence,  when  divided  by  the 
number  of  pannels  contained  therein,  shall  produce  the 
result  of  five  feet?  This  is  not  the  letter  of  the  statute, 
nor  can  it  be  its  meaning.  There  is  no  ambiguity  in  the 
expression,  "a  fence  at  least  five  feet  high;"  it  means 
that  the  fence  should  be  of  that  height  throughout ;  the  words 
"at  least,  "are  emphatical,  and  expressive  of  its  minimum^ 

^and  is  applied  to  it  as  a  whole,  and  to  every  part.  But 
to  what  would  such  a  relaxed  construction  of  the  statute 
as  the  charge  gives  lead  to,  if  deficiences  of  one,  two, 
or  three  inches  in  places  or  parts  of  the  fence,  are  not  to 
be  considered  as  deviations  from  the  statute?   Another 
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court  on  the  principle    of  areraging,  in  its  discretion    Jackson. 
and  judgi^ent,  may  think  double,   or  treble,  or  quadruple  s^J^^-v^-^^' 
eiren  of  these  partial  deficits,  a  right  construction,  and        ^^ 
where  will  it  end?  The  principle  of  average  will  support 
the  departure  from  the  statute,  and   may  be  carried  to  a 
considerable  extend;  the  sure  consequence  of  which  will 
be  to  divest,  in  a  great  degree,  the  statute  of  its  utility, 
and  obstruct  its  policy  by  lessening  its  beneficial  influence 
on  society,  and  prostrating  its  great  object,  as  declared 
by  its  preamble,    ^'the  peace  and  harmony   of  neigh- 
borhoods."    I  am  of  opinion,  therefore,  that  the  verdict 
and  judgment  of  the  circuit  court  should  be  set  aside,  and  a 
new  trial  had  therein. 

Catron,  Ch.  J.  delivered  the  opinion  of  himself  and 
6&EEN,  J.  It  will  be  remarked,  (without  givmg  any 
opinion  on  the  matter  examined  by  Judge  Whyte,)  that 
the  fence  may  have  been  a  lawful  fence  c^posite  the 
oat  patch,  but  a  few  rods  further  on,  and  opposite  the  cotton 
patch,  it  was  only  three  and  a  half  feet  high.  And  the 
cross  fence  between  the  cotton  and  oats,  down  to  the 
ground,  was  useless.  This  amounted  to  no  fence  recog- 
nized by  law  or  good  husbandry. 

It  is  proved  the  mules  were  always  seen  to  jump  over 
the  fence  opposite  the  oat  patch,  and  that  they  ranged  on 
it  firom  the  time  it  was  put  into  the. ground. 

The  I^slature  intended  that  all  parts  of  the  enclosure  . 
of  the  field  trespassed  upon,  should  be  at  least  five  feet  I 
high.     And  why?  Because,  when  stock  once  break  into/ 
good  pasturage  by  reason  of  a  fence  3  1-2  feet  high,  the  ^ 
temptation  causes  them  to  disregard  the  lawful  part  of  the 
fence,    and   ruins   their   habits.     To  prove  they  wer< 
seen  to  get  over  the  fence  where  it   was  five  feet  high, 
does  not  prove  but  that  they   were  first  tempted  to  tres  - 
pass  by  getting  into  the  enclosure  where  there  was  no  ob 
struction;  for  so,  an  old  and  rotten  fence  three  and  a  hal 
feet  high,  must  be  deemed  by  every  farmer,  who  honestly; 
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Jacksow.    expects  to  guard  against  obstructions  by  his  neighbor's 
slJp!^>!?^i^' horses  and  mules.     When,   where   and   how  4he  oiules 
Polk        trespassed,  is  not   the   question   mainly  presented ;  it  is, 
Lane.       had  the  plaintiff  his  field  enclosed  by   a  fence  at  least 
'five  feet  high?     This  is  not  pretended,  and  it  is  expressly 
proved  that,  on  two  sides,  there  was   no  fence  at  all,  to 
wit,  next  the  cotton  patch,  and  on  the  opposite  side  of 
the  plantation  next  to  the  string  of  fence  referred  to.    This 
may  be  a  hard  case;  but  renters,  as  others,  must  see  they 
have  their  fields  lawfully  fenced;  and  if  they  are  not,  ei- 
ther not  rent,  or  contract  for  the  making  of  fences. 

We  think  that  part  of  the  charge  which  says,  "that 
the  fence  on  other  parts  of  the  farm  being  not  such  as 
the  law  requires,  would  be  no  excuse  for  the  defendant, 
unless  the  mules  had  gone  into  plaintiff's  oats  in  that  di- 
rection," is  clearly  erroneous.  The  jury  were  not  per- 
mitted to  look  to  any  part  of  the  fence  about  the  field 
but  the  line  on  one  side. 

Judgment  reversed. 
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Jaoksoh* 
MuRRr  vs.  M'Mackin.  ^^S^^^-IS* 

Many 
1b  an  MCbm  of  ooTenant  vppn  •  aote  in  tbeM  woidf»  *'  On  or  belbrt  y 

the  25tli  day  of  December  neoct,  I  promiM  to  pay  A.  M*Mackin  ona  lian>    M*Mackia, 

drad  doOan  in  cash  notai  doe  at  that  time,  on  good,  BolTontnien,"  tba  , 

maamire  of  damages  ■  the  actnal  Tahie  of  the  cadi  notao  at  the  time 

tfaey  might  have  been  paid. 

In  a  nut  upon  a  covenant  for  money,  to  be  discharged  in  cash  notes, ' 
Ae  jury  may  take  into  connderatbn  the  delays  and  expense  of  collect* 
ing  them,  and  snch  Cur  ooosidentions,  to  show  their  valne. 

Evidence  of  what  shavers  and  brokers  could  bay  cash  notes  for,  is  not 
to  be  regarded  in  fixing  npon  their  valae. 

This  was  sn  appeal  in  the  nature  of  a  writ  of  eiror 
from  the  circuit  court  of  Carroll  county.  The  present 
defendant  in  error  brought  hb  action  for  tovenant  broken^ 
against   the  present  plaintiff  in   error,   in  the   county  , 

court  of  Carroll,  and  declared  that  the  defendant  by  hb 
eovenant  under  seal,  on  the  17th  of  June,  covenanted 
with  the  plaintiff  to  pay  him  on  or  before  the  25th  day  of 
December,  1831,  or  order,  one  hundred  dollars  in  cash 
notes,  due  at  that  time,  On  good  and  solvent  men,  for  val- 
ue received ;  and  averred,  that  the  said  defendant  had  not  and 
did  not,  on  the  25th  day  of  December,  1831,  or  at  imy 
time  before,  pay  to  said  plabtiff  or  his  order,  one  hun** 
dred  dollars  in  cash  notes  due  at  that  time,  on  good  and 
solvent  men,  but  has  broken  his  covenants  To  this  dec- 
laration, the  defendant  Murry  appeared  and  pleaded  cove- 
nants performed;  upon  which  an  issue  was  found,  and  the 
cause  tried  before  a  jury,  who  rendered  a  verdict  against  . 
the  defendant,  and  assessed  the  plaintiff's  damages  for  the 
breach  of  covenant  to  one  hundred  and  two  dollars  and 
eighty  seven  cents.  The  defendant,  thereupon,  moved  the 
said  county  court  for  a  new  trial,  which  was  overruled  ~ 
and  a  new  trial  refused,  to  which  opinion  of  the  court  in 
refusing  to  grant  a  new  trial,  the  defendant  excepted,  and 
filed  his  bill  of  exceptions,  which  was  signed  and  sealed, 
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Jackson,    ^nj  made  a  part  of  the  record  in  this  cause,  and  is  in  the 
e  ruary       'following  words:  "Be  it  remembered,  that  on  the  trial 
of  this  cause,  the  plaintiff  introduced  the  covenant  upon 
which  he  sued  in  the  following  words: 

"On  or  before  the  twenty-fifth  day  of  December  next, 
I  promise  to  pay  Andrew  M'Mackin  or  order,  one  hun- 
dred dollars  in  cash  notes,  due  at  that  time,  on  good,  sol- 
vent men,  for  value  received,  witness  my  hand  and  seal^ 
this  17th  day  of  June,  1831. 

ROBERT  MURRY,  [Seal.] 

The  defendant  produced  a  witness  before  the  jfury^ 
who  proved  that  cash  notes,  such  as  those  specified  in  the 
instrument  or  covenant,  at  the  time  the  covenant  became 
jdue,  could  be  purchased  for  cash  at  a  discount  of  25 
per  cent,  according  to  the  size  of  the  note  and  other  cir- 
cumstances. He  also  produced  another  witness,  who 
proved,  that  he  had  purchased  notes  as  low  as  20  p^ 
cent,  and  that  small  notes  on  good  men,  who  would  pay 
punctually  and  without  suit,  could  be  purchased  at  12  1-2 
per  cent,  discount."  This  was  all  the  evidence  in  the 
cause;  the  jury  found  for  the  plaintiff,  as  above  stated; 
and  the  motion  for  a  new  trial  being  overruled,  the  de- 
fendant prayed  an  appeal  in  the  nature  of  a  writ  of  er- 
ror, to  the  circuit  court  of  Carroll  county.  Upon  the 
cause  coming  on  before  that  court,  upon  application  of 
the  defendant  for  a  reversal  of  the  judgment  for  error  in 
the  county  court  in  refusing  to  grant  a  new  trial,  the 
circuit  court  refused  to  reverse  the  same,  and  affirmed  die 
judgment  of  the  county  court.  From  which  the  defen- 
dant prayed  an  appeal  in  the  nature  of  a  writ  of  eiror  to 
this  court. 

/.  JITJiTemon,  for  plaintiff  in  error. 

M.  Brawn^  for  defendant  in  error. 
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Green,  J.  delivered  the  opinion  of  the  court. 

The  court  is  of  opinion,  that  in  this  case  as  in  all  other 
actions  of  covenant,  the  verdict  ought  to  be  for  the  damages 
actually  sustained  m  consequence  of  the  breach  of  the 
agreement.  The  criterion  in  fixing  upon  the  amount  in 
this  case,  should  be  the  actual  value  of  cash  notes  at  the 
time  they  were  to  be  paid,  not  the  value  assigned  by 
brokers  and  shavers,  who  prey  upon  the  necessities  of 
the  people,  but  the  value  which  would  be  fairly  assigned 
to  them,  taking  into  consideration  the  trouble  and  expense 
of  collecting  them,  the  delays  incident  thereto,  and  such 
like  fair  considerations,  calculated  to  act  on  the  mind  of  a 
prudent  and  good  man,  in  putting  an  estimate  upon  their 
▼alue.  These  considerations  might  or  might  not,  fairly 
considered,  induce  a  verdict  below  the  nominal  sum 
agreed  to  be  so  paid.  The  evidence  as  to  what  shavers 
could  buy  them  for,  is  .no  more  to  be  regarded  in  fixing 
on  their  value,  than  evidence,  that  usurers  could  wring 
from  the  necessitous,  twen^-five  per  cent,  for  the  loan  of 
money,  would  be  competent  to  prove,  that  its  use  was 
worth  that  sum.  We  cannot  say,  therefore,  that  the  jury 
did  wrong  in  this  case. 

Judgment  afiirmed. 


43 
Jackmh, 

February  1833, 
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Jaoooh. 

Febraarr^.  RiCKS   V8.    BURLESSON. 

Itickt 
r  Whether  eovenaati  are  dependent  or  independent,  must  be  judged  of 

Barlettoa.     ^^  ^i^  conrt  from  their  evident  seme  and  meaning. 

If  the  duties  imposed  by  a  sobseqnent  coyenant,  are  so  different  that 
it  ii  impoauble  that  the  covenantor  can  comply  with  the  teqaiaitions  of  the 
first  covenant,  they  vfill  be  constmed  to  be  independent,  and  not  depen- 
dent covenants,  and  the  latter  cannot  be  considered  precedent  to  the 
former. 

This  was  an  appeal  in  the  nature  o(  a  writ  of  error, 
from  the  circuit  court  of  Hardeman  county.  The  re- 
cord shows,  that  the  defendant  m  error  sued  the  plaintiff 
in  error  in  the  court  below,  in  an  action  of  covenant  bro- 
ken, and  having  declared  upon  the  covenant,  and  set  out 
the  breaches,  the  defendant  pleaded  a  performance  of  the 
covenants  upon  his  part;  and  secondly,  that  the  plaintiff 
below  had  not  performed  his  covenant  precedent  with  the 
defendant,  upon  which  pleas  issues  were  taken.  And 
upon  the  cause  coming  on  to  be  tried  before  a  jury,  the 
facts  given  in  evidence  to  them,  were  the  covenant  of  the 
defendant  Ricks,  with  the  plaintiff,  dated,  26th  De- 
cember, 1827,  by  which  it  appears,  that  Ricks  bound 
himself  under  seal,  to  pay  to  Burlesson  the  sum  of 
$750,  when  he,  Burlesson,  obtained  a  grant  and  made  a 
deed  to  Ricks  for  an  occupant  claim  of  land  containing 
two  hundred  acres,  upon  which  Burlesson  livjsd  at  the 
time,  adjoining  Wm.  Duncan's  and  Joseph  Rogers'  oc- 
cupant entry,  and  a  tract  of  land  purchased  by  Burles- 
son of  Samuel  6.  Hogan,  (the  half  of  grant  No.  196.) 
The  plaintiff  then  introduced  a  grant  from  the  State  of 
Tennessee,  from  which  it  appeared  that  the  land  had 
been  granted  to  the  plaintiff  according  to  the  calls  in  the 
covenant  for  two  hundred  acres  adjoining  the  lands  referred 
to;  the  plaintiff  also  exhibited  a  general  warranty  deed 
for  two  hundred  acres  of  land^from  himself  to  the  de- 
fendant, which  covered  the  land  specified  in  the  cove- 
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nant  and  grant;  and  proved  that  he  had  tendered  tlie  ^'ac'e^i' 
same  to  the  defendant.  The  plaintiff  proved  also,  that  ZJ^^!r^^' 
the  occupant  claim,  when  the  contract  was  made,  had 
been  surveyed  and  marked  out  by  lines;  that  Burles* 
8on  lived  upon  it  when  the  contract  was  made;  that 
the  grant  and  deed  correspond  with  the  survey;  and  that 
at  the  time  the  contract  was  made,  the  defendant  was  put 
into  the  possession  of  the  land,  and  has  remained  in  pos- 
session ever  since.  The  plaintiff  also-  proved  that  the 
land  elled  round  his  seventy-five  acre  entry.  The  de- 
fendant introduced  a  title  bond  from  the  plaintiff  to  him- 
self, the  same  set  out  in  his  plea,  by  which  it  appears 
that  the  plaintiff  stated  that  he  had  upon  the  day  of  its 
date,  sold  to  Isaac  Ricks  an  occupant  tract  of  two  hun- 
dred acres,  designated  as  follows,  to  wit:  adjoining  said 
Burlesson's  seventy-five  acre  entry,  on  the  north  and 
east;  also,  adjoining  William  Duncan's  occupant  entry, 
on  the  west;  also,  Joseph  Rogers'  entry  on  its  west,  and 
bound  himself  to  make  Ricks  a  good  title  to  the  land  men- 
tioned in  the  title  bond.  The  defendant  proved  that  the 
land  contained  in  the  grant  and  deed  mentioned,  did  not 
adjoin  the  plaintiff's  seventy-five  acre  entry,  on  the 
north  and  east.  The  title  bond  of  Burlesson  to  Ricks 
was  dated  the  24th  December,  1829.  The  proof  shows 
that  Burlesson  had  no  other  occupant  claim  adjoining  the 
lands  referred  to,  except  the  one  granted  of  two  hundred 
acres,  and  that  this  did  not  lie  north  and  east  of  his  seventy 
five  acre  entry,  but  that  the  south  side  of  the  two  hundred 
acres  adjoined  the  seventy-five  acre  entry.  The  judge 
charged  the  jury,  that  if  the  land  granted  to  Burlesson, 
and  the  deed  tendered  to  Ricks,  covered  his  occupant 
claim  of  two  hundred  acres  upon  which  he  lived  at  the 
lime  the  contract  was  made,  adjoining  Wm.  Duncan *s 
and  Joseph -Rogers'  occupant  entries,  and  a  tract  of  land 
purchased  by  the  plaintiff  Burlesson,  from  Samuel  G. 
Hogan,  half  of  grant  No.  196,  he  had  complied  with 
his  contract,  and  was  entitled  to  recover  the  purchase 
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Febraa^833.  ^^^^7  ^^  interest  thereon,  although  no  part  of  said  land 
so  granted  to  the  plaintiff,  lay  immediately  north  of  the 
seventy-five  acre  entry  of  Burlesson,  spoken  of  in  the 
plaintiff's  bond  to  the  defendant  for  title.  Upon  which 
the  jury  found  a  verdict  for  the  plaintiff;  the  defen- 
dant moved  the  court  for  a  new  trial,  which  motion  the 
court  overruled,  and  to  the  opinion  of  the  court  overru- 
ling said  motion  for  a  new  trial,  the  defendant  excepted, 
and  prayed  an  appeal  in  the  nature  of  a  writ  of  error  to 
this  court. 

«d.  L.  Martin,  for  the  {daintiff  m  error. 

P.  M.  Miller,  for  the  defendant  in  error. 

Catron,  Ch.  J.  delivered  the  opinion  of  the  court. 

The  covenant  sued  upon,  was  executed  by  Ricks, 
binding  himself  to  pay  $760  for  two  hundred  acres  of 
land,  Burlesson's  occupant  claim,  on  which  he  resided, 
so  soon  as  B.  obtained  a  grant,  and  made  Ricks  a 
deed.  The  land  sold  was  to  adjoin  Duncan's  and  Rogers', 
and  a  tract  of  land  purchased  by  Burlesson  of  Hogan* 
The  grant  was  obtained.  It  includes  two  hundred  acres 
adjoining  the  land  referred  to;  and  it  is  proved  the  occu- 
pant claim,  when  the  contract  was  made,  had  been  sur- 
veyed and  marked  out  by  lines,  and  that  the  grant  cor- 
responds with  the  survey.  A  deed  was  tendered  for  the 
land  granted.  This  was  in  strict  compliance  with  the 
condition  precedent,  on  Burlesson 's  part,  to  be  performed 
before  he  was  entitled  to  the  money.  This  bond  bears 
date  the  26th  December,  1827. 

On  the  24th  day  of  December,  1829,  Burlesson  exe- 
cuted to  Ricks  a  title  bond,  covenanting  so  soon  as  he 
got  a  grant,  he  would  make  Ricks  a  title  to  the  land  that 
day  sold  him,  to  wit,  two  hundred  acres  adjoining  said 
Burlesson 's  seventy-five  acre  entry  on  the  north  and  east, 
and  Duncan  and  Rogers  on  the  west. 


Digitized  by  VjOOQIC 


CP   THE    STATE    OF   TENNESSEE.  47 

The  first  bond  of  1827  refers  to  no  land  north  of  the  ^  {^^8<^,'[» 

mi       «         1        ^      ^..^  •  February  1833. 

seventy-five  acre  entry.  The  bond  of  1829  was  given  -  - 
in  evidence  to  show  a  boundary  different  firom  that  gran- 
ted, and  of  course  that  Burlesson  had  not  complied 
with  the  covenant  of  1829,  and  Ricks  claims  to  de- 
feat his  action  for  this  reason.  The  circuit  court,  in 
effect  instructed  the  jury  to  disregard  the  bond  of  1829, 
as  forming  no  part  of  the  contract  of  1827,  which,  if 
complied  with  on  Burlesson's  part,  he  had  a  right  to  re- 
cover. It  is  assumed  in  argument,  that  the  two  instru- 
ments of  1827,  and  1829,  are  dependent  covenants,  and 
in  fact  but  one  contract. 

Whether  covenants  are  dependent,  or  independent, 
must  always  be  judged  of  by  the  court,  from  their  evident 
sense  and  meaning.     1  Cbitty's  Plea.  279,  281. 

We  think  that  these  are  independent.  By  the  contract 
of  1827,  Burlesson  was  bound  to  convey  different  land  to 
authorize  him  to  recover  from  Ricks,  than  he  was  bound 
to  convey  by  the  covenant  of  1829. 

Whe  duties  imposed  on  Burlesson  by  the  two  cove- 
nants, are  so  different  that  it  was  impossible  he  could 
comply  with  both  by  a  two  hundred  acre  grant.  He 
could  not  include  the  marked  occupant  lines,  which  he 
must  do,  to  comply  with  the  covenant  of  1827,  and  go 
north  of  the  seventy-five  acre  entry,  in  conformity  with 
the  covenant  of  1829. 

The  instructions  of  the  court  to  the  jury  were  correct, 
and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Jacksoit, 
Febrjuuy^.  JoHNSON  VS.    PbIAB. 

Joboson 

y  lie  words  ''dangers  of  the  lirer  only  excepted/'  nsed  in  a  bill  of 

Friar,        lading,  embrace  snch  dangera  as  coiild  not  be  guarded  against  bj  hnntan 
akill  or  foresight  only. 

Whether  a  carrier  by  water  has  been  gailty  of  negligence  after  his 
boat  has  been  wrecked,  is  a  question  for  the  jary  to  determine,  on  a  view 
of  all  the  circumstances  of  the  case. 

This  was  an  action  of  trespass  on  the  case,  brought  by 
Johnson,  the  plaintiff  in  error,  in  the  circuit  court  of 
Hardeman  county,  against  the  defendant.  Friar,  as  a 
common  carrier.  The  declaration  alleges  that  the  defen- 
dant, on  the  25th  of  January,  1830,  being  a  common 
carrier,  and  owner  of  a  flat  bottomed  boat,  agreed  with 
the  plaintiff  as  such,  to  convey  and  carry  on  board  of 
said  boat  certain  bales  of  cotton  from  the  port  of  Bolivar^ 
in  Tennessee,  to  the  port  of  New-Orleans;  that  as 
such  carrier,  the  plaintiff  delivered  to  the  defendant  48 
bales  of  cotton,  in  good  order,  to  be  conveyed  by  said 
defendant  to  New-Orleans,  for  which  the  defendant  exe- 
cuted his  bill  of  lading,  and  thereby  promised  for  the  freight 
agiieed  to  be  paid  by  the  plaintiff,  that  he  would  deliver 
said  cotton  to  Maunsel  White,  at  the  port  of  New-Or- 
leans, dangers  of  the  river  being  excepted:  that  by  the 
negligence  and  unskilfulness  of  the  defendant,  the  said 
48  bales  of  cotton  were  lost  to  the  plaintiff,  and  not 
^  delivered  to  said  White,  at  New-Orleans.  To  this  dec- 
laration the  defendant  pleaded  not  guilty,  upon  which 
issue  was  taken.  Upon  the  trial,  it  appeared  that  the 
defendant  had  executed  a  bill  of  lading  to  the  plaintiff^ 
in  which  he  acknowledged  that  he  had  received  of  Lit- 
tleton Johnson,  the  plaintiff,  in  good  order  and  well 
conditioned,  on  board  the  good  flat  bottomed  boat,  called 
the  "Western  District,"  then  lying  at  the  port  of  Boli- 
var, and  bound  for  New-Orleans,  forty  eight  bales  of 
cotton,   marked  and   numbered  L.   J.  No.  34  to  81, 
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isckisive;  aod  promised  to  deliver  the  said  48  bales  of  ^^cx^^ 
cotton  in  like  good  order  and  well  condidoned,  at  the  ^  '^'^  -' 
port  of  New-Orleans,  "the  dangers  of  the  river  only 
excepted,'*  unto  Maunsel  White,  he  paying  the  freight  at 
two  dollars  per  bale,  dated  the  25th  of  January,  1830. 
That,  in  the  month  of  February,  1S30,  about  twenty 
seven  miles  by  water,  above  Randolph,  the  defendant's 
boat  was  stove,  in  the  Hatchie  river,  by  running  upon  a 
snag;  that  the  boat  of  defendant  was  following  a  short 
distance  behind  anoth^  boat,  which  had  passed  over  the 
same  place  without  injury;  that  the  fii^boat's  captain  and 
manager,  did  not  and  could  not  see  any  thing  of  the  snag; 
that  the  snag  left  no  ripple  upon  the  water,  and  that  no 
observation  could  have  discovered  the  snag;  that  defen* 
dant's  boat  drew  some  more  water  than  the  first  boat; 
that  defendant  was  looking  out  when  the  boat  struck;  that 
it  was  known  a  boat  had  struck  some  where  near  where 
defendant's  boat  did,  but  where  exactly,  could  not 
be  told;  that  the  boat  ahead  stopped  and  landed  her 
crew  as  soon  as  the  defendant's  boat  was  known  to 
have  struck,  and  brought  her  hands  to  the  assistance 
of  defendant's  in  getting  out  the  cotton;  that  all  the 
cotton  was  taken  out  that  day,  except  the  bottom  tier 
and  one  or  two  bales  which  were  used  as  a  raft  to  bring 
out  other  cotton;  that  the  defendant  used  every  exertion 
to  save  the  cotton  from  mjury,  whilst  he  remained  and 
could  get  the  hands  to  work;  that  after  the  boat  was 
partly  unloaded,  the  defendant  offered  the  hands  extra  pay] 
to  get  out  the  balance  of  the  cotton,  but  the  hands  said 
they  were  exhausted  and  could  do  no  more,  the  weather 
was  so  cold.  That  night,  the  defendant  fearing  from  the 
appearance  that  rain  would  fiJl  soon  and  damage  the  cot- 
tcm  upon  the  banks  of  the  river,  proceeded  to  Randolph 
for  lighters  to  take  the  cotton  to  Randolph,  leaving  the 
crew  in  part  to  get  out  the  balance  of  the  cotton;  he  was 
gone  two  d«ys  and  a  half,  when  he  retunied,  having  pro- 
cured a  lighter,  upon  which  he  stored  all  of  the  cotton  on 
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ribtSf *^i«5  *®  '^*''*'  *°^  *®  remainbg  cotton  in  the  flat  boat;  thatthtf 
nJiS!!^^^^'  cotton  which  was  in  the  boat,  when  defendant  left  the  bout 
JohDsoa     for  Randolph,  renudned  until  his  return;  that  the  last  tier 
Friar.       of  cotton  could  have  been   taken  out  in  half  a  day, 
by  the  hmds  of  both  boats  if  they  had  staid,  instead  of 
going  for  the  lighter;  that  the  cotton  was  delivered  to 
John  T.  Brown  &  Co.  commission  merchants  at  Ran- 
dolph, very  wet  and  much  damaged;  that  it  was  shipped 
to  N.  O.  upon  the  steam  boat  '^Kentuckian,''  from  Ran- 
dolph; and  of  that  marked  L.  J.  26  bales  were  so  badly 
damaged  that  they  sold  for  $13  per  bale,  and  four  others, 
after  being  packed,  sold  two  at  8  1-4  cents  per  pound,  one 
at  $20  per  bale,  and  the  other  at  $15.     The  other  cot- 
ton marked  L.  J.  brought  9  cents  per  pound,  in  New- 
Orleans;  and  the  part  that  was  injured  by  the  striking  of 
defendant's  boat,  if  immjured,  was  worth  as  much  per 
pound  as  9  cents.     That  the  32  bales  of  cotton  were 
part  of  the  48  delivered  to  the  defendant,  and  shipped  on 
his  boat,  and  are  part  of  the  48  included  in  the  bill  of 
lading  above  mentioned:  Upon  which  the  court  charged 
the  jury,  that  the  signmg  the  Inll  of  ladbg  by  the  defen- 
dant, and  the  reception  of  the  property  on   board  his 
boat,  in  the  absence  of  other  proof,  woukl  be  sufficient  to 
constitute  him  a  public  carrier  as  to  the  transaction  in  coa- 
troversy.     That  public  carriers  are  responsible  for  all 
losses  of  property  intrusted  to   their  care,  except  those 
caused  by  the  act  of  God  or  the  public  enemies  of  the 
■country;  but  that  by  special  contract  they  might  protect 
■  themselves  fix>m  all  liabilities,  except  those  arising  from 
Z  gross  negligence.     That  in  this  case  the  defendant  had 
•  guarded  himself  from  all  liability  for  loss  resultmg  from 
the  dangers  of  the  river;  but  that  the  legal  constructioa 
of  this  exception  was,   that  they  should  be  such  dan-> 
gers  only  as  human  prudence  and  foresight  could  not 
guard  against,  and  therefore  if  the  jury  believed  the  boat 
was  lost  by  a  want  of  knowledge  of  the  dangers  of  the 
river,  which  experience  would  have  given,  or  a  want  of 
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sidll  in  the  management  of  the  boat>  defendant  would  be  j.f^*'"*i^ 
liable.  But  if,  on  the  contrary,  they  found  that  the  loss  *  ^^—  -' 
was  inevitable  and  unavoidable,  such  as  no  human  pru- 
dence or  skill  could  have  avoided,  he  must  not  be  respon- 
sible. The  court  further  charged  the  jury,  that  after  the 
boat  was  lost,  the  defendant  was  bound  to  use  reasonable 
diligence,  such  as  a  prudent  man  capable  of  governing  a 
.firmily  would  use  about  his  own  affairs,  in  saving  the  cot- 
ton; and  that  if  he  did  not  do  so,  he  would  be  liable  for  the 
loss  arising  thereby.  Upon  which  the  jury  found  a  verdict 
for  the  defendant,  and  plaintiff  moved  the  court  for  a  new 
trial.  This  motion  the  court  overruled;  to  which  opinion 
of  the  court  the  plaintiff  excepted,  and  set  forth  in  his  bill 
of  exceptions,  the  above  facts,  and  prayed  an  appeal  in 
the  nature-of  a  writ  of  error  to  this  court. ' 

j9.  L.  Martifij  for  plaintiff  in  error. 

F.  D.  Barry  and  Jl.  JIfiller,  for  defendant  in  error. 

6bee5,  J.  delivered  the  opinion  pf  the  court. 

The  court  below,  in  the  charge  to  the  jury,  we  think 
expounded  the  law  correctly.  He  stated  that  the  legal 
construction  of  the  exception  was,  that  the  dangers  of  the . 
river  must  be  such  as  that  no  human  skill  or  foresight 
coidd  have  guarded  against.  This  surely  is  stating  this 
principle  of  law  in  strong  langui^e  for  the  plaintiff.  It 
was  for  the  jury  to  determine  whether  the  defendant  had 
produced  such  evidence  as  to  bring  himself  within  the 
exception,  as  it  was  construed  and  explained  by  the 
court.  Two  witnesses  proved  that  they  saw  no  sign  of 
the  snag  on  which  the  boat  struck;  that  it  caused  no  rip- 
ple on  the  surface  of  the  water,  by  which  its  existence 
would  have  been  indicated,  and  that  they  knew  nothing 
of  it.  One  of  these  witnesses  assisted  in  navigating  the 
defendant's  boat,  and  the  other  was  navigating  another 
boift,  in  company  withhis.     Now  if  these  men  were  skill- 
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Jacktoh,  fill,  and  experienced  navigators  of  this  river,  the  foot  that 
ijr^5^-^^'  they  did  not  see  or  know  of  this  sni^,  proves  that  it  bad 
State  been  placed  there  so  recently,  that  human  skill  and  fore- 
Sbropsbire.  sight  could  not  have  guarded  against  it.  They  were  boat- 
men; no'question  was  asked  by  the  plaintiff,  brmging  into 
doubt  their  knowledge  of  the  river,  or  skill  in  navigating 
it.  The  jury  might  therefore  fairly  infer  from  their  tes- 
timony, that  the  loss  was  ^  inevitable  and  unavoidable^'^ 
As  to  the  question  of  negligence,  the  jury  were  tiie 
proper  judges  of  this  disputed  fact.  The  defendant  left  the 
boat  before  all  the  cotton  was  taken  from  the  wreck. 
But  he  was  apprehensive  that  it  would  rain,  and  raise  the 
river,  and  thereby  destroy  the  cotton  on  the  bank;  be 
therefore  went  to  Randolph,  leaving  the  hands  to  finish 
unloading.  It  was  for  the  jury  to  say  whether  under  all 
cirqumstfiqces  he  was  guilty  of  gross  negligence.  Upon 
the  whole,  the  testimony  tending  to  exculpate  the  defen"* 
dant,  though  not  of  the  most  conclusive  character,  was 
nevertheless  such  as  fairly  to  have  authorized  the  inf(^« 
^ce  the  jury  made  from  it. 

Judgment  affirmedi 


The  State  vb.  Shropshire,  jailer  ^e. 

The  few  and  chuges  of  the  jailer,  fbr  keeping  a  penon  in  jail,  vnder 
a  warrant  from  a  jnstiee  of  the  peaee,  for  a  chaige  of  negro  etealing,  who 
was  diachaigednpon  a  habetu  corpu$  out  of  court,  may  be  taxed  by  the 
circnit  court  of  the  county  where  coofined,  at  its  next  leiiion,  and  moat 
be  paid  by  the  treasurer  of  the  State. 

At  the  January  term  1833,  of  the  circuit  court  for 
Madison  county,  David  Shropshire,  the  jailer,  presented 
his  account  for  boarding  Thomas  and  William  Griggs,  in 
the  jail  of  said  county,  from  the  26th  of  December, 
J831,  until  the  37tb  day  of  January,    1832,   being  32 
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dajv,  at  37  1-2  cents  per  day,  making  $34,  and  for  two  Jacksor, 
tn^eys  at  50  cents  each,  making  one  dollar;  m  all  $25.  '  ^^^ 
The  charges  are  certified  by  the  solicitor  general  of  the 
district,  to  be  correct  in  amount;  and  he  also  certified  the 
fiKts  inreltttion  to  said  account  to  be,  that  Thomas  H. 
and  William  A.  Gri^  were  taken  before  a  justice  <^ 
tile  peace,  upon  a  warrant  charging  them  with  negro 
stealing;  that  upon  examination  they  were  committed  to 
the  jail  of  Madison  county,  on  the  26th  day  of  Decern^ 
her,  1S31,  and  remmned  there  until  the  27th  day  of 
January,  1832,  when  th^  were  taken  upon  a  habeas 
e&rpus  before  Joshua  Haskell,  judge  of  the  8th  judicial 
circuit  in  the  State  of  Tennessee,  and  by  said  judge 
were  discharged,  he  believing  that  they  were  not  guilty  of 
negro  stealing  as  charged  against  them;  but  a  prosecution 
had,  since  that  time,  been  preferred  against  them  in  the 
circuit  court.  And  the  said  solicitor  being  unadvised  as  to 
the  law  arising  iipon  this  state  of  facts,  submitted  the 
matter  of  law  to  the  judgment  of  the  circuit  court  of 
Madison  county.  Upon  which  the  court  pronounced 
the  law  to  be,  that  the  said  jailer  was  entitled  to  his  said 
fees,  and  ordered  the  same  to  be  certified  to  the  treasurer 
of  the  Western  District,  to  be  paid.  From  which  tke 
solicitor  general  prayed  an  appeal  to  this  court. 

•A.  B.  Bradford^  Attorney  General  for  the  14th  Dis- 
trict. Two  questions  seem  to  present  themselves.  1st. 
Is  the  account  of  Shropshire,  legally  chargeable  against 
either  the  State  or  county  treasury? 

2ndly .  If  it  is  chargeable  against  one,  should  it  be  drawn 
from  the  treasury  of  the  State?  The  following  are  the 
statutes  which  seem  to  have  a  bearing  on  the  questions 
presented.  The  act  of  1799,  chapter  27,  section  2, 
provides,  that  where  any  jailer  has,  or  may  hereafter 
ke^  a  prisoner  or  prisoners  who  have  been  confined 
in  any  jail,  and  the  same  has  been  released  by  legal  au- 
tbority,  without  payment  of  costs,  the  circuit  or  couiity 
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JACK0OH,    courts  are  hereby  authorized  to  examine  said  claim  or 
4^J!S^]?^^^  claims,  and  if  just  to  issue  a  warrant  to  the  county  trustee 
sute       to  pay  said  account.     See  Hay.  and  Cobb's,  143. 

The  act  of  1813,  chapter  136,  section  3,  enacts,  that 
in  all  indictments  for  capital  as  well  as  inferior  offences, 
if  the  defendant  should  be  acquitted  by  the  verdict  of 
a  jury  on  the  trial  of  the  merits  of  the  cause,  it  shall  be 
the  duty  of  the  court  to  give  judgment  for  all  costs  that 
have  accrued  in  said  prosecution,  to  be  paid  by  the  county 
trustee. 

Sec.  4.  In  all  prosecutions  in  behalf  of  the  State,  as 
well  capital  as  inferior  offences,  it  shall  not  be  lawful  for 
the  attorneys  or  solicitors  prosecuting  in  behalf  of  the 
State,  to  enter  a  nolk  prosequij  unless  by  consent  of  the 
court;  and  where  it  shall  so  happen,  that  a  nolle  prosequi 
shall  be  entered,  it  shall  be  the  duty  of  the  court  to  give 
judgment  for  costs. 

Sec.  6.  Where  any  person  may  be  recognized  by  any 
one  justice  of  the  peace,  or  by  any  of  the  judges  of  the 
State,  to  appear  to  answer  any  criminal  charge  in  any  of 
the  courts  of  this  State,  and  should  be  discharged  before 
any  bill  of  indictment  should  be  preferred  to,  or  pre- 
sentment made  by,  the  grand  jury,  or  returned  not  a  true 
bill,  it  shall  be  the  duty  of  the  courts  to  give  judgment 
for  the  costs,  which  shall  be  paid  by  the  county  trustee. 
Hay.  and  Cobb's,  52,  53,  54. 

It  will  be  perceived,  that  in  no  case  were  costs  to  be 
paid  out  of  the  State  treasury,  except  on  chimges  of  venue, 
in  cases  above  the  grade  of  petit  larceny,  (see  act  of 
1820,  ch.  16,)  until  the  passage  of  the  act  of  1827. 

The  act  of  1827,  ch.  36,  materially  alters  the  law  in 
relation  to  the  payment  and  taxation  of  costs. 

Section  1st  of  said  act,  provides  for  payment  of  costs 
out  of  the  public  treasury,  in  cases  above  the  grade  of 
petit  larceny,  originating  in  the  circuit  courts,  and  is  in 
these  words:  ^4n  all  criminal  cases  above  the  grade  of 
petit  larceny,  originating  in  the  circuit  courts  where  the 
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defendant  nu^  be  acquitted,  and  in  all  cases  where  the    Jaoesor, 
defendant  maj  be  convicted  and  shall  proye   insolvent  ^^^^^J^^^' 
and  unable  to  pay  costs,  the  same  shall  be  paid  out  of      state 
the  treasury  of  the  State. 

Sec.  2.  In  all  criminal  cases  originating  in  the  county 
court  of  the  grade   of  petit  larceny  and  under,  where 
the  defendant  shall  be  found  guilty  and  is  insolvent,  and 
unable  to  pay  costs,  the  same  shall  be  paid  out  of  the 
treasury  of  the  county  where  the  prosecution  originated." 
Sec.  3.  In  all  criminal  prosecutions  in  the  county  court, 
it  shall  be  discretionary  with  the  court  which  may  try  the 
cause,  where  the  defendant  may  be  acquitted,  whether  to 
chaise  the  county  with  the  payment  of  the  costs  or  not; 
and  it  shall  also  be  discretionary  as  to  what  part."     Hay. 
and  Cobbs,  54.     Act  of  1827,  ch.  48,  sec.  1,  leaves  it 
discretionary  with  the  county  and  circuit  courts  where  the 
defendant  is  found  guilty  and  insolvent,  whether  to  allon^ 
them  or  not.     Hay.  and  Cobbs,   55.     The  act  of  1829, 
ch.  100,  sec.  1,  repeals  all  law  allowing  costs  where  the 
defendant  is  acquitted  under  the  grade  of  petit  larceny, 
whether  originating  either  in  the  county  or  circuit  courts, 
except  as  to  jailer's  fees,  witnesses  in  behalf  of  the  pros- 
ecution, and  sheriff's  fees  for  summoning  the  State's  wit- 
nesses; and  these  sums  to  be  left  to  the  discretion  of  the 
courts.     Hay.  and  Cobbs,  53. 

The  6th  section  of  the  act  of  1827,  ch.  36,  authorizes 
the  payment  of  the  costs  when  a  copy  of  the  record  in 
the  cause  is  filed  with  the  treasurer,  duly  certified  by  the 
clerk,  accompanied  by  a  certificate  of  the  solicitor  or 
presiding  judge,  setting  forth  that  the  costs  are  correctly 
taxed  by  the  clerks.     Hay.  and  Cobbs,  55. 

The  act  of- 1832,  ch.  6,  sec.  1,  does  not  alter  the  law 
in  relation  to  the  taxation  of  the  costs,  but  leaves  them  as 
IMX>vided  for  by  the  act  of  1827.  It  only  alters  the  manner 
of  certifying  and  drawmg  the  jailer's  fees  firom  the  treas* 
nry.  Page  15  of  Public  Acts. 
From  the  forgoing  statutes,  it  would  seem  doubtful 
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Jaouom,  whether  the  jailer  is  entitled  to  draw  his  eMOwtftoiOL 
sjr^!!3^^^' either  the  county  or  State  treasury;  it  may  be  that  the 
Stete  county  court  have  a  discretionary  power,  if  they  choose 
to  make  the  allowance;  but  it  appears  clear  that  the  cir- 
cuit coiurt  erred  when  it  ordered  it  to  be  paid  out  of  the 
State  treasury;  for  by  the  act  of  1827,  costs  are  only  drawn 
from  that  source  when  the  prosecution  originates  in  the 
circuit  court. 

Catbon,  Ch.  J.  delivered  the  opinion  of  the  court. 

The  defendants  confined  in  jail,  were  prosecuted  for 
crimes  above  the  grade  of  petit  larceny,  and  by  au- 
thority of  the  jurisdiction  exercised  by  the  circuit  court, 
and  for  which  prosecution  the  State  is  bound  to  pay  the 
costs  out  of  the  public  treasury.  In  a  case  like  the 
present,  previous  to  the  act  of  1827,  chapter  36,  the 
claim  would  have  been  subject  to  payment  by  the  coun^ 
trustee.  This  is  expressly  provided  by  the  act  of  1799, 
chapter  27.  The  act  of  1827,  changed  the  mode  of 
payment,  and  in  prosecutions  for  crimes  above  the  grade 
of  petit  larceny,  ordered  the  costs  to  be  paid  by  the 
treasurer. 

The  order  of  the  circuit  court  will  be  affirmed,  and 
this  claim  certified  to  the  treaswer  for  payment. 

Judgment  affirmed. 
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Brown,  Jldministratar  &c.  m.  Wrioht.  r^{^^*~,!Ju 

'  ^  February  183S. 

PreTioos  to  the  panage  of  the  act  of  1831,  ch.  24,  administration  of  Browa 
the  goods  in  this  State,  of  a  resident  citizen  of  another  State,  coald  be  ▼ 

granted  by  the  coort  of  pleas  and  qnarter  sessions  of  the  county  where  Wright. 
the  goods  were  at  the  death  of  the  owner. 

The  act  of  1809,  ch.  121,  does  not  restrain  the  jurisdiction  acquired 
by  the  ccninty  eonita  under  the  act  of  1794,  ch.  23,  sec.  1,  over  inte*-    * 
tatm*  estates. 

A  bUl  of  sale,  absolute  on  its  face,  may  be  converted  into  a  mortgage 
by  parol,  or  by  a  sabseqnently  exeented  bond  in  the  natnre  of  a  de 

MTbenever  the  relation  of  tmstee  and  cestui  que  trust  exists,  a  comt 
of  eqaity  will  entertain  jorisdiction. 

The  contents  of  a  record  cannot  be  proved  by  parol;  the  record  itself 
as  the  only  legal  evidence  of  the  fitcts  contained  in  it 

The  original  bill  in  this  cause  was  filed  hy  Henry  Small| 
administrator  of  John  Pearsall,  deceased,  against  Thorn* 
as  H.  Wright,  the  appellant,  in  the  circuit  court  of  Tip- 
ton county,  and  alleges,  that  John  Pearsall,  in  his  life 
time,  about  the  year  1821  or  1822,  then  a  citizen  of  the 
State  of  North  Carolina,  purchased  of  the  State  Bank 
of  North  Carolina,  at  Newbem,  a  tract  of  land  in  said 
State;  that  he  executed  his  notes  for  the  purchase 
money,  with  said  Thomas  H.  Wright,  his  security;  that 
said  Pearsall,  in  order  to  secure  and  saye  harmless 
said  Wright,  from  all  damage  on  account  of  said  securi- 
tyship,  executed  to  said  Wright  a  bill  of  sale  for  six  ne- 
gro slaves,  all  particularly  named  in  the  bill  of  sale, 
which  bill  of  sale  was  absolute  and  unconditional  in  its 
terms;  that  at  the  time  the  bill  of  sale  was  executed,  the 
said  Wright  executed  his  bond  for  the  simi  of  $3,200, 
the  condition  of  which  bcHid  recited,  the  conveyance  of 
the  six  slaves  mentioned  in  the  bill  of  sale,  to  secure  and 
mdemnify  said  Wright  for  said  securityship;  that  the 
said  Wright  was  to  have  said  six  negro  slaves  absolutely, 
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Jackson,    if  he  paid  as  much  of  said  debt  to  the  Bank  as  the  ne- 

February  1833.  ^  _  _     ,  ^  .  i 

s^^^-v^-^^  groes  were  worth,  or  a  part  of  the  negroes  at  a  fair  valu- 
BrowD      ation,  in  proportion  to  the  amount   of  said  debt  by  him 
Wright,      paid,  or  if  Wright  was  released    entirely  from  the  pay- 
ment of  the  debt  or  any  part  of  it,  then  he  was  to  recon- 
vey  said  six  negroes  and  their  increase,  to  said  Pearsall; 
that  if  Wright  did  so  convey,  when  released^  then  the 
obligation  to  be  void  and  null,  otherwise  to  remain  in 
full   force   and  virtue.     The  bill  further   alleges,  that 
Pearsall,  in  his  life  time,  continued  in  the  possession  of 
the  negroes;  that  he  brought  them  with  other  negroes  to 
Tipton  county  in  the  State  of  Tennessee,  where  be  was 
about  to  settle,  but  whilst  on  his  way  back  to  North  Car- 
olina for  his  family,   said  Pearsall  died;  that  the  com- 
plainant was   a   creditor  of  said  Pearsall,  and  took  out 
letters  of  administration  upon  his  estate  in  Tipton  coun- 
ty, Tennessee;  that  after  he  had  taken  upon  himself  the 
administration  of  said  Pearsall's  effects,  the  defendant 
Wright  took  into  his  possession  the  said  six  negroes,  and 
refused  to  deliver  them  to  said  complainant,  after  having 
promised  to  do  so.     The  bill  further  alleges,  that  the 
said  Pearsall,  in  his  life  time,  or  his  personal  representa- 
tives in  the  State  of  North  Carolina,  fully  paid  the  whole 
of  the  purchase  money  for   said  tract  of  land,   to  said 
Bank,    and  thereby  released  and  saved  harmless  the  said 
Wright,  from  said  securityship ;  that  the  said  Wright  did 
not  pay  said  debt  or  any  part  of  it,  and  that  he  was  not 
bound  for  the  same  or  any  part  of  it,  but  was  wholly 
freed  and  released  from  all  responsibility  for  said  pur- 
chase money,  that  Wright  has  sold  some  of  the  negroes 
as  his  own;   that  he   is    in  embarrassed  circumstances, 
and  likely  to  remove  the  negroes   yet  remaining  in  his 
possession,  or  sell  the  same,  and  that  said  negroes  are 
worth  from  1,800,  to  $2,000.     The  bill  prays  that  the 
said  Wright  be  decreed  to  give  the  possession  of  said 
slaves  to  the  complainant,   upon  the  hearing  of  this 
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case,  and  that  he  give  bond  and  security  to  have  them    Jackso^ 

forthcoming  to  abide  the  event  of  the  cause,  that  the  bill  ^J^^^J^"^^' 

of  sale  may  be  decreed  to  be  cancelled,  that  Wright  be       Brown 

decreed  to  pay  a  reasonable  hire  for  the  negroes  in  his      Wrighu 

possession,  and  that  he  pay  full  value  for  the  negroes  he 

has  sold,  and  prays  for  an  injunction  and  general  relief 

to  suit  the  case.     The  defendant  Wright  demurred  to 

apart  of  the  complainant's  bill:  setting  out  for  cause  of 

demurrer,  that  the  court  had  no  jurisdiction  of  the  cause, 

because  the  bill  shows  that  the  bill  of  ^ale  from  Pearsall 

to  himself  for  the  six  negroes  mentioned  in  the  bill  of 

complainant,  is  absolute  and  unconditional;  because  the 

said  bond  in  the  said  bill  of  complaint  mentioned,  is  a 

penal  bond,  and  if  the  complainant  has  sustained  injury 

by  a  breach  of  its  condition,  his  remedy  is  in  a  court  of 

law,  and  a   court  of  equity  has    no  jurisdiction  of  the 

matter;  and  because  the  bill  does  not  state  a  promise  in 

writing  to  re-deliver  the  said  negroes  to  the  complainant. 

The  answer  to  the  remaining  part  of  the  bill  admits  the 

taking  the  negroes  into  possession,  and  insists  they  were 

the  property  of  the  defendant.     The  answer  admits  that 

the  defendant  has  disposed  of  part  of  the  negroes  in  the 

bill  of  sale  mentioned,  to  wit,  Sam,  Eliza,  Clarinda  and 

her  child,  for  about  the  smn  of  $986.     Denies  the  charge 

of  insolvency  in  the  bill,  and  says  he  is  the  owner  of  a  lease 

worth  $1000,  the  undisputed  owner  of  21  negro  slaves, 

and  about  250  head  of  stock;  admits  that  the  terms  of 

the  bill  of  sale  are  correctly  set  out  in  the  bill,  and  prays 

to  be  dismissed  and  the  injunction  dissolved. 

At  a  subsequent  day  of  the  court  when  the  demurrer 
was  argued,  it  was  overruled  by  the  court,  and  the  defen- 
dant ordered  to  answer  over;  upon  which  the  defendant 
filed  bis  further  answer,  in  which  the  defendant  admits 
that  the  complainant's  decedent,  Pearsall,  ip  the  year 
1822  or  1823,  contracted  with  and  purchased  of  the 
State  Bank  of  North  CaroUna,  at  Newborn,  the  tract  of 
land  mentioned  in  the  bill  of  compliiint;  that  be  executed 
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Jackson,    his  notes  for  the   purchase  money,  which  was  about 
s^^^^)2^  '  $13,000,  with  the  defendant  as  security  for  the  true  and 
Brown      faithful  payment  of  the  purchase  money;  that  said  Pear- 
Wrlfbt.      sail,  b  order  to  secure  and  save  harmless  the  said  defen- 
dant, did  execute  to  the  defendant  an  absolute  bill  of  sale 
for  six  negroes,  being  the  same  mentioned  in  the  bill  of 
complaint;  and  that  he,  the  defendant,  at  the  same   time 
did  execute  to  said  Pearsall,  his  penal  bond,  in  the  sum 
of  thirty-two  hundred  dollars,  conditioned  as  stated  in  the 

^^  bill  of  complaint. «  The  answer  admits  that  the  said  six 

negroes  continued  in  the  possession  of  the  said  Pearsall, 
during  his  life,  and  that  Pearsall  brought  them  with 
others  to  Tennessee,  where  he  was  about  to  settle, 
and  that  on  his  way  back  to  Korth  Carolina  for  his 
family,  he  died;  that  the  complainant  Henry  Small, 
became  administrator  of  his  estate  in  this  country;  al- 
leges ignorance  whether  the  complainant  was  a  creditor 
of  Pearsall,  and  had  any  right  to  administer;  that  all 
the  negroes  belonging  to  said  Pearsall,  came  into  the 
possession  of  defendant,  his  brother-in-law,  after  his 
death,  among  them  the  six  negroes  conveyed  by  the 
bill  of  sale;  that  he  delivered  up  all  the  negroes  upon  the 
application  of  complainant,  the  administrator,  except  the 
six  conveyed  to  him  by  the  bill  of  sale;  that  he  had  kept 
said  negroes  in  order  to  indemnify  himself  for  losses  he 
had  sustained  in  consequence  of  said  securityship,  and 
which  Pearsall  had  promised  to  pay,  and  also,  for 
divers  other  siims  of  money  which  were  justly  due  the 
defendant  from  said  Pearsall;  that  reposing  confidence 
in  said  Pearsall,  and  that  he  would  pay  said  losses  and 
other  moneys,  he  did  not  trouble  himself  about  the  pos- 
session of  said  six  negroes,  as  the  defendant  at  that  time 
had  no  land  to  cultivate,  and  believed  he  had  ttie  right  to 
take  them  away  at  any  time  whenever  he  chose;  that 
after  tlie  death  of  said  Pearsall,  complainant  requested 
him  to  deliver  up  the  negroes  mentioned,  which  he  re- 
fused to  do  until  it  was  satisfactorily  shown  that  be  was 
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entirely  released  from  any  liability,  by  means  of  said  se-  Jackson, 
curityship  and  made  safe  for  the  losses  he  had  already  ,1^^?^^' 
sustained  upon  that  account,  and  be  paid  the  several  Brown 
sums  of  money  due  him  from  said  Pearsall  independent  Wright, 
of  said  securityship.  The  answer  denies  that  Pearsall 
in  his  life  time  or  his  personal  representatives  since  his 
death,  have  faithfully  paid  the  whole  of  the  purchase 
money  of  the  said  tract  of  land  to  the  State  Bank  of 
North  Carolina,  and  saved  the  defendant  harmless,  and 
alleges  that  the  defendant  has  not  been  released  from 
responsibility  for  said  purchase  money,  but  as  far  as  he 
knows,  is  still  bound  for  the  same.  The  answer  states, 
that  in  the  year  1827,  the  defendant  was  owner  of  a  val- 
uable tract  of  land  in  North  Carolina,  consisting  of  913 
acres,  300  acres  of  which  he  had  sometime  before  that 
bought  of  said  Pearsall  and  had  actually  paid  him  $1000 
for  the  same,  which  was  a  fair  price,  and  the  balance  of 
the  land  was  worth  about  $2500;  that  Van  Allen,  the 
agent  of  the  Bank,  obtained  a  judgment  against  the  de- 
fendant and  said  Pearsall,  on  said  note  or  notes  for  the 
purchase  money  of  said  land  by  Pearsall,  in  favor  of  the 
Bank  for  the  sum  of  j^l4,000,  and  that  Pearsall,  not  being 
willing  to  have  his  property  sold,  and  expecting  execution 
to  issue  upon  said  judgment,  removed  his  property  to  the 
Western  District  of  Tennessee;  that  the  defendant  in  con- 
sequence of  the  said  judgment  incumbering  his  said  land, 
was  forced  to  sell  the  300  acres  for  $300,  and  the  bal- 
ance he  was  forced  to  sell  for  $1000,  making  a  loss  of 
$2,100;  that  the  defendant  had  five  slaves  employed 
about  naval  stores  and  making  turpentine,  then  a  profitable 
business;  that  boxes  were  all  prepared  for  making  it;  that 
each  hand,  on  an  average,  was  able  to  make  180  barrels 
per  year,  which  was  worth  $2  per  barrel;  that  in  conse- 
quence of  said  judgment  being  pressed  upon  him,  he  was 
forced  to  stop  said  business  entirely,  which  occasioned  a 
loss  of  about  $600,  all  of  which  losses  arose  from, 
tod  were  the  consequences  of  said  securityship.     Thai 
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Jackson,  the  defendant  and  Pearsall  were  appointed  the  joint  ad- 
vl^Ii^!?-^^ '  ministrators  of  PearsaD's  father,  in  North  Carolina,  in 
Brown  1826;  that  the  said  Pearsall,  and  the  wife  of  the  defen- 
Wrifht.  dant,  were  the  inheritors  of  the  same;  that  after  the  debts 
were  paid,  and  upon  a  settlement  between  them,  in  1827, 
it  appeared  that  the  defendant  had  paid  $330  of  his  own 
money,  on  account  of  said  estate,  more  than  Pearsall, 
which  he  was  entitled  to  have  repaid  him,  that  being  the 
amount  said  Pearsall  was  bound  to  pay  over  and  above 
what  he  did,  which,  together  with  said  losses,  said  Pear* 
sail  had  promised  to  pay  the  defendant.  That  John 
James,  the  brother  of  Pearsall's  wife,  took  out  letters  of 
administration  upon  his  e^ate  in  North  Carolma:  that  the 
defendant  has  been,  and  is  anxious  to  make  a  settlement 
with  the  administrator  in  North  Carolina,  or  with  the 
complainant,  if  he  could  do  so  lawfully,  after  an  admin* 
istrator  had  been  appointed  in  North  Carolina,  if  they 
would  indemnify  him  for  his  losses,  and  pay  him  the 
moneys  due  him,  which,  with  lawful  interest,  amounted 
to  much  more  than  the  value  of  the  said  six  negroes  and 
their  hire;  that  the  negroes  and  their  hire  were  not 
worth  more  than  $1,600;  denies  all  fraud  and  combina- 
tion, and  prays  to  be  allowed  his  reasonable  losses,  and 
die  said  sum  of  $330,  and  that  the  injunction  be  dis- 
solved. To  wliich  answer,  a  replication  was  filed  by  the 
complainant,  and  the  suit  continued  until  June  term,  1832, 
when  a  bill  of  revivor  was  filed,  setting  forth  the  facts  in 
the  original  bill,  and  that  Henry  Small  had  died;  that 
John  T.  Brown  had  been  appointed  the  administrator  of 
Henry  Small,  by  the  court  of  pleas  and  quarter  sessions 
for  Tipton  county,  and  the  same  court  appointed  him  ad- 
ministrator de  bonis  non^  of  the  said  John  Pearsall,  de- 
ceased, and  prays  the  suit  to  be  revived  in  his  name,  and 
that  the  same  proceedings  be  had  in  the  cause,  as  if  the 
said  Small  had  not  died.  To  this  bill  the  defendant 
Wright  answered,  relying  on  his  former  answer,  and 
denying  that  the  court  of  pleas   and  quarter  sessions 
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of  Tipton  county,  had  any  authority  or  jurisdiction  to    Jacs8oii» 
grant  said  letters  of  administration,  and  prayed  to  be  dis-  v^^^v^^^  ' 
missed.     The  complainant  proved  by  the  cashier  of  the       Brown 
State  Bank  of  North  Carolina,  at  Newbern,  that  John  Pear-       Wright, 
sail  was  indebted  to  said  Bank  in  the  sum  of  fourteen  thou- 
sand eight  hundred  and  forty  dollars,  for  which  the  joint 
note  of  John  and  Edward  Pearsall,  endorsed  by  Thomas 
H.  Wright,  was  given  to  the  Bank;  that  said  note  became 
due  on  the  fourth  day  of  March,  18^4;  that  said  note 
not  being  paid,  the  said  Bank  caused  a  suit  to  be  institu- 
ted against  the  said  John  Pearsall,  Thomas  H.  Wright, 
and   the  representatives  of  £dward  Pearsall,  then  de- 
ceased; that  during  the  pendency  of  the  suit,  said  John 
Pearsall   died,  and  the  suit  was  revived  against  his  per- 
sonal representative  in  North  Carolina;  that  during  the 
time  it   so  remained  undecided,    a  negotiation  was  en-  i 

tered  into  between  the  representatives  of  the  said  John 
Pearsall  and  the  said  Bank,  which  resulted  in  a  com- 
promise of  the  claim,  upon  the  representative  of  Pearsall 
paying  a  sum  of  money  and  some  notes  in  satisfaction 
of  the  debt;  and  all  the  parties  to  said  note  were  re- 
leased and  discharged  from  all  liability  upon  said  note, 
and  among  them  the  said  Wright;  that  the  said  Bank  had 
no  claim  against  said  Wright  on  account  of  being  the 
security  or  indorser  upon  said  note;  that  the  suit  was 
commenced  sometime  in  the  year  1827.  The  defendant 
proved  that  in  1827,  he  became  the  surety  of  Pearsall, 
in  a  note  for  eight  or  nine  hundred  dollars;  that  Wright 
had  purchased  a  negro  from  Pearsall  for  425,  or  $450, 
which  amount  Wright  agreed  to  pay  upon  said  note,  for  >• 

Pearsall,  and  the  balance  of  the  note  Pearsall  was  to 
pay;  after  the  note  became  due,  a  suit  was  instituted 
upon  it  against  Wright  and  the  other  endorsers,  upon 
which  a  judgment  was  had  for  upwards  of  nine  hundred 
dollars,  with  the  costs;  that  Wright's  property  was  lev- 
ied upon  under  this  judgment,  and  sold  to  satisfy  this 
judgment   at  a  great  sacrifice;  that  of  the  property  sold. 
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Jaokbon,    was  a  tract   of  land  which   Wright   had   purchased  of 

^lji!i^[^*^'  Pearsall  for  $1000,  which  was  sold  for  $316,  in  part  sat- 

Browo      isfaction  of  said  judgment;  that  in  consequence  of  said 

Wriffht.     judgment,  Wright  did  remove  his  property  to  Tennessee, 

and  thereby  sustained    a  loss  of  $250  in  his  turpentine 

trade,  and  of  $225  in  his  crop;  that  Pearsall  afterwards 

said  that  Wright  should  lose  nothing  upon  account  of  the 

judgment,  nor  sustain  injury  by  reason  of  his  property 

being  sold. 

The  court  below  decreed,  that  said  bill  of  sale  and  bond 
mentioned  in  the  bill  and  apswer,  made  a  pledge  or  mort- 
gage to  secure  Wright  from  liability  upon  his  security  ship, 
and  was  not  an  absolute  sale  of  the  said  six  negroes  in  the 
bill  of  sale  mentioned,  and  that  the  same  were  subject  to 
redemption;  and  decreed,  that  all  title  to  the  said  negroes, 
which  remained  unsold  by  the  defendant,  should  be  di- 
vested out  of  him  and  vested  in  the  complainant;  that  the 
bill  of  sale,  and  all  papers  in  reference  thereto  be  cancell- 
ed, and  the  negroes  remaining  unsold  to  be  delivered  in- 
to complainant's  possession;  and  the  court  further  de- 
creed that  Wright  should  pay  to  the  complainant  the  sum 
of  $1488,  the  amount  of  purchase  money  and  interest, 
for  the  negroes  mentioned  in  said  bill  as  sold  by  the  com- 
plainant; and  that  the  defendant  was  not  entitled  from  the 
proof,  to  any  allowance  for  losses  by  him  sustained  to  be 
charged  upon  said  negroes  by  virtue  of  said  agreement 
between  himself  and  Pearsall.  From  which  decree  the 
said  defendant  prayed  an  appeal  to  this  court. 

W.  jff.  Laving,  for  complainant. 

•tf-  H.    WhUe  and  A.  B.  Bradford,  for  defendant. 

Catron,  Ch.  J.  delivered  the  opinion  of  the  court. 

1.  Could  administration  of  the  goods  of  a  resident 
citizen  of  another  State,  be  granted  in  this,  where  the 
goods  were  at  the  time  of  his  death,  and  previous  to 
the  passage  of  the  act  of  1831,  ch.  24? 
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This  court   is  of  opinion,  that   the  act  of  1794  gave    Jackson, 

1     •      •   J-    *•         *      *u  _^       r     1  J  _^      February  183S. 

general  jurisdicuon  to  the   cocots  of  pleas  and  quarter  •'- 

sessional  as  courts  of  probate.  The  courts  of  ordinary, 
within  whose  jurisdiction  the  goods  were  found,  had  cog- 
nizance to  administer  them  by  the  English  ecclesiastical 
and  conomon  law.  Nor  is  this  altered  by  the  act  of 
1794,  ch.  23,  sec.  1,  save-in  cases  of  persons  residing  in 
this  State.  In  such  cases  the  residence  of  the  deceased 
at  the  time  of  his  death,  gives  jurisdiction.  But  when  a 
resident  of  a.  foreign  kingdom  or  sister  sovereignty  dies, 
leaving  goods  liere,  they  are  of  course  necessarily  sub- 
ject to  be  administered  by  our  courts  of  probate,  not  by 
the  courts  of  France,  England,  or  another  State.  The 
letters  of  administration  granted  abroad,  cannot  operate 
txiraierritorium.  Were  it  not  so,  the  property  of  the  non- 
resident planter  or  merchant  dying,  could  not  be  reached 
by  the  creditor,  or  distributee.  The  real  estate  espe- 
cially, can  only  be  reached  through  the  domestic  admin- 
istrator, after  the  plea  of  fiilly  administered  has  been 
found  in  his  &vor.  Peck  vs.  Wheaton's  heirs,  Martin 
and  Terger:  Oilman  vs.  Tisdale,  1  Yerger's  Rep.  285. 

It  is  next  insisted  the  act  of  1809,  ch.  121,  makes 
an  alteration  of  the  law.  It  is  a  most  remarkable  statute, 
which  gives  jurisdiction  to  every  court  of  ordinary  and 
probate  in  the  Union  over  our  citizeus.  It  cannot  be 
extended  beyond  its  letter,  which  authorizes  the  foreign 
administrator  to  prosecute  suits  in  this  State,  and  cer- 
tainly does  not  repeal  any  of  the  generiJ  powers  con- 
ferred upon  the  county  courts  by  the  act  of  1794. 

Administration  may  or  may  not  be  granted  abroad;  if 
not  granted,  the  jurisdiction  of  our  courts  certainly  would 
not  be  affected  by  reascm  of  the  unexercised  power;  and 
if  granted,  it  is  impossible  to  admit,  consistendy  with 
our  sovereignty,  that  our  courts  could  be  deprived  of 
jurisdiction  by  the  act  of  a  foreign  tribunal,  of  whose 
proceedings    we    could    in   fact  know   nothing,    and  of 

9 


Digitized  by  VjOOQIC 


66  CA8E«    IN    THE    SUPREME    COURT 

Jackson,   which,  in  the  nature  of  things,  we  could  take  no  judicial 

February  1833.        .      '  ®  •* 

notice. 

2.  We  think  this  case  is  one  of  that  character  pecu- 
liarly within  the  jurisdiction  of  a  court  of  equity. 
Wright  held  the  legal  title  to  the  negroes  as  a  naked 
trustee  for  Pearsall's  representatives,  at  the  time  he  took 
possession  of  them. 

3.  The  defendant  in  his  answer,  says  he  had- to  pay  a 
judgment  deht  for  Pearsall,  in  North  Carolina,  which 
was  levied  upon  his  property,  and  collected  hy  sale;  and 
be  claims  to  tack  this  debt  to  the  mortgage.  He 
proves  by  a  witness  the  contents  of  the  record.  The 
record  is  the  best  and  only  evidence  that  can  be  heard, 
even  could  the  debt  be  tacked,  on  which  point  the  court 
give  no  opinion.  We  think  there  is  no  error  in  the  de- 
cree below,  and  order  it  to  be  affirmed. 

Decree  affirmed. 


Read  and  others  vs.  Robb  and  others. 

The  supreme  coort  has  no  jarisdietion  of  an  appeal  taken  from  Um 
deoree  of  a  chancery  oonrt,  mttde  pro  forma  by  eonaent  of  the  parties. 

It  has  jurisdiction  of  appeals  only  in  cases  whree  there  has  been  a  jiidi-> 
oial  action  in  the  coart  below. 

This  was  an  appeal  from  the  decree  of  the  chancery 
court  of  Paris,  entered  by  consent  of  the  parties  pro 
forma^  dismissmg  the  complainant's  bill;  the  agreed 
decree  is  set  forth  in  the  opinion  of  the  court,  and  ren* 
ders  it  unnecessary  to  re-state  it. 

Miller  and  Huntsman^  for  complamants. 

Stoddert  and  J.  S.  Yerger^  for  defendants. 
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Green,  J.  delivered  the  opinion  of  the  court. 

This  court  has  no  jurisdiction  of  this  cause.  The 
record  does  not  show  any  action  of  the  chancery  court 
upon  it.  There  is  no  judgment  or  decree  of  that  court. 
The  entry  is  in  substance  an  agreement  of  the  parties  to 
transfer  the  cause  to  this  court;  or  it  may  be  taken  as  a 
dismission  by  the  complainants  of  their  suit.  It  ex- 
presses the  assent  of  the  court  to  what  the  parties  did, 
but  no  action  of  the  court  in  rendering  the  judgment  or  de- 
cree. It  is  in  tliese  words:  ^^Be  it  remembered,  that  this 
cause  coming  on  to  be  heard  before  the- Honorable  William 
B.  Reese,  one  of  the  chancellors  of  the  State  of  Ten- 
nessee, now  presiding  in  the  district  chancery  court  held 
at  Paris,  upon  the  answers,  replications,  exhibits  and 
depositions,  when  it  appeared  that  the  court  is  not  ad« 
Tised  upon  the  law  arising  on  the  case;  whereupon,  by 
agreement  of  the  parties,  with  the  assent  of  the  court,  a 
decree  pro  format  is  entered  against  the  complainants, 
and  that  said  bill  be  dismissed  at  their  costs;  from  which 
decree  the  complainants  pray  an  appeal,  &c.  Here  we 
are  told  the  court  was  not  advised  of  the  law,  and  conse- 
quently would  not  act,  but  the  parties  agree  that  ihe  bill 
be  dismissed  at  the  complainant's  costs. 

The  record  does  not  speak  in  the  language  of  the 
court,  but  of  the  parties.  The  court  assented  to  what 
they  i^eed  to  do. 

Suppose  this  court  should  proceed  with  the  cause,  and  < 
should  be  of  opinion  that  the  complainant  is  entitled  to  a 
decree,  could  we  say  the  chancery  court  had  acted  erro- 
neously, when  it  had  not  acted  at  all?  Could  we  say  that 
the  decree  should  be  reversed,  when  there  was  ;io  de- 
cree? The  act  of  1819,  ch.  31,  sec.  2,  allows  an  appeal 
from  the  chancery  court  to  this  court;  but  that  is  in  case 
the  party  shall  be  dissatis6ed  with  thejudgment  or  decree  of 
the  chancery  court.     He  may  not  voluntarily  cUsmiss  his 
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Jackbon, 
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Jackbon,    suit,  and  appeal  from  what  he  does  himself.     Such  pro- 
\Ji^^>!<^^'  ceedbgs  cannot  confer  on  this  court  jurisdiction. 
Rend  Appeal  dismissed. 

Long. 


Read  vs.  Long  and  others. 

A  power  of  attomojr  from  L.  to  R.  amongpt  other  Mipolatiooe  not  ne* 
ce«ary  to  be  noticed,  was  as  follows:  **I  do  ordain,  antborize,  nominate 
and  appoint  James  Read»  my  tme  and  lawfol  attorney,  for  me  and  in 
my  name,  to  act  and  procure  for  his  own  use  whatever  lands  I  may  be 
entitled  to  for  my  services  three  years  in  the  continental  service,  &c.'* 
And  ^'that  the  said  James  Read  now  have  by  these  presents- IhU  power, 
and  irrevocable-  aodwrity ,  as  fally  and  amply  a»  if  I  were^pcrsonally 
present  myself,,  to  procure  and  get  for  himself,  all  such  lands  as  I  may 
be  entitled  to  by  law,  &c."  Held:  that  this  was  a  transfer  to  R.  of 
all  the  right  and  interest  of  L.  to  the  land  warrants  authorized  to  isBoe 
wider  the  acts  appropriating  lands  lor  the  benefit  of  rovolntionary  soldien. 

If  an  agreement  be  executed,  and  not  executory,  a  court  of  equity 
will  lend  its  aid  to  enforce  it,  thoogh  voluntary  and  without  consjderatioD. 

If  a  claim  rests  in  covenant,  or  is  executory,  a  court  of  equity  will  not 
enforce  it  unless  a  valuable  or  meritorious  consideration  be  proved. 

The  compensation  for  services  of  a  locator  in  locating  land,  will  be 
charged  on  the  land. 

When  a  party  comes  into  equity  for  relief,  he  will  be  compelled  to  do 
equity  to  others. 

On  the  1 9th  day  of  July,  18^8,  James  Read,  the 
complainant  in  the  court  below,  and  appellee  in  this 
court,  filed  his  bill  in  the  court  of  chancery  at  Jackson, 
against  the  heirs  of  John  Long,  sen.  deceased.  The 
bill  states  that  sometime  previous  to  the  year  1804,  John 
Long  sen.  the  ancestor  of  the  defendants,  was  indebted 
to  the  complainant,  and  that  it  was  agreed  afterwards, 
upon  settlement,  to  let  the  complainant  have  for  what 
was  due  him,  the  said  John  Long,  sen.*s  claim  upon  the 
State  of  North  Carolina  for  boun^  lands,  due  in  con- 
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sideration  of  the  miHtary  services  of  the  said  John  Long,  v^^"*\^ 
sen.  no  application  having  been  before  that  time  made  by  v^^-v^^' 
the  said  John  Long,  sen.  or  by  any  one  for  him,  for  a  R«^ 
warrant;  that  in  order  to  enable  the  plaintiff  to  get  the  Long, 
benefit  of  his  purchase,  he  and  the  said  John  Long,  sen. 
fell  upon  the  expedient  of  the  latter's  giving  a  power  of 
attorney  to  "draw  said  warrant  for  himself ;"  which  pow- 
er of  attorney  contains,  among  other  provisions,  the 
following,  to  vrit:  "ordain,  authorize,  nominate  and  ap- 
point, James  Read,  of  the  county  of  Buncombe,  my  true 
and  lawful  attorney,  for  me,  and  in  my  name,  to  act  and 
procure  for  his  own  use  whatever  lands  I  may  be  en- 
titled to  for  my  services  for  three  years  in  the  continen- 
tal service,  &c.'^  And  again,  "that  the  said  James 
Read,  now  have  by  these  presents  full  power  and  irre- 
vocable authority,  as  fully  and  amply  as  if  I  were  per- 
sonally present  myself,  to  procure  and  get  for  himself  all 
such  lands  as  I  may  be  entitled  to  by  law,  for  my  services 
as  above  mentioned."  Which  power  of  attorney  is 
attested  by  two  witnesses,  one  of  whom  is  still  alive,  and 
has  made  proof  in  this  cause  of  the  execution  of  said 
power  of.  attorney.  The  other  subscribing  witnes?  is 
dead,  but  ample  proof  is  made  of  his  hand  writing. 
Upon  the  back  of  said  power  of  attorney,  there  is  a  cer- 
tificate of  the  acknowledgment  of  its  execution  by  the 
said  John  Long,  sen.  on  oath,  subscribed  by  him  before 
two  justices  of  the  peace  in  North  Carolina;  and  said 
two  justices  of  the  peace  are  certified  by  the  clerk  of 
the  county  court  of  that  county,  to  have  been  in  commis- 
sion as  such,  at  the  date  of  said  certificate,  and  the  presi- 
ding iJiagistrate  certifies  to  the  official  character  of  the  clerk. 
The  hand  writing  of  said  two  justices  of  the  peace,  as 
subscribed  to  said  certificate  of  acknowledgment  before 
them,  is  also  proved.  It  appears  from  the  proof  in  the 
cause,  that  between  the  date  of  said  power  of  attorney, 
and  the  year  1809,  tlie  complainant  made  attempts,  but 
ineffectually,  to  obtain  from  the  secretary's  office  of  North 
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u^^*®"'    Carolina,  the  warrant  due  for  the  serrices  of  the  said 
N^^-v"^^' John  Long,  sen.  and  about  the  latter  end  of  that  time, 
Head       removed  from  North  Carolina  to  the  western  country, 
Long.       bringing  said  power  of  attorney  with  him.     The  proof 
in  the  cause  shows  that  after  tlie  execution  of  said  power 
of  attorney,  the  complainant  was  advised  that  it  was  ne* 
cessary,  in  order  to  give  him  a  perfect  right  to  said  warrant,  * 
free  from  the  control  of  the  said  John  Long,  sen.  that 
the  word  "irrevocable,"  should  be  inserted  in  it,  and  it 
was  so  inserted  by  the  consent  of  the  said  John  Long, 
sen.  and  acknowledged  by  him,  with  the  alteration  made. 
One  of  the  defendants,  Mrs.  Dillingham,  who  is  an  heir 
of  the  said  John  Long,  sen.  in  her  answer,  admits  from 
information   and  belief  the  execution  of  said  power  of 
attorney,    and  that  the  object  of  it  was  as  the  complain* 
ant  states  in  his  bill.     The  other  heirs  of  the  said  John 
Long,  sen.  do  not  admit  the  execution  of  said  power  of 
attorney,  or  if  executed,   that  it  was  intended  for  said 
Read's  benefit,  and  deny  that  it  was  upon  a  valuable 
consideration,  and  put  the  complainant  upon  proof  of  his 
case*     They   do  not,  however,  pretend  to  a  personal 
knowledge  of  the  transaction,  nor  do  they  deny  the  alle- 
gations of  the  bill  upon   the   subject,    otherwise  than  as 
already  stated.     The   power  of  attorney   itself  states, 
"that  for  divers  goods  causes  and  considerations,"  the 
said  John  Long,  sen.  executed  the  same  to  said  James 
Read.     All  the  defendants,  except  Mrs.  DiUingham,  rely 
much  upon  the  fact  that  in  1819,  John  Long,  sen.  made 
a  contract  with  Robert  Henry  and  Robert  H.  Burton  to 
give   them   half  the   land   warrants,   for  procuring   the 
same  to  be  issued,    and  upon  the  additional  fact,  that  in 
1822,  when  said  John  Long,  sen.  died,  he  made  his  will 
by  which  he  acknowledged  the  said  sale  of  one  half  of 
said  warrant  to  the  said  Henry  and  Burton,  and  devised 
the  residue  to  said  John  Long,  jun. 

After  the  cause  was  brought  to  a  hearing,  as  between 
the  coroplunant  and  the  heirs  of  John  Long,  sen*  there 
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having  been  no  other  defendants  to  the  bill,  the  chancellor  Jackbon 
permitted  the  said  Robert  Henry  and  Robert  Burton,  upon  ZJH^^!/^^^ 
their  application,  although  the  same  was  opposed  by  the  R^^^ 
complainant,  to  be  made  defendants,  and  remanded  the  Long. 
cause  to  the  rules  to  be  proceeded  in  for  that  purpose, 
and  afterwards  the  cause  was  brought  to  a  hearing  against 
all  the  defendants,  including  the  original  ones,  and  the 
said  Henry  and  Burton.  The  said  Henry  and  Burton  ad* 
duced  no  proof  whatever,  either  concerning  the  contract 
between  John  Long,  sen.  and  James  Read,  or  of  the 
contract  between  John  Long,  sen.  and  themselves,  or  of 
their  being  purchasers  without  notice  of  tlie  claim  of  the 
complainant.  The  allegations  in  the  bill  and  the  case 
stated  therein,  are  made  out  by  proofs,  showing  the  exe- 
cution of  said  power  of  attorney.  The  warrant  was  is- 
sued on  the  4th  day  of  August,  1820,  in  the  name  of  John 
Long,  sen.  The  entry  was  surveyed  on  the  19th  day  of 
April,  1821,  and  on  the  28th  day  of  August,  1822,  a 
grant  founded  thereon,  was  issued  to  the  heirs  of  John 
Long,  sen.  deceased.  The  chancellor  decreed  the  land 
to  the  complainant,  excepting  the  locator's  part,  being 
tme  fifth.  He  also  decreed  the  whole  costs  against  the 
complainants,  and  one  hundred  dollars  besides,  as  a  charge 
upon  the  land,  to  satisfy  Henry  and  Burton  for  their  aid 
and  assistance  in  procuring  the  warrant  to  issue  to  John 
Long,  sen.  and  for  payment  of  their  expenses  in  pro- 
curing the  warrant  to  be  located  and  entered,  from  which 
the  defendants  appealed  to  this  court. 

r.  Washington  for  the  complainants.  1st.  The  pow- 
er of  attorney,  containing  the  provisions  which  it  does, 
that  is,  authorizing  the  complainant  to  draw  the  warrant 
for  his  "own  use,"  "for  himself,"  according  to  the  va- 
ried phraseology  in  different  parts,  operated  as  an  actual 
assignment,  or  transfer,  by  John  Long,  sen.  of  the  war- 
rant to  the  complainant.  It  is  an  executed  contract,  and 
not  an  executory  one.     After  the  execution  of  the  power 
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Jackson,  of  attorney 9  nothing  rested  in  covenant  or  agreement  be* 
ZJ!^^^"^^  tween  these  parties.  Long  was  not  liable  to  be  sued  for 
Read  not  doing  any  thing  which  he  had  contracted  to  do.  And 
Long.  had  Read  obtained  the  warrant,  in  pursuance  of  the  power 
of  attorney,  he  could  not  have  been  liable  to  the  action 
of  Long,  either  for  the  recovery  of  it,  or  of  its  value, 
because  he  was  expressly  authorized  to  procure  it  for  his 
own  use.  But  if  after  having  procured  it,  Long  had  ob- 
tained possession  of  it  without  his  consent,  and  had  ap- 
propriated it,  he  might  have  brought  his  special  action  on 
the  case  against  Long,  and  have  recovered  damages 
equal  to  the  value  of  the  warrant.  So  also,  after  exe- 
cuting the  power  of  attorney,  if  Read  was  prevented 
from  drawing  the  warrant  "for  his  own  use,"  by  Long*iS 
drawing  it  himself,  the  former  could  maintain  his  action. 
2  Mason,  244. 

This,  therefore,  is  not  a  bill  for  a  specific  perfoimance; 
for  that  can  only  be  when  the  contract  is  executory.  But 
Long  havmg  possessed  himself  of  the  legal  title  to  the 
land  by  resuming  the  warrant  which  he  had  previously 
conveyed  to  Read,  is  to  be  constituted  a  trustee  for  Read 
of  the  proceeds  of  the  warrant.  This  is  the  true  charac- 
ter of  the  bill. 

The  argument  for  the  defendant  is,  that  this  is  a  bill 
for  a  specific  performance,  that  the  contract  is  a  voluntary 
one,  and  that  a  court  of  equity  will  not  lend  its  aid  to 
the  enforcement  of  such  a  contract.  This  argument  is 
founded  upon  an  assumption  throughout:  that  it  is  not  a 
bill  of  that  description,  has  already  been  shown.  And 
it  is  admitted,  by  the  complainant's  counsel,  that  a  court 
of  equity  will  not  constitute  the  relation  of  trustee  and 
cestui  que  trust  upon  a  voluntary  contract  that  is  merely 
executory,  though  it  is  contended  at  the  same  time,  that 
if  the  contract  be  an  executed  one,  although  voluntary, 
a  court  of  equity  will  give  it  effect,  equally  as  if  it  had 
been  foimded  upon  a  consideration     6  Vesey,  662,  El- 
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lisonvs.  EUison:  1  Vesey,  54:  1  Johnson's  Ch,  Rep.    Jack»<>^ 
337,  256:  3  P.  Wms.  222.  ^^:;:^^' 

But  the  contract,  in  addition  to  its  being  an  executed  ^^^ 
one,  actually  conveying  the  land  warrant,  is  denied  to  be  Long. 
a  Yoluntary  one.  What  is  the  proof  upon  that  subject? 
upon  which  party  does  the  burthen  of  making  that  proof, 
rest?  It  is  alleged  by  the  defendant  to  be  a  voluntary 
Cimtract,  as  matter  in  avoidance.  The  truth  of  that  alle- 
gation, as  well  as  every  other  contained  in  the  answer,  is 
denied  by  the  replication.  Now  is  it  not  incumbent  <mi 
the  defendants  to  establish  by  proof,  their  matter  in  avoid- 
ance? And  when  the  truth  of  that  matter  is  denied  by 
the  plaintiff  in  the  pleadings,  is  he  still  bound  to  prove  it 
not  true,  or  submit  to  the  alternative  of  having  it  taken 
as  true?  Certainly  not.  And  yet  precisely  such  premi- 
ses do  the  defendants  assume. 

The  defendants  rely  for  proof  of  its  being  a  voluntary 
contract  upon  the  fact  of  the  contract  between  Burton 
and  Henry,  of  the  one  part,  and  John  Long,  sen.  of  the 
other  part,  made  in  1819,  by  which  he  agreed  to  give 
them  half  the  warrant  for  obtaining  it;  and  upon  the  fur- 
ther fact,  that  by  his  will,  he  recognized  that  contract. 
Suppose  John  Long,  sen.  were  alive  and  now  before 
the  court,  instead  of  his  heirs.  What  kind  of  an  argu- 
ment would  that  be  in  his  mouth?  That  he  had  done 
an  act  in  violation  of  his  contract  for  the  sake  of  gain  to 
himself,  intended  and  calculated  to  defeat  its  effect  in 
behalf  of  the  other  party.  That  he  had  gained  an  un- 
conscientious advantage  at  law,  by  doing  an  act  in  fraud 
of  his  own  assignment;  and  that  he  not  only  ought  not  to 
be  stripped  of  it,  but  that  the  act  itself  ought  to  be  con- 
strued into  evidence,  by  which  to  sustain  it!  Such  would 
be  the  absurdity  of  tibe  ancestor's  insisting  upon  this 
ground,  and  his  heirs  stand  in  eqnali  jure  with  him.  In 
regard  to  a  chattel  interest,  an  agreement  under  seal,  im« 
ports  a  consideration  at  law.  And  a  voluntary  bond  or 
deed  of  chattel  interest,  will  be  supported  in  equityi 

10 
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Jacksok,    without  consideration.     1st  Johnson's  Ch.   Rep.  336. 

February  1833.  ...  .  ,  ,  i        ^  . 

v-^^s/^^fc^  A  land  warrant  is  a  chattel  jreal.  Even  in  cases  not  ap- 
RMd  pertaming  to  chattels,  the  effect  of  a  seal  is  not  to  be  en- 
Ung.  tirely  disregarded  in  equity.  The  only  difference  be- 
.tween  their  operation  in  equity  and  at  law,  is,  that  at  law, 
they  conclusively  establish  a  consideration  and  cannot 
be  averred  against;  but  in  equity,  the  want  of  a  consid- 
eration may  be  shown,  notwithstanding  the  seal,  but  until 
shown  by  the  party  undertaking  to  do  it,  the  seal  is  still 
evidence  of  consideration,  and  is  satisfactory  evidence 
of  it,  in  the  absence  of  all  proof  to  the  contrary,  which  is 
the  case  here. 

2d.  This  not  being  a  bill  for  a  specific  performance, 
length  of  time  cannot  be  computed  from  the  date  of  the 
power  of  attorney,  and  urged  against  the  plaintiff's  right  to 
a  decree.  The  bill,  as  has  been  shown  in  the  preceding 
position,  is  founded  upon  the  act  of  Long,  whereby  he 
appropriated  to  himself,  what  he  had  before  actually 
assigned  to  Read,  and  therefore,  there  was  no  necessity 
for  a  bill,  nor  would  a  bill  have  lain,  previous  to  this  time. 
The  grant  for  the  land  issued  within  less  than  six  years 
bisfore  the  filing^  of  the- bill. 

3d.  No  presumption  of  abandonment  can  be  entertained 
against  Read.  As  it  was  an  executed  contract.  Read 
had  nothing  more  to  expect  of  Long,  and  consequently, 
Long  cannot  ui^e  that  presumption  in  his  own  favor,  and 
the  State  of  North  CaroUna,  from  whom  the  warrant  was 
to  come,  does  not.  Long  lay  by,  acquiescing  in  the  as- 
signment made  by  the  power  of  attorney,  from  1806, 
the  date  of  that  instrument,  till  1820,  when  the  warrant 
issued,  without  making  the  least  movement  towards  the  , 
assertion  of  a  right,  in  opposition  to  the  assignment.  AH 
the  while,  he  lived  in  North  Carolina,  convenient  to 
where  the  warrant  was  to  be  procured,  and  Read  had 
removed  to  the  western  country  ten  years  previously, 
carrying  the  power  of  attorney  with  him,  and  for  ought 
that  was  known  to  Long  in  1820,  was  dead,  and  might  never 
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apply  under  the  power  of  attorney  to  get  the  benefit  of^JACMOH, 

rr  J      ^  r  ,         -    i  »       »•    February  1833. 

the  assignment  thereby  made  of  the  warrant.     In  this  v^^-v-^^ 
stste  of  things,  Henry  and  Burton,   having  in  view  their       Re«* 
own  advantage,  stimulated  Long  to  assert  for  the  first       Lod^^. 
time,  after  the  execution   of  said    assignment,  a   pre- 
tence of  right  in  opposition  thereto.     These  circum-  i 
stances   appear  to  me  to  warrant  a  much  stronger  pre- 
sumption against  Long,  that  he  considered  the  po^er  of 
attorney  as  an  actual  transfer  of  the  warrant  to  Read, 
than  that  an  abandonment  can  be  inferred  firom  them, 
against  Read. 

4th.  The  strength  of  the  proof  upon  the  subject  of 
the  interlineation  is,  that  the  word  ^^irrevocable,*'  was 
introduced  by  John  Long,  sen.  or  with  his  consent.  But, 
the  supply  of  that  word,  at  any  rate,  did  not  alter  the 
sense,  nor  tend  to  make  the  contract  more  for  the  ad- 
vantage of  Read,  than  it  would  have  been  without  it.  In 
such  a  case,  even  if  the  interlineation  had  been  made  by 
Read  himself,  it  would  not  vitiate  the  contract.  9  Cranch, 
37,  Speake  vs.  U.  States;  Chitty  on  Contracts,  297:  6 
Taunton,  707:  1  Ball  and  Beatty,  426:  2  Starkie  on  Ev- 
idence, 475,  480,  notes. 

6th.  There  is  no  proof  whatever,  not  the  slighest,  that 
Henry  and  Burton  were  purchasers,  without  notice. 

6th.  As  to  the  propriety  of  making  Henry  and  Bur- 
ton parties,  against  the  will  of  Read.  The  bill,  as  ori- 
ginally formed,  sought  no  decree  agiunst  them,  and  a  de-  ' 
cree,  as  between  the  original  parties,  could  have  been 
made  without  affecting  their  rights,  if  any  they  had.  One 
consequence  of  making  them  parties,  has  been  a  decree 
i^ainst  Read,  for  their  cost,  although  it  turned  out  upon 
investigation,  that  they  had  not  the  shadow  of  a  right. 
Suppose,  after  a  decree  for  Read  against  Long's  heirs, 
Henry  and  Burton  being  no  parties,  and  never  having 
made  any  demand  of  Read  for  compensation  for  their 
services,  had  filed  their  bill;  there  can  be  but  little 
doubt,  that  in  that  case,  cost  would  have  been  decreed 
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Jackson,    ag^st  Henry  and  Burton.     That  they  were  made  de- 

Februi^y^.  ^^^^  not  by  the  act  of  Read,  cannot  strengthen 

Read       their  claim  to  costs,  nor  increase  his  liability  for  them, 

Loog.       especially  when  it  turns  out  that  they  were  not  purchasers 

without  notice. 

To  admit  them  defendants,  under  the  circumstances, 
relieves  them  from  the  consequences  of  champerty;  and 
in  some  respects  throws  the  onus  of  proof  upon  Read, 
when  it  should  rest  upon  them. 

7th.  As  to  that  provision  in  the  decree,  which  decrees 
one  hundred  dollars  as  a  charge  upon  the  land,  with  which 
to  satisfy   Henry  and  Burton  for  their  trouble  and  ex- 
pense in  causing  the  warrant  to  be  issued  and  located; 
in  the  first  place,  there  is  no  sufficient  proof  that  these 
services  were  performed  by  them,  and  if  performed,  the 
compensation  was  extravagantly  high.     But,   assuming 
that  these  services  were  rendered,  they  were  not  per- 
formed at  the  request  of  Read,  and  the  law  raises  no 
implied  contract  against  him  to  pay  for  them.     Then  it 
can  only  be  upon  the  grounds  that  Read  holds  the  land  as 
a  trustee,  pro  tantOj  for  Henry  and  Burton,  that  such  a 
charge  upon  the  land  can  be  sustained,  or  that  pecuniary 
compensation  could  be  allowed.     YHiat  is  there  to  raise 
a  trust  between  these  parties?     Nothing  but  the  benefit 
done  to  Read,  the  real  owner  of  the  warrant,  in  causing 
the   same  to  be  located.     But  that  benefit  was  intended 
as  a  fatal  injury,  and  was  an  unauthorized  interference 
with  Read's  property,  which  subjected  him  to  expense 
against  his  will. 

If  the  chancellor  could  decree  a  charge  of  one  hun- 
dred dollars  upon  the  land,  what  is  to  prevent  him  from 
decreeing  a  charge  to  the  extent  of  the  value  of  that  land? 
The  exercise  of  such  a  power  by  the  chancellor,  is  in 
violation  of  the  spirit  and  policy  of  the  statute  of  firauds, 
if  not  of  its  express  letter. 
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P.  M.  Mlkvy  also  for  the  complainant,  argued  at„  Jaoksoh, 

.  ,       ,  ,     ,  !    .  i.    ,         1^  .  .  February  1833. 

consideraUe  length  m  support  of  the  above  positions.  -    - 


Read 

▼ 
Long. 


fF.  Stoddertj  for  the  defendants.  Does  the  seal  af- 
fixed to  the  power,  import  a  consideration  in  equity? 
It  does  at  law,  but  it  does  not  in  equity.  In  1  John.  C. 
R.  329,  all  that  is  said  by  Kent,  is,  diat  '^at  law  a  seal 
imports  a  consideration;''  and  that  inequity  a  deed  will  be 
supported  without  a  consideration.  By  turning  to  the 
case,  and  to  4  John.  C.  R.  500,  his  meaning  will  be 
clearly  understood. 

2d  question.  If  a  seal  does  not  in  equity  import  a  con- 
sideration, do  the  words  ^'divers  good  causes  and  consider- 
ations,"  import  it?  It  will  be  necessary  to  see  the  import  of 
these  terms.  I  contend  they  do  not  import  more  than  a 
good  consideration,  if  they  import  any  thing.  A  good 
consideration  is  merely  voluntary.  2  Blackstone,  297. 
The  rule  in  equity  is,  not  that  a  voluntary  ^reement  will 
not  be  enforced,  but  that  it  will  not  be,  if  not  founded  on 
a  meritorious  consideration,  &c.  It  will  not  be  enforced 
if  to  a  stranger.  Plaintiff  could  not  by  force  of  the  words 
in  the  power,  contend  there  was  more  than  a  good  con* 
sideration  thereby  expressed.  The  facts  in  the  case  dis- 
prove that  there  was  a  meritorious  consideration,  and-^ 
shows  there  was  no  such  connection  between  these  par- 
ties, as  to  constitute  a  meritorious  consideration.  See 
Blackstone  as  to  good  and  valuable  consideration.  The 
case  in  1  Vesey,  54,  says  "wherever  you  come  into  a 
court  of  equity  to  raise  an  interest  by  way  of  trust,  you 
must  have  a  valuable,  or  at  least  meritorious  considera- 
tion; nothing  less  will  do." 

A  declaration  or  bill  setting  out  "for  divers  good  causes 
and  considerations,"  would  not  suffice,  if  necessary  to  set 
out  the  consideration,  as  it  is  at  law  where  a  writing  is  not 
under  seal,  and  inequity,  when  applying  for  specific  per- 
formance. See  the  forms  of  Bills  in  Harrison,  New- 
land,  &c.     The  subject  matter  of  the  consideration  must 
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Jackboit,    be  stated  and  set  out,  that  the  court  may  judge  of  it;  if 

^!,^-v^^^^ '  asked  why  necessary  for  a  consideration  to  be  stated  in  the 

R«»d        bill,  the  answer  is,  it  must  be  valuable  or  meritorious,  and 

Long.      must  be  stated  and  proved  to  be  one  or  thejother.     Good 

considerations  embrace  conveyances  to  children  and  to 

strangers.     This  is  to  a  stranger,  is  not  meritorious,  and 

therefore  cannot  be  enforced. 

The  words  in  the  power  are  the  common  words  used 
in  powers  of  attorney,  (2  Oradin's  Forms,  pages  68  and 
69,)  and  in  fact  are  the  peculiar  words  appropriated  to 
such  instruments,  in  gifts,  for  ^4ove  and  affection,''  but 
not  to  sales,  for  money  or  some  valuable  thing.  The 
words,  divers  good  causes  and  considerations,  grow  out 
of  the  common  notion,  that  some  way  of  expressing  a 
consideration  must  be  used,  and  in  law  mean  nothing. 

Can  a  voluntary  assignment  like  the  present  be  sup- 
ported in  equity?  It  is  a  well  known  rule  that  a  party 
cannot  go  into  chancery  without  consideration.  3  Brown, 
C.  12,  Coleman  vs.  Sorrel:  Jeremy,  445: 1  Vesey,  jr.  54. 
To  protect  an  assignment,  it  must  be  for  consideration  in 
equity.  2  Equity  Cases  85:  1  Vol.  44.  If  the  plain- 
tiff says,  all  he  wishes  is  to  stay  the  hands  of  defendants, 
the  answer  is,  the  authority  did  not  authorize  you  to  get 
the  warrant  in  your  own  name;  without  any  act  of  defen- 
dants you  are  compelled  to  come  into  chancery,  unless 
they  convey  to  you;  and  the  question  is,  as  it  is  only  a 
covenant  for  a  conveyance  and  voluntary,  will  the  court 
compel  a  conveyance  without  consideration.^  See  6  Ve- 
sey, 661:  18  Vesey,  99:  1  Maddox,  jr.  414. 

This  case  is  distinct  from  a  case  where  trustee  under- 
takes and  then  refuses:  a  court  of  equity  will  enforce  an 
execution.     3  P.  Wm.  223. 

A  defective  power  for  valuable  consideration  will  be 
aided;  if  it  be  voluntary,  it  will  not.  1  Mad.  jr.  53:  2 
P.  Wm.  623. 

If  defendants  be  wrong  in  these  positions,  I  Contend  that 
plaintiff  has  not  made  out  a  case  just  and  fair,  and  free 
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from  suspicion.     Jeremy,  442:  3  Atkyns,  386:  SYer-    Jaokmn, 
non,  oo2.  v^^^N^^h^ 

Read 

Green,  J.  delivered  the  opinion  of  the  court.  .^ 

On  the  17th  day  of  June,  1806,  John  Long,  sen.  ex- 
ecuted a  power  of  attorney  to  James  Read,  the  com- 
plainant, by  which,  ^^for  divers  good  causes  and  consid- 
erations," lie  appointed  Read,  his  true  and  lawful  attor- 
ney, and  in  the  name  of  Long,*  to  act  and  procure  for  the 
use  of  Read,  whatever  lands  Long  might  be  entitled  to 
for  three  years'  services  m  the  revolutionary  war.  Read 
made  some  attempts  to  procure  a  warrant,  but  failing  to 
obtain  one,  he  removed  to  the  western  country.  In  1819, 
Long  made  a  contract  with  the  defendants  Henry  and  Bur- 
ton, by  which  they  were  to  procure  the  warrant,  and  were 
to  be  entitled  for  that  service  to  one  half  thereof.  Henry 
and  Burton  procured  the  warrant  to  issue  on  the  4th  of 
August,  1820,  in  the  name  of  Long,  which  was  entered 
m  the  name  of  his  heirs,  (Long  having  died,)  in  Fay- 
ette county,  and  a  grant  for  1097  acres  issued  to  them 
on  the  28th  of  August,  1822. 

The  power  of  attorney  to  Read,  to  procure  for  his 
own  use  whatever  land^  Long  might  be  entitled  to  for 
his  services,  was  clearly  a  transfer  to  Read,  of  all  the 
right  Long  had  to  the  warrant  in  question;  but  it  is  con- 
tended that  Read  has  not  shown  he  gave  any  considera- 
tion for  this  warrant,  and  that  the  transfer  being  voluntary, 
the  court  will  not  enforce  Read's  claim  against  the  heirs 
of  Long.  Proof  as  to  the  consideration  has  been  taken 
on  both  sides;  but  we  are  of  opinion  its  character  is  too 
questionable  to  authorize  any  satisfactory  conclusion.  It  . 
is  not  necessary  however,  in  this  case,  that  a  considera- 
tion should  be  proved.  The  power  of  attorney  contains 
an  absolute  transfer  of  all  Long's  right;  nothing  remained 
by  the  terms  of  the  instrument  for  Long  to  perform.  There 
was  no  agreement  that  he  should  do  any  subsequent  act; 
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Jackbon,  it  is  therefore  not  an  executory,  but  an  executed  agree- 
Februaryw^  ment.  The  warrant  issued  m  the  name  of  Long  does 
Read  not  affect  the  right  of  the  complainant;  but  as  thereby 
LoH?*  the  legal  tide  to  the  land  is  vested  in  the  defendants, 
they  hold  it  in  trust  for  the  complainant,  who  is  the  right- 
ful owner.  For  in  such  a  case,  a  ctHui  que  trusty  though 
a  volunteer  and  the  transfer  without  consideration,  is 
entitled  to  the  aid  of  a  court  of  equity.  The  case  of 
Borm  vs.  Wbthrop,  (1  Jbhn.  Ch.  Rep.  329,)  in  which' 
Chancellor  Kent  recognizes  the  doctrine  laid  down  by 
Lord  Eldon  in  Ellison  vs.  Ellison,  (6  Yes.  662,)  is  in 
point.  The  distinction  there  taken  is  a  sensible  one.  It 
is  this.  ^^If  you  want  the  assistance  of  chancery  to  raise 
an  interest  by  way  of  trust,  on  a  covenant  or  executory 
agreement,  you  must  have  a  valuable,  or  meritorious  con- 
sideration, for  the  court  will  not  constitute  you  cestui  que 
trusty  when  you  are  a  mere  volunteer,  and  the  claim  rests 
in  covenant,  as  a  covenant  to  transfer  stock.  But  if  the 
actual  transfer  be  made,  the  equitable  interest  will  be 
enforced,  for  the  transfer  constitutes  the  relation' between 
trustee  and  cestui  que  trusty  though  voluntary  and  without 
consideration."  ^In  the  case  before  the  court,  the  trans- 
fer was  actually  made,  and  so  soon  as  the  warrant  issued 
in  the  name  of  Long,  the  relation  of  trustee  and 
cestui  que  trusty  was  constituted.  AH  the  complainant 
asks,  is  the  enforcement  of  his  equitable  interest.  That 
the  legal  tide  was  vested  in  Long,  who  made  the  trans- 
fer by  the  issuance  of  the  warrant  in  his  name,  can  make 
DO  difference.  He  must  stand  in  the  same  relation  to  the 
complainant,  that  any  third  person  would  have  occupied, 
had  the  legal  title  been  vested  in  him  for  the  complain- 
ant's benefit. 

We  tjiink,  therefore,  that  the  chancellor  was  correct  in 
decreeing  that  the  tide  to  the  land  be  vested  m  complain- 
ant. 
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The  complabant  objects  to  the  decree  aUowing  one    Jaouon, 
hundred  dollars  to  Burton  and  Henry  for  their  expense*  ^.^ISi^^tJ^^" 
and  trouble,  and  also  objects  that  this  sum  is  made  a      F^rk«r 
charge  on  the  land.     We  think  the  allowance  very  low;      rolur. 
at  any  rate  the  decree  shows  that  the  parties  agreed  on  that 
sum.     They  cannot  now  object  to  it.     It  was  proper 
this  sum  should  be  made  a  charge  on  the  land.     It  is 
due  for  services  rendered  in  relation  to  the  land,  and  it  is 
fit  the  payment  of  it  should  not  be  left  to  contingencies. 
The  complainant  obtains  the  aid  of  the  court  in  enforcing 
his  equity,  and  he  cannot  object  that  it  compeb  him  to 
do  equity  to  others.     Let  the  decree  be  m  all  things  af- 
finned. 

Decree  affirmed. 


Paek£E  rt.  Porter  and  mfe. 

Where  the  eirenit  courts,  (in  an  eqoity  proceedmg)  have  net  jorifdie- 
tkm  of  the  penon  of  a  defendant,  as  where  process  is  exeevted  npon 
him  in  another  comity  the  coart,  npon  motion  will  dismbt  the  biM, 
without  leqniring  a  plea  in  abatement 

The  bill  in  this  case  was  filed  in  the  circuit  court  of 
Carroll  county.  The  subject  matter  of  the  bill  is  unne- 
cessary to  be  set  forth,  as  the  argument  at  the  bar,  and 
the  decision  of  the  court  were  based  upon  the  correct- 
ness of  the  decision  of  the  circuit  court  in  dismissing  the 
bill.  The  bill  alleged  that  the  defendants  resided  in 
Maury  county.  Subpcenas  were  issued  to  that  county, 
and  were  there  executed  upon  the  defendants.  At  the 
return  term  of  the  circuit  court  for  Carroll,  the  defen- 
dants appeared  and  moved  the  court  to  dismiss  the  bill 
for  want  of  jurisdiction  oyer  their  persons.  The  motion 
was  sustained,  and  the  bill  dismissed  for  that  cause. 
From  this  decree^  the  complainant  appealed  to  this  court. 

11 
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Jackson,  /.  MTKemon^  for  complamant.  In  this  case  it  is 
CJrv^-^  clear  t])at  the  circuit  court  of  Carroll  county,  had  juris- 
Vuker  diction  over  the  subject  matter  of  the  bill,  and  as  courts 
Porter,  of  equity  act  in  persanamy  would  hare  jurisdiction  of 
the  persons  of  the  defendants,  if  brought  properly  into 
court,  as  by  process  executed  upon  them  in  the  county. 
But  in  this  case  the  process  was  executed  in  Maury 
county,  and  the  question  presented,  is,  whether  the  ap- 
pearance of  the  defendant  without  pleading  the  matter  in 
abatement,  is  not  a  waiver  of  the  irregularity,  or,  in  other 
words,  whether  a  motion  to  dismiss  can  be  sustained. 
In  the  two  cases  in  Cook's  Rep.  (87  and  339,)  the  mat- 
ter was  pleaded  in  abatement,  and  it  is  confidently  be- 
lieved, that  this  is  the  only  way  known  to  the  law,  by 
which  advantage  can  be  taken  of  the  want  of  local  juris- 
diction in  the  court. 

At  law  the  court  would  not  strike  a  cause  from  the 
docket,  because  of  the  service  of  process  out  of  the  ju- 
risdiction of  the  court.  It  is  a  personal  privilege  and 
must  be  pleaded. 

By  the  act  of  1801,  ch.  6,  sec.  13,  15  and  16,  the 
defendants  are  bound  to  plead,  answer  or  demur  to  the 
bill. 

JIf.  Brmn^  for  the  defendants.  The  circuit  court 
did  right  in  dismissmg  the  bill.  Defendants  resided  in 
Maury  county,  and  the  subpoena  was  there  executed  upon 
them.  Their  place  of  residence  is  stated  in  the  bill. 
The  court  had  no  jurisdiction  over  their  persons. 
Cook's  Rep.  87,  Childress  vs.  Perkins:  same  Book,  339. 

The  statutes  of  1825,  ch.  22,  and  1827,  ch.  42,  gave 
the  chancery  district  courts  jurisdiction  m  such  case,  but 
not  the  circuit  courts. 

Ore£n,  J.  delivered  the  opinion  of  himself,  and  Ca- 
tron, Ch.  J.  The  bill  was  filed  in  the  circuit  court  of 
Carroll  county,  and  states  the  residence  of  the  defendants 
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to  be  in  the  county  of  Maury.    Process  was  served  on 

the  defendants  in  Maury  county.    The  circuit  court  dis-p^f^^^^. 

missed  the  bill  for  want  of  jurisdiction,  on  the  motion  of     -^  ^^  - 

defendants. 

It  is  clear  in  this  case  the  court  had  no  jurisdiction 
orer  the  persons  of  the  defendants.  Cooke  Rep.  87, 
339.  The  acts  of  1825,  ch.  22,  and  1827,  ch.  42,  ap- 
ply only  to  the  chancery  courts.  They  do  not  extend 
thejurisdictionof  the  circuit  courts.  The  words  ^^chan- 
ceiy  courts,''  used  in  these  acts,  do  not  mean  all  courts 
having  and  exercising  chancery  powers,  but  must  mean 
the  district  chancery  courts,  as  contradistinguished  from 
the  circuit  courts. 

The  court  did  right  in  dismissing  the  bill.  On  its  face 
its  shows  the  residence  of  the  defendants,  and  the  return 
of  the  process  shows  that  it  was  served  upon  them  in 
Maury  county.  Why  proceed,  when  the  court  was  thus 
compelled  to  perceive  it  had  no  jurisdiction;  why  re- 
quire a  plea  in  abatement?  A  plea  states  facts  not  ap- 
pearing in  the  bill.  In  this  case  the  plea  would  only  be 
a  repetition  of  the  facts  stated  in  the  bill ,  it  would  have 
disclosed  no  additional  fact,  and  was  wholly  useless  and 
unnecessary.  The  court  was  bound  to  stop,  so  soon  as 
it  saw  it  had  no  jurisdiction  Of  the  case. 

Whttb,  J.  dissented. 

Decree  affirmed. 
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Jaoxboh,  LoFTiN  V8.  EaPT,  and  other$. 

Februmiy  1S33. 

LoftiM  When  there  u  an  nnemhamiieed  and  complete  remedy  at  law,  a  court 

r  of  equity  has  no  jnriBdiction. 


Etpy. 


If  the  title  to  elavee  be  clear  and  without  dooM  in  A,  a  court  of  equity 
will  restrain  their  sale  to  satisfy  the  debt  of  B. 

It  is  not  necessary  to  give  a  court  of  equity  jurisdiction  to  restrain  th* 
sale  of  slayes,  that  there  should  be  any  other  caose  stated  in  the  bill 
and  proved,  than  a  right  of  property. 

To  entitle  himself  to  relief  in  a  court  of  equity,  the  complainant  must 
show  a  title  in  the  slaves,  free  from  doubt  and  suspicion;  for  if  there  be 
any  doubt  or  suspicion,  eqvty  will  send  the  parties  to  litigate  at  law. 

This  was  an  appeal  from  the  decree  of  the  court  of 
chancery,  sitting  at  Jackson,  dismissing  the  bill.     The 
bill  charges,  that  on  the  3d  of  February,   1830,  one 
James  A.  Edwards,  let  one  Jesse  Embry  have  a  certain 
negro  boy  belonging  to  him,  named  Joe,   for  the  sum  of 
duree  hundred  and  fifty  dollars,  advanced  to  Edwards  by 
Embry;  that  Edwards  executed  his  biD  of  *sale  for  said 
negro  to  said  Embry;  that  said  bill  of  sale  was  absolute 
and  unconditional  upon  its  face,  and  for  the  consideradon 
of  three  hundred  and  fifty  dollars;  that  there  was  a  ver- 
bal  understanding  and  agreement  at  the  time,  that  Ed- 
wards, by  paying  Embry   four  hundred  dollars  on   or 
before  the  1st  day  of  March,   1831,  should  have  the 
negro  returned   to  him  by  Embry;  that  Edwards  being 
unable  to  redeem  the  negro,  agreed  with  one  John  Nel- 
son, that  he,  Nelson,  should  have  the  right  to  redeem 
said   negro  and  authorized  Nelson  to  do  so,  upon  his 
paying  Embry  the  four  hundred  dollars,  and  that  upon  the 
payment  of  the  $400,  he,  Nelson,  should  have  the  abso- 
lute title  to  said  negro;  that  a  short  time  after  this  ar» 
rangement  between  Edwards  and  Nelson,  the  ^d  Nel- 
son informed  the  complainant,  in  the  presence  of  Ed- 
wards, of  the  arrangement,  and  that  he  would  not  be 
aUe  to  redeem  the  negro,  and  then  proposed,  that  if  the 
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complamant  would  go  to  Embry  and  redeem  the  negro,  ^^^'"^^^U 
that  he,  Nelson,  would  refund  the  money  advanced  by  ~  ~ 
the  compbdnant,  or,  that  the  complainant  might  keep  the 
negro  as  his  own  property,  as  be,  the  complainant  might 
think  fit;  that  this  arrangemoit  and  proposition  was  made 
in  the  presence  of  Edwards;  that  Edwards  assented  to 
it;  that  the  complainant,  upon  this,  concluded  to  redeem 
the  negro,  and  hold  him  as,  his  own  absolute  property; 
that  in  order  to  redeem  the  said  negro,  he  applied  to 
£dwards  and  obtained  from  him  an  order  to  Embry,  to 
permit  complainant  to  redeem  the  negro  upon  paying  the 
four  hundred  doUara;  that  before  the  1st  day  of  March, 
1831,  complainant  sent  his  son  George  B.  Loftin  as  his 
agent  to  said  Embry,  to  redeem  said  negro  boy,  who  did 
so;  that  after  his  son  had  paid  the  $400,  got  the  boy  into 
his  possession  and  set  out  to  retmm  to  the  house  of  com- 
plainant with  the  boy,  the  said  negro  was  levied  upon  as 
the  property  of  said  James  A.  Edwards,  by  virtue  of  an  exe- 
cution in  the  behalf  of  one  James  A.  Thomas,  against  said 
James  A.  Edwards  and  one  William  Espy,  for  the  sum 
of  $467  50  debt,  and  $10  90  costs,  issued  from  the 
county  court  of  Madison  county. 

The  bill  furth^  charges,  that  the  negro  was  levied 
upon  in  favor  of  said  John  Thomas,  and  by  the  advice,  co- 
operation and  assistance  of  said  William  Espy,  the  co- 
defendant  in  said  execution;  that  the  complainant  had 
ofiered  to  said  Thomas  and  to  said  Espy,  that  if  either 
isS  them  would  pay  the  money  which  he  had  paid  to 
Embry  in  the  redemption  of  said  n^ro,  that  he  would 
abandon  his  claim;  but  that  they  both  refused,  and  insis- 
ted upon  selling  the  n^ro  as  the  property  of  said 
Edwtfds;  that  the  negro  is  one  of  peculiar  value  to  the 
complainant,  having  been  raised  by  him,  and  that  he  has 
no  adequate  rdief  at  law,  and  prays  that  the  sale  of  the 
nei^o  be  enjoined  perpetually  upon  said  execution,  as 
tlM  property  of  said  Edwards,  and  for  geoeial  relief;  and 
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Jaokuon,    that  said  John  Thomas  and  William  Espy  be  made  de- 
February  1833.  _     ,  ^^ 
s^p-v-^^  fondants. 

Loftin  The  answer  of  Espy,  one  of  the  defendants  in  this 

^<P7.  .  cause,  admits  that  his  co-defendant,  John  Thomas,  did 
recover  a  judgment  against  himself  and  said  Edwards, 
for  the  sum  stated  in  the  bill  of  complaint;  states  that  he 
was  the  security  of  said  Edwards;  that  Edwards  was  in 
embarrassed  circumstances;  and  that  he.  Espy,  was  likely 
to  have  the  debt  to  pay,  without  any  indemnity  from 
Edwards;  that  he  did  advise  the  execution  to  be  levied 
upon  the  negro  Joe,  mentioned  in  complainant's-  bill,  as 
the  property  of  said  James  A.  Edwards;  and  insists  that 
said  negro  was  the  property  of  said  Edwards  at  the  time 
of  the  lev/,  and  subject  to  his  debts.  The  answer  ad- 
mits that  the  negro  boy  was  conveyed  by  bill  of  sale  to 
Embry,  for  the  sum  of  three  hundred  and  fifty  dollars,  as 
stated  in  the  bill;  that  there  was  a  private  verbal  agree- 
ment between  Embry  and  Edwards  at  the  time,  that 
Edwards  was  to  have  the  right  to  redeem  said  negro,  by 
the  payment  of  four  hundred  dollars  on  the  1st  of  March, 
1831,  but  charges,  that  there  was  a  further  agreement 
between  Embry  and  Edwards,  that  no  other  person  un- 
der Edwards,  should  have  said  privilege;  that  the  negro 
was  redeemed  by  said  George  B.  Lofdn,  the  son  of  the 
complainant,  for  Edwards,  and  with  his,  Edwards*  money, 
and  for  his  exclusive  use  and  benefit,  and  was  so  stated 
by  the  said  G«orge  Loftin  at  the  time  said  negro  was 
delivered  to  him  by  Embry;  and  that  said  negro  was 
worth  in  cash,  from  450  to  $500,  and  prays  that  the  in- 
jtBiction  be  dissolved. 

The  answer  of  John  Thomas,  admits  that  he  obtained 
a  judgment  against  said  James  A.  Edwards  and  said 
William  Espy,  for  the  sum  mentioned  in  the  bill;  that 
it  is  true  as  stated  in  the  bill,  that  Edwards  did  convey 
by  bill  of  sale  to  one  Embry,  the  negro  boy  Joe,  aub- 
ject  to  redemption  upon  the  payment  of  four  hundred 
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dollars;  that  he  believes  the  negro  was  redeemed  by    J A<««>Wf 
Loftin,  with  the  money  of  Edwards,  and  for  his  use,  and  v^^'^v''^^ ' 
requires  strict  proof  to  the  contrary;  insists  that  said      Lofiin 
negro  was  the  property  of  said  Edwards,  and  subject  to        Etpj. 
sale  upon  his  execution;  and  prays  that  the  injunction 
be  dismissed,  and  he  allowed  the  benefit  of  his  execution 
at   law.  ^  To  both  these  answers  the  complainant  filed  a 
replication. 

The  complainant  proved  by  James  A.  Edwards,  that 
Jesse  Embry,  in  the  spring  of  1S30,  advanced  to  hdn 
^350  for  the  repayment  of  which  he  was  to  have  until 
March,  1831,  by  paying  $50;  that  to  secure  this  sum  of 
money,  he  conveyed  by  an  absolute  bill  of  sale  to  said 
Embry,  a  negro  boy,  named  Joe;  that  it  was  agreed  be- 
tween himself  and  Embry,  that  he  should  have  the  right 
to  redeem  the  negro  boy  from  that  time  until  the  1st  day 
of  March,  1831,  by  paying  $400;  that  there  was  no 
further  understanding  about  the  matter  than  what  is  above 
stated;  nor  was  there  any  agreement  that  Edwards  should 
not  authorize  any  person  else  to  redeem  said  negro;  that 
he  authorized  the  complainant  to  redeem  the  said  negro 
Joe,  but  advanced  him  no  money  for  the  purpose;  that 
he  was  not  able  to  redeem  the  negro  himself,  and  that  ~ 
was  the  reason  he  authorized  the  complainant  to  do  so; 
that  Joe  was  worth  about  five  hundred  dollars.  John 
Nelson  states,  that  he  was  present  when  Edwards  au- 
thorized complainant  to  redeem  the  negro  Joe;  that  Ed- 
wards was  not  able  to  redeem  the  negro,  or  advance  the 
money. 

George  B.  Loftb  stated,  that  he  acted  for  the  com- 
plainant in  the  redemption  of  the  negro  Joe,  firom  Embry; 
that  as  such,  he  went  to  see  Embry  to  redeem  the 
negro;  that  he  found  Embry  at  his  cotton  gin,  about 
half  a  mile  from  his  house;  told  him  that  he  had  come 
to  redeem  the  negro  Joe;  that  Embry  asked  if  he  had 
eome  to  redeem  him  for  Edwards;  that  he  informed  him 
he  had  not;  that  his  object  was  to  redeem-him  for  Thomas 
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Jackson,    Loftin,  the  complainant;  that  shorly  after  thifi  conrmM- 

February  1833.   ./.,«,  i_  j  i  .  - 

v^^-N/"^^  tion,  he  paid  Embry  the  money  and  took  possession  of 
Loftin  the  negro,  having  told  Embry  that  the  money  belonged 
E»fty.  to  the  complainant,  and  that  Edwards  had  none;  that 
Thomas  I^oftin  furnished  him  the  money  to  pay  to  Em- 
bry, that  it  was  his,  and  the  redemption  for  his  benefit; 
that  at  the  same  time,  he  delivered  an  order  from  Ed- 
wards to  Embry,  requesting  Jiim  to  deliver  the  negro  lo 
Thomas  Loftin  and  permit  him  to  redeem  him,  as  he 
was  unable  to  do  so  himself;  that  on  the  day  he  applied 
to  redeem  the  negro,  which  was  the  last  on  which  it 
could  have  been  done,  Embry  insisted  that  he  should 
stay  all  night,  and  said  that  the  business  could  be  done 
next  morning;  that  the  time  would  make  no  difference, 
which  induced  him  to  thmk  that  Embry  wished  to  delay 
in  order  to  prevent  the  redemption  of  the  negro;  that  he 
redeemed  him  on  the  last  day  of  February,  1831,  and 
started  home  with  the  negro,  after  sunset,  when  it  had 
became  dark;  that  after  he  started  he  observed  that  Em- 
bry followed  a  short  distance  behind  him,  which  he 
noticed  as  rather  a  smgular  proceeding;  that  he  had  pro- 
ceeded but  a  short  distance  when  he  was  stopped  by  some 
person,  who  said  he  had  an  execution  against  James  A. 
Edwards  and  had  come  to  levy  upon  the  negro ;  that  he  made 
some  resistance,  but  that  others  came  up  and  he  desisted, 
and  the  negro  was  taken  into  possession  by  the  officer; 
Embry  was  presei^t  and  seemed  surprised  that  the  negro 
bad  been  levied  on,  stating  that  he  did  not  know  of  any 
execution  against  Edwards,  and  was  sorry  the  circum- 
stance had  taken  place;  on  next  day  he  called  and 
gave  a  delivery  bond  for  the  negro,  in  which  Embiy 
joined;  that  he  paid  four  hundred  dollars  redemption 
money;  the  negro  was  worth  four  himdred  and  fifty  dol- 
lars at  that  time;  that  the  negro  was  left  in  the  posses- 
sion of  Embry,  and  has  been  in  the  possession  of  Thomas 
Loftin  since  the  filing  of  the  bill  in  this  cause;  that  be 
never  at  any  time  stated  to  Embry  that  he  redeemed  the 
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negro  for  Edwards  and  with  Edward's  tnonef,  but  ^^W    J^cmoi^ 
him  that  Edwards  was  msolyent;  that  he  did  offer  Espy  ^J^^^r^^' 
$50  to  gire  up  the  negro  and  avoid  a  law-suit,  which      Lo^n 
Esp7  refused  after  some  hesitation.  Etpy. 

The  defendant  introduced  and  read  the  deposition  of 
Jesse  Embry,  in  which  he  stated  that  complainant  Loftin 
came  to  him  and  told  him  that  he  had  an  order  to  him  for 
a  negro  .boy  Joe,  from  James  A.  Edwards;  that  Edwards 
had  written  to  him  to  pay  the  money  to  him,  Embry,  for 
Joe,  and  vdien  he  went  to  Murfreesborough,  he  should 
have  his  money  back;  that  his  brother-in-law.  Nelson, 
had  also  written  to  him  to  pay  the  money  for  the  boy  and 
he  would  pay  it  back  again,  as  he  had  conditionally 
bought  the  boy  if  he  could  be  got  then;  that  he,  Embry, 
refused  to  give  up  the  boy,  because  Edwards  had  condi- 
tionally sold  him  to  Nelson;  that  the  contract  between 
Edwards  and  himself  was,  that  if  he,  Edwards,  could 
not  purchase  the  negro  for  himself,  no  other  person 
was  to  have  him  but  Embry;  that  afterwards,  on  the 
same  day,  the  complainant  came  to  him  again  to  know 
what  he  had  concluded  to  do;  that  he  stated  he  was  wil- 
ling and  would  give  up  the  negro  if  he  would  pay  the 
money  for  Edwards,  and  receive  the  boy  for  Edwards 
and  enjoin  it  on  Edwards  not  to  let  his  brother-in-law  have 
him,  but  to  keep  him.  He  said  he  would  enjoin  it  on 
Edwards  to  keep  him  and  not  permit  his  brother-in- 
law  to  have  him.  Complainant  then  ag^ed  to  pay 
the  money  for  Edwards',  and  receive  the  boy  as 
Edwards'  property;  that  he  stated  to  witness  that  he 
did  not  care  about  the  possession  of  the  negro,  as  he 
did  not  want  him  then,  nor  would  he  have  him,  as 
he  had  bought  this  boy's  father,  and  bis  connexion 
kept  a  fuss  about  it  and  he  had  to  sell  him  back  to  him 
again,  and  that  he  never  would  have  any  thing  to  do  with 
any  property  that  belonged  to  his  connexion  again;  that 
complainant  afterwards  came  to  the  house  of  the  witness 
to  get  the  boy  Joe,  and  refused  to  pay  the  money  as  Ed- 

12 
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JxcKsoN,  wards'  money,  and  refused  to  receive  the  boy  as  Edwards' 
*  ^^^^  but  wanted  the  witness  to  give  up  the  boy  and  give  him 
a  receipt  for  the  money  in  his  own  name;  that  he  had 
taken  counsel  upon  the  matter  from  a  lawyer,  and  was 
advised  to  keep  him  out  of  the  way  until  he  got  to 
Murfree§borough;  that  he,  Embry,  agreed  to  give  him  a 
receipt  in  the  name  of  James  A.  Edwards,  but  the  com- 
plainant refused  to  take  it,  saying  that  it  was  his  own 
money,  and  that  Edwards  had  never  seen  one  dollar  of 
it;  that  he  had  paid  one  debt  for  Edwards  and  would 
pay  no  more;  that  if  he  took  a  receipt  in  Edwards*  name 
and  received  the  boy  as  Edwards'  property,  he  would 
be  executed  and  sold  in  ten  days;  he  then  said  he 
intended  going  to  Murfreesborough  on  tlie  next  Thursday, 
and  if  James  A.  Edwards  would  send  the  money  down, 
he  would  pay  the  money  for  him  and  receive  the  boy  as 
Edwards'  property;  then  if  the  boy  was  executed  let 
him  go;  let  Edwards  pay  his  own  debts;  that  afterwards 
the  witness  and  George  B.  Loftin,  the  son  of  complain- 
ant, met  at  John  M'Farland's  gin  on  the  last  day  of 
February,  1831;  that  Loftin  told  him  that  he  had  come 
to  get  the  negro  boy  Joe,  from  the  witness;  that  he  told 
Loftin,  his  father  had  come  for  the  boy  sometime  before, 
but  refused  to  pay  the  money  for  Edwards,  and  receive 
the  boy  as  Edwards'  property;  that  witness  then  asked 
him  if  his  father  had  got  back  from  Murfreesborough,  he 
replied  that-he  had,  and  got  him  to  come  down  for  the 
boy,  and  pay  the  money  for  Edwards,  and  receive  the 
boy  as  Edwards*  property;  that  the  witness  and  Loftin 
then  went  to  the  house  of  the  witness;  he  then  presented 
an  order  from  Edwards  for  the  boy  Joe,  and  paid  the 
money  for  Edwards,  and  received  the  boy  of  the  wit- 
ness as  Edwards'  property;  that  in  a  few  minutes  after- 
wards the  boy  was  executed  as  the  property  of  Edwards; 
that  Loftin  then  claimed  him  as  his  father's,  (the  com- 
plainant's,) but  not  until  the  levy  was  made  upon  him  as 
the  property  of  said  Edwards. 


J    Digitized  by  VjOOQIC 


OF    THE    ITATE    OP    TENNESSEE.  91 

Wyatt  P.  Tweedy,  stated  that  be  beard  Jesse  Embry  Jacksoii, 
say  he  would  gfve  him  up  the  boy  Joe,  provided  he  *  ^""^ 
would  pay  the  money  as  Edwards'  money,  and  receive 
the  boy  as  Edwards'  property;  and  Embry  stated  that  he 
had  received  the  negro  as  Edwards',  and  that  he  should 
go  back  to  Edwards,  so  that  he  would  lay  himself  liable 
in  no  way  to  Edwards;  that  Loftin  agreed  to  pay  the 
money  as  Edwards'  money,  for  tbe  boy  Joe. 

Isaac  M.  Johnson  stated  that  he  heard  a  conversation 
between  Embry  and  George  B.  Loftin,  at  John  M 'Far- 
land's  cotton  gin,  in  relation  to  the  redemption  of  a  negro 
named  Joe;  that  Loftin  told  Embry  he  had  come  after 
said  negro  for  Edwards,  and  Embry  told  him  he  could 
bave  the  negro,  provided  he  redeemed  him  as  the  prop- 
erty of  Edwards;  that  his  father  had  been  to  redeem  the 
negro,  but  that  he  would  not  let  him  have  him  unless  he 
was  received  as  the  property  of  Edwards  and  for  Ed- 
wards' use,  and  with  Edwards'  money,  and  that  Loftin 
replied  that  was  what  he  came  for,  to  redeem  the  negro 
for  Edwards  and  with  Edwards' money;  that  Embry  then 
told  him  under  these  circumstances  he  could  have  the 
negro.  Upon  this  proof  the  chancellor  dismissed  the 
bill,  from  which  complainant  appealed  to  this  court. 

P.  M.  Milkr  and  W.  Stoddart,  for  tbe  complainant. 

•fl.  L.  Martifiy  for  the  defendant. 

Catron,  Ch.  J.  delivered  the  opinion  of  the  court. 

It  is  certainly  true  as  a  general  rule,  that  when  there 
is  an  unembarrassed  remedy  at  law,  a  court  of  equity  has 
no  jurisdiction..  So  this  court  has  frequently  decidec^ 
Hickman  vs.  Scribbs  and  Ivey:  Smith  and  Moore  vs. 
Kearney:  Gass  vs.  Malory. 

It  is  also  true,  that  when  the  sheriff  levies  on  the 
goods  of  A.  for  the  debt  of  B.  that  A's  remedy  is  at 
lawi     Yet  as  a  general  rule,  this  has  an  exception  in 
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JACK0OV,  case  of  slave  property.  If  the  slaves  of  A.  be  levied 
yjili!^^^^'  upon  for  the  debt  of  B.  and  A  can  show  a  clear  ri^t  of 
Loftjn  property  to  the  slaves,  courts  of  equity  have  jurisdiction 
E»pj,  to  restrain  the  creditor  and  sheriff  until  the  right  be  tried 
at  law,  or  determined  in  equity,  if  the  right  be  on* 
doubted,  in  the  mind  of  the  court.  The  servants  and 
slaves  constitute  a  part  of  the  family,  entitled  to,  and 
receiving,  if  they  be  worthy,  the  affections  of  the  mas* 
ter  to  a  great  extent;  this  disposition  towards  this  unfor- 
tunate class  of  people,  it  is  the  policy  of  the  country  to 
encourage  and  promote;  without  it,  good  conduct  on  the 
part  of  the  slave,  and  benevolent  and  humane  treatment  on 
the  part  of  the  master,  is  not  to  be  expected.  OtherwiBe 
they  will  live  enemies,  and  in  a  scene  of  domestic  strife, 
the  slave  acting  from  fear  for  good,  and  throu^  revenge  for 
evil;  the  master  protecting  himself  as  well  as  he  may  by 
violence,  but  too  often  brutal.  That  there  is  no  safety  in 
such  a  state  of  things  to  persons  or  property,  is  too 
manifest  to  need  further  remark.  The  slave  and  the 
master  should  never  be  separated  when  affection  exists 
between  them.  In  the  next  place,  it  often  must  occur 
that  the  mother  will  be  separated  from  the  children,  or 
the  husband  from  the  wife,  if  the  sheriff  be  permitted  to 
sell.  Nothing  can  be  much  more  abhorrent  to  these 
poor  people,  or  to  the  feelings  of  every  benevolent  indi- 
vidual, than  to  see  a  large  family  of  slaves  sold  at  sher- 
iff's sale;  the  infant  children,  father  and  mother,  to  dif- 
ferent bidders.  To  treat  them  as  other  domestic  ani- 
mals, would  be  to  declare,  that  as  a  people,  we  had  in 
reference  to  this  class,  sunk  all  feelings  of  humanity,  and 
that  the  slave  was  not  elevated  in  his  sensibilities  over 
the  lower  classes  of  animals,  which  are  allowed  to  have 
none  worthy  of  the  protection  of  man.  As  a  fact, 
and  as  a  theory,  this  is  untrue.  These  are  some  of  the 
considerations  why  the  courts  of  equity  have  protected 
the  slave  as  well  as  the  master  from  an  unlawful  separa- 
ration.     Truly,  compensation  for  the  market  value  of 
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the  slare  could  be  had  at  law,  as  for  the  horse  or  ox,  but    JACKsoir» 
the  mutual  fedings  of  depeudence,  affectioD  and  human*  CJ^^!?^^' 
itjy  existing  between  master  and  slave,  have  no  cash      Loftta 
price  and  cannot  be  compensated  in  money.  Eapy. 

It  follows,  that  for  the  protection  of  this  species  of 
property,  there  is  often  no  adequate  remedy  at  law. 
There  was  formerly  a  rule  asserted  in  this  court,  whilst 
exercising  original  chancery  jurisdiction,  that  the  af- 
fection and  attachment  of  master  and  slave,  must  be 
grounded  on  some  good  and  particular  cause,  and  that 
set  forth  m  the  bill,  and  proved^  to  warrant  the  interpo- 
sition of  the  injunctive  powers  of  the  court.  This  idea, 
though  plausible,  was  found  to  be  much  too  uncertain  to 
ground  the  jurisdiction  of  the  court  upon.  Every  man 
had  his  own  ideas  of  meritorious  services,  growing  natu- 
raDy  out  of  his  feelings,  and  of  course  was  governed  by 
considerations  applicable  to  himself.  To  form  any  cer- 
tain rule  conferring  jurisdiction  under  such  circumstances, 
was  found  to  be  impossible,  the  idea  of  ^^meritorious 
services,"  was  abandoned,  and  the  jurisdiction  assumed 
generally,  because  the  rights  of  humanity  combined 
themselves  with  the  rights  of  property,  which  must  be 
equally  true  in  every  case. 

It  is  next  insisted  for  the  defendants,  that  Loftin,  the 
complsdnant,  has  not  made  out  a  case  by  his  proof, 
showing  an  undoubted  and  clear  right  of  property  m 
himself,  and  therefore  must  be  left  to  litigate  at  law  and 
before  a  jury,  hb  doubtful  right.  We  think  this  argument 
sound,  and  that  for  this  Teason  the  decree  of  the  chan- 
cellor must  be  affirmed.  The  court  will  neither  collate 
or  speak  of  the  evidence,  but  leave  the  trial  at  law  to 
proceed  unmfluenced  by  any  thing  that  may  have  occurred 

in  this  court. 

Decree  affirmed. 
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Jackson,  Dunlap  v8,  Oibbs  and' others. 

Febniary  1839. 

J.     .  An  allegation  in  a  bill  that  the  complainant  pnrchased  the  land,  impliei 

r.  that  it  was  for  a  valuable  consideration,  and  will  be  sufficient  upon  a  de- 

Gibbt.        mnrrer  lo  the  bill. 

A  demnrrer  will  lie  to  a  bill  in  equity,  if  it  appear  upon  the  face  of  it 
that  the  complainant  has  not  sued  within  the  time  limited  by  the  statute 
of  limitations. 

A  land  warrant  is  an  hereditament,  within  the  meanmg  of  the  act  of  lim- 
itations of  1819,  ch.  28,  sec.  2,  and  must  be  sued  for  within  seven  years 
from  the  time  the  defendant  obtained  possession  and  appropriated  it  to  his 
own  i<se,  or  the  complainant's  claim  will  be  barred. 

The  term  "lands,  tenements  and  hereditaments,"  used  in  the  second 
•ection  of  the  act  of  limitations  of  1819,  (ch.  28)  cominrehends  oqaita- 
ble  as  well  as  legal  estates. 

The  bill  in  this  case  was  filed  on  the  10th  day  of  June, 
1829,  and  charges,  that  the  State  of  North  Carolina  grant- 
ed to  Martin  Armstrong,  on  the  14th  day  of  December, 
1793,  by  grant  number  384,  five  thousand  acres  of  land; 
that  complainant  purchased  the  land  of  said  Armstrong 
on  the  19lh  April,  1794,  for  which  a  deed  of  convey- 
ance IS  exhibited;  that  on  the  compromise  between  the 
States  of  Kentucky  and  Tennessee  as  to  the  north  boun- 
dary line  of  the  State  of  Tennessee,  it  was  found  that 
the  said  five  thousand  acres  of  land  was  situated  north  of 
said  line,  and  in  the  State  of  Kentucky;  that  by  the  laws 
of  the  State  of  Tennessee,  the  commissioners  authori- 
zed to  adjudicate  upon  the  North  Carolina  land  warrants, 
were  authorized  to  issue  warrants  to  all  those  whose  lands 
were  found  to  lie  north  of  said  line.  The  biD  further 
avers  that  John  M'Nairy  procured  a  certificate  warrant 
to  issue  to  him  for  the  5000  acres  of  land,  by  the  board  of 
commissioners  for  West  Tennessee,  No.  1785,  dated  the 
12th  day  of  October,  1820;  that  the  certificate  warrant 
issued  to  M'Nairy  by  virtue  of  some  title  that  he  set  up 
to  the  land;  that  the  land  for  which  the  certificate  issued 
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was  the  same  that  was  sdd  by  Anastrong  to  complainant,  Jaouov 
and  was  situated  north  of  the  State  line.  That  M'Nai-^**'^^"^*'^ 
17  had  the  warrant  located  upon  5000  acres  of  land  in 
the  Western  District  of  Tennessee,  on  the  15th  d&j  of 
December,  1820,  and  that  a  grant  issued  on  the  location 
on  the  12th  day  of  March,  1823,  to  M'Nairy  for  the 
land.  That  after  the  issuance  of  the  grant,  M'Nairy  con- 
veyed said  tract  of  land  to  Gibbs;  that  Gibbs  conveyed 
to  Dibrell  and  Puckett,  and  that  Gibbs,  Dibrell  and 
Puckett  knew  of  the  complainant's  claim  to  the  land. 
The  bill  prays  that  the  defendants  may  be  digested  of  the 
title  to  said  land,  and  that  the  same  be  vested  in  com- 
plainant. The  defendants  demurred  to  the  bill,  the  chan- 
cery court  sustained  the  demurrer  and  dismissed  the  bill, 
from  which  decree  the  complainant  appealed  to  this  court. 

fVm.  C,  Dunlapy  for  complainant.  A  land  warrant  is 
not  a  hereditament  within  the  act  of  1819,  ch.  28y  sec.  2, 
and  therefore  a  suit  for  the  land  held  under  it  is  not  bar- 
red. It  is  a  mere  equity  to  which  the  statute  does  not 
apply.     Danforth  vs.  Lowry  and  Waugh,  3  Hay.  Rep. 

P.  JIf.  Jtfiller  and  J.  S.   Yerger^  for  defendants. 

1.  The  act  of  1819,  chap.  28,  sec.  2,  applies.  The 
land  warrant  is  a  hereditament,  if  nothing  more;  and  the 
right  to  sue  for  it  was  barred  in  seven  years  from  its  ap- 
propriation by  the  act.  2  Blac.  Com.  17:  1  Thomas* 
Coke,  219:  3  Kent's  Co.  322. 

2.  A  demurrer  to  a  bill  will  lie  because  not  filed  with-  • 
in  the  time  limited  by  the  statute  of  limitations.     Black. 
Rep.  110,  111:  1  Vernon,  474:  Poster  vs.  Hodgson,  19 
Ves.  180. 

Catron,  Ch.  J.  delivered  the  opinion  of  the  court. 

The  first  ground  of  demurrer  msisted  on  is,  that  sufii- 
cient  does  not  appear  upon  the  face  of  the  bill  to  show 
the  better  right  in  Dunlap.    We  think  it  shows  the  title 
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JicKsoir,   to  the  warrant  to  have  been  in  Dunkp,  and  that  be  wodd 
ZJ^^S^^^he  entitled  to  a  decree  for  the  land  if  no  other  objecticMi 
D«nt«p      stood  in  tis  way. 

oibbfl.  The  next  ground  of  demurrer  relied  upon  is,  that  the 

statute  of  limitations  of  1819,  ch.  28,  sec.  2,  had  barred 
Dunlap's  right  to  sue  in  equity;  and  that  the  facts  distinct^ 
ly  appearing  upon  the  face  of  the  bill,  can  as  well  be  ta- 
ken advantage  of  by  demurrer  as  by  plea.  We  take  the 
settled  rule  of  chancery  pleadmg  to  be,  that  if  by  the  lapse 
of  time  no  right  of  action  exists  in  the  complainant  from 
his  own  showing,  this  may  be  taken  advantage  of  upon 
demurrer;  indeed  a  plea  would  seem  idle,  because  it  could 
only  allege  the  same  facts  stated  on  the  face  of  the  bill, 
and  if  it  were  replied  to  might  be  proved  by  reference  to 
the  complainant's  statement.  Foster  vs.  Hodgson:  19 
Vesey,  182:  Coster  vs.  Murray:  5  John.  Ch.  Rep.  522. 

A  demurrer  would  seem  peculiarly  appropriate  to  a  biD 
seeking  to  recover  lands,  tenements,  or  hereditaments, 
where  time  had  operated  to  destroy  the  title  as  well  as  to 
defeat  the  remedy. 

In  this  case  more  than  seven  years  had  elapsed  after 
the  warrant  issued,  and  after  the  entry  was  made  thereon 
before  the  bill  was  filed,  but  not  between  the  emanation 
of  the  grant  and  the  commencement  of  the  suit.  Under 
these  circumstances  is  Dunlap's  right  of  recoveiy  barred 
by  the  second  section  of  the  act  of  1819,  ^^for  quieting 
the  citizens  of  this  State  in  their  possessions,  and  to  pre- 
.  vent  litigation.'* 

The  act  provides,  ^<  that  no  person  or  persons,  or  their 
heirs;  shall  have,  sue  or  maintain  any  action  or  suit,  ei- 
ther in  law  or  equity,  for  any  lands,  tenements  or  heredit- 
aments, but  within  seven  years  next  after  his,  her,  or  their 
right  to  commence,  have,  or  maintain  such  suit  shall  have 
come,  fallen  or  accrued;  and  that  all  suits  either  in  law 
or  equity  for  the  recovery  of  any  lands,  tenements,  or 
hereditaments,  shall  be  commenced,  had  and  sued  within 
seven  years  next  after  the  title  or  cause  of  action  or  suit 
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accrued  or  fallen,  and  at  no  time  after  said  seven  years    Jacmow, 
shall  have  passed."  tJS^^^^^^* 

Is  a  warrant  or  entry  of  the  description  of  property  not  DanUp 
subject  to  be  sued  for,  if  the  time  to  form  the  bar  has  oibbt. 
elapsed?  The  term  lands  and  tenements  will  apply  to 
the  entry,  but  the  word  hereditaments  is  of  a  much  more 
comprehensive  import  than  either,  including  not  only 
lands  and  tenements,  but  whatsoever  may  be  inherited, 
be  it  corporeal,  real,  personal  or  mixed.  1  Inst.  6:  2 
Blac.  Co.  17.  A  land  warrant  is  the  subject  of  inheri- 
tance, and  therefore  as  well  as  an  entry  made  by  virtue 
thereof,  protected  by  the  statute,  if  not  sued  for  within 
seven  years  next  after  converted,  so  that  a  right  to  sue 
for,  and  recover  the  same,  at  law,  or  in  equity,  has  ac- 
crued to  the  true  owner. 

The  second  section  was  intended  "  to  prevent  litiga- 
tion," within  the  words  of  the  caption  of  the  act;  and  re- 
fers to  the  time  when  the  complainant  had  first  a  right  and 
power  to  sue,  as  that  from  which  the  formation  of  the 
bar  commences.  The  statute  does  not  contemplate  ad- 
verse  possession  in  the  defendant,  unless  it  be  in  a  case 
where  the  taking  of  possession  gives  cause  of  action  not 
otherwise  existing. 

When  had  Hugh  IXunlap  a  right  of  action  in  equity 
against  John  M'Nairy?  So  soon  as  the  latter  obtained 
the  5000  acre  warrant  and  appropriated  it  to  his  own  use. 
This  was  done  is  1820,  more  dian  seven  years  before  the 
suit  was  brought.  Dunlap,  therefore,  by  his  own  show- 
mg,  was  prohibited  from  suing  in  1829:  and  the  bill  must 
be  dismissed. 

In  opposition  to  this  construction,  it  is  insisted  on  the 
part  of  complainant,  that  the  terms  lands,  tenements  or 
hereditaments,  only  refer  to  and  bar  the  recovery  of  the 
legal  estate:  that  until  the  grant  issued,  M'Nairy  had  no 
title  recognized  by  the  statute  of  1819.  To  sustain  this 
position,  the  cause  of  Danforth  vs.  Lowry  and  Waugh, 
in  8  Haywood's  Rep.  is  relied  upon. 

13 
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Jaouon,        The  case  cited  has  been  unsatisfactory  as  an  authority 

^^^^^^^'^  '  on  the  construction  of  the  statute  of  frauds,  even  in  refer- 
Shenault  encc  to  the  occupant  claims  south  of  French  Broad  and 
EaAon,  Holston:  and  the  loose  assertion,  that  the  statute  had  no 
application  to  equitable  titles,  because  not  within  the  de- 
scription of  lands,  tenements  or  hereditaments,  is  at  vari- 
ance with  the  best  settled  definitions  of  the  foregoing  le- 
gal terms,  and  not  sound,  as  was  decided  by  this  court  in 
Newnan  vs.  Whiteside  and  others,  at  Nashville,  in  1832. 
This  court  does  not  doubt  the  true  meaning  of  the  terms; 
and  the  definition  affixed  to  them  by  the  Legislature,  is 
to  be  found  in  Coke  and  Blackstone. 

Bill  dismissed. 


Shenault,  v8.  Eaton,  White,  and  others. 

If  the  party  selling  a  slave  do  not  know  that  the  slave  is  laboring  n&- 
der  any  other  disease  than  snch  as  he  discloses,  he  is  not  guilty  of  a  fraud. 

A  court  of  equity  will  not  entertain  jarisdiction  to  enjoin  the  porcbaae 
money  of  a  slave  where  there  is  a  warranty  of  his  soundness,  unless  tber* 
has  been  a  fraud  or  misrepresentation  used  by  the  vendor. 

When  the  complainant  has  a  clear  and  adequate  remedy  at  law,  eqtt>- 
ty  will  not  entertain  jurisdiction. 

The  fact  that  the  vendor  resides  m  another  State^  and  has  brought  suit 
for  the  purchase  money  in  the  courts  of  this  State,  will  not  form  any 
ground  for  equity  to  take  jarisdiction  and  decree  the  payment  of  the 
purchase  money,  because  of  the  breach  of  warranty  in  the  bill  of  sale. 

The  record  shows  that  the  complainant  Shenault,  filed 
the  bill  in  this  case  in  the  circuit  court  of  Fayette  coun- 
ty, on  the  30th  day  of  August,  1830.  The  bill  alleges, 
that  Walter   Shenault,  on  the  26th   day  of  December, 

1828,  purchased  of  Samuel  Spears  and White, 

(two  of  the  defendants  below)  two  negro  girls,  one  na- 
med Jemima,  about  fifteen  years  of  age,  the  other  named 
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Lucy,  about  twelve  years  of  age,  for  which  two  negro    Jacksoh, 
girls  he  paid  six  hundred  dollars:  two  hundred  dollars  in  ^^^^^ii^^^^^'- 
cash,  his  own  note  for  one  hundred  dollars,  and  transfer-     Shenaait 
red  a  note  on  William  Roupe  for  three  hundred  dollars:  -    Eaton. 
that  Jemima  was  rated  at  $350,  and  Lucy  at  $250;  that 
at  the  time  of  the  sale  Jemima  seemed  somewhat  indis- 
posed, which  caused  a  refusal  upon  the  part  of  said  Sfae- 
nault  to  make  the  purchase;  that  White  and  Spears  rep- 
resented to  the  complainant  that  the  indisposition  pro- 
ceeded firom  cold  taken  while  she  was  travelling,  but  that 
she  was  free  from  all  disease  and  impediment,  and  that 
they  would  warrant  her  and  the  other  negro,  and  espe- 
cially Jemima,  free  from  disease  of  all  kinds  and  sound 
in  body  and  mind;  that  this  representation  mduced  the 
complainant  to  believe  the  negroes  were  sound,  and  ,he 
made  the  purchase;  upon  which  he  received  a  written 
warranty  of  the  soundness  of  said  negroes  in  his  bill  of  sale, 
which  was  under  seal;  that  said  representations  and  war- 
ran^  were  false  and  fraudulent,  and  made  to  deceive  and 
defraud  the  complainant;  that  the  negro  girl  Jemima  was 
mortally  diseased  and  aifflicted  at  the  time  said  represent- 
ations and  warranty  were  made,  and  that  the  saidiSpears 
and  Eaton  knew  that  she  was  unsound  and  mortally  disease 
ed  at  the  time  they  sold  her  to  the  complainant;  that  said 
negro  was  of  no  use,  but  a  trouble  and  expense  to  the 
complainant,  and  that  she  died  in  a  few  months  after  said 
purchase,  of  a  disease  and  unsoundness  with  which  she 
was  afflicted  at  the  time  of  the  purchase;  and  that  com- 
plainant is  likely  to  lose  the  money  paid  for  said  negro; 
that  said  Spears  and  Eaton  are  citizens  of  the  State  of 
North  Carolina,  and  had  the  said  negro  girl  under  the 
care  of  physicians  taking  medicme  for  the  disease  of 
which  she  died,.before  they  sold  her  to  said  complain- 
ant.    That  a  suit  had  been  instituted  and  judgment  r&* 
covered  in  the  name  of  Samuel  Spears,  one  of  the  de- 
fendants, for  the  use  of  one  Joseph  Taylor,  a  citizen  of 
Hardeman  county,  in  the  State  of  Tennessee,  against  the 
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Jacuon,    complainant,  upon  said  one  hundred  dollar  note,  with  in- 
v^^i^N^^-^^'terest  and  costs;  that  a  suit  was  bstituted  and  judgment 
Sheoftult     recovered  for  three  hundred  dollars  and  interest  and  costs 
Eaton,     ^upon  Roupe's  note,  in  the  name  of  John  Yancey,  (one 
of  the  endorsers  upon  said  note  to  the  complainant)  for 
the  use  of  said  Joseph  Taylor;  that  said  Taylor  has  no 
interest  or  claim  to  the  proceeds  of  said  judgment,  al- 
though sued  for  in  his  name,  but  that  tliey  belong  to  said 
Spears  and  White;  that  if  he  has,  he  knew  the  consider- 
ation upon  which  said  notes  w^ere  given,  and  that  the  same 
had  failed;  that  the  negro  girl  Jemima  had  died  of  a 
disease  with  which  she  was  afflicted  at  the  time  of  the 
purchase,  before  he  became  the  owner  and  holder;  and 
prays  that  the  defendants,  White,  Spears  and  Taylor  be 
enjoined  from  collecting  the  money  upon  the  judgment 
against  Roupe;  and  that  Roupe  be  enjoined  from  paying 
over  to  any  person  but  the  complainant,  and  tliat  the  same 
be  decreed  to  the  complainant,  and  that  all  proceedings 
upon  the  judgment  against  complainant  be  perpetually  en- 
joined.    The  answer  of  Taylor  slates  that  he  sold  in  the 
year  1828,  a  ti-act  of  land  in  the  State  of  North  Caroli- 
na for  "three  thousand  dollars  to  Glasgow;  that  some  time 
in  the  year  1829,  Glasgow  enclosed  to  him  in  part  payment 
of  the  purchase  money  the  note  of  the  complainant  for 
$100,  and  the  note  of  Roupe  for  $300,  stating  that  he  had 
procured  them  from  White  and  Spears  for  a  valuable  con- 
sideration, which  the  respondent  believed;  he  denies  that 
he  knew  at  the  time  he  received  the  notes,  upoi\  what 
consideration  they  were  given;  he  states  that  White  and 
Spears  have  no  interest  whatever  in  the  judgments  men- 
tioned in  the  complainant's  bill,  but  that  the  same  belong 
entirely  to  himself,  and  denies  all  fraud,  and  asks  a  disso- 
lution of  the  injunctions  as  to  himself.     The  joint  answer 
of  White  and  Spears  admits  that  they  sold  the  two  ne- 
groes mentioned  in  the  bill  to  complainant  for  six  hundred 
dollars;  that  complainant  executed  his  note  twelve  months 
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after  date  for  $100,  in  part  payment  of  the  purchase  mo-    Jaoxson,  ^ 
ney;  that  he  paid  $200  in  cash,  and  transferred  the  note  *  -*'^- 
of  William  Roupe  for  $300  as  stated  in  the  bill.     They 
deny  that  the  girl  Jemima  was  rated  at  $350,  but  state 
that  she  was  rated  at  $300.     They  deny  all  knowledge  of, 
or  suspicion  that  Jemima  labored  under  any  disease  but 
mdisposition  produced  by  cold;  state  that  they  made  a  full 
and  complete  disclosure  to  said  complainant  of  all  disea- 
ses that  said  negro  was  afflicted  with  in  their  knowledge; 
that  they  had  owned  the  two  girls  for  a  short  time  only, 
having  obtained  them  in  exchange  for  others;  that  thof 
had  never  any  reason  to  believe  or  suspect  that  Jemima 
was  diseased,  but  believed  at  the  time  they  sold  her  she 
was  sound  and  free  from  disease,  and  believe  so  still.-^ 
They  admit  that  they  executed  to  the  complainant  their 
bill  of  sale  under  seal  for  said  two  negroes,  Lucy  and  Je- 
mima; and  that  the  same  contained  covenants  of  sound- 
ness and  freedom  from  disease,  as  stated  in  the  bill  of  the 
complainant.     That  said  notes  in  the  bill  mentioned  were 
transferred  to  one  Glasgow  for  a  valuable  consideration, 
upon  his  part  fair,  and  v^ithout  any  knowledge  upon  his 
part  or  the  part  of  the  defendants  that  the  consideration 
upon  which  said  notes  were  given  to  defendants,  had  fail- 
ed, nor  do  they  admit  that  such  is  the  fact;  they  state  that 
they  knew  nothing  of  the  disposition  that  said  Glasgow 
made  of  the  notes,  and  that  they  have  no  interest  either 
legal  or  equitable  in  said  judgments  obtained  on  them  by 
defendant  Taylor.     They  deny  expressly  that  Jemima 
died  of  any  disease  with  which  she  was  afflicted  at  the 
time  of  the  sale,  and  insist  that  she  was  sound.     They 
also  insist  that  the  complainant  has  no  remedy  in  equity 
against  them  upon  the  covenants  contained  in  said  bill  of 
sale,  but  that  their  remedy  is  in  a  court  of  law  for  a  breach 
of  them,  if  the  negro  wa^  unsound  when  sold,  and  pray 
the  bill  to  be  dismissed  and  the  complainant  directed  to 
proceed  at  law,  if  said  covenants  have  been  broken,  which 
they  deny. 


Digitized  by  VjOOQIC 


103  CA8E8    IN   THE    SUPREME    COURT 

Jaoesoh,  The  proof  shows  that  on  the  day  the  sale  of  the  ne- 
v!J!^v^^^^*groes  was  made,  the  girl  Jemima  was  indisposed;  that 
Sheoauit  defendant  Spears  and  White  represented  that  it  was 
Eatoo.  the  effect  of  a  cold;  that  Jemima  was  afflicted  with  a  dis- 
ease of  the  liver  and  womb,  which  produced  her  death 
in  two  or  three  months  after  the  purchase;  that  the  dis- 
ease of  which  she  died  could  not  have  caused  her  death 
unless  it  had  existed  for  some  months  previous  to  the 
sale  and  purchase;  that  from  appearances  it  must  have  ex-  • 
isted  upon  her  for  twelve  or  eighteen  months  previous  to 
her  death;  that  she  was  utterly  useless  to  the  complainant, 
but  if  sound  would  have  been  worth  from  $376  to  $400. 
There  was  no  proof  which  showed  that  defendants  Spears 
and  White  knew  any  thing  of  the  girl's  situation,  or  wheth- 
er she  was  diseased  or  not.  There  is  no  proof  showing 
that  Taylor  had  any  knowledge  of  the  consideration  up- 
on which  the  notes  were  given  by  complabant.  The  re- 
cord also  shows  that  the  injunction  had  been  dissolved  at 
a  term  before  thd  final  hearing,  and  the  money  collected 
upon  the  one  hundred  dollar  note,  and  the  three  hundred 
dollar  note  on  Roupe,  and  paid  to  defendant  Taylor. — 
The  court  below  decreed,  that  defendant  Taylor  should  re- 
fund the  complainant  the  sum  of  $100  and  interest  from 
25th  December,  1829,  the  time  the  note  of  complainant 
fell  due;  that  the  biU  be  dismissed  as  to  the  three  hundred 
dollar  note,  and  that  the  complainant  should  recover  of 
the  said  defendants,  White  and  Spears,  the  sum  of  $200 
with  interest  from  the  26th  December,  1828,  the  time  the 
same  was  paid  to  defendants  by  complainant,  and  that 
Taylor  pay  all  the  costs  in  the  first  place  and  the  defen- 
dants. White  and  Spears,  pay  the  same  to  Taylor.  Prom 
this  decree  the  defendants  prayed  an  appeal  to  this  court. 

JUillerand  Davis,  for  the  complainant. 

R.  C,  M^tSlpin,  for  defendants. 
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Oaeen,  J.  delivered  tbe  opinion  of  the  court.  Jackson, 

^  February  1833. 

In  this  case  the  defendants  below,  Spears  and  White,  sbeuaait 
who  are  residents  of  North  Carolina,  sold  to  the  com- 
plainant a  negro  girl,  stating  that  she  was  not  diseased,  ex- 
cept a  cold  she  had  contracted  on  the  river.  They  ex- 
ecuted to  the  complainant  a  bill  of  sale  in  which  they 
warranted  the  girl  to  be  sound.  The  negro  shortly  after 
the  purchase  became  sick,  and  in  a  few  months  died. — 
The  physician  who  was  employed  to  cure  the  negro, 
proves  that  her  disease  was  of  such  a  character  as  to  lead 
to  the  conclusion  that  she  had  been  diseased  some  length 
of  time  before  complainant  bought  her.  The  proof  m 
this  case  does  not  establish  that  the  defendants  knew  the 
negro  was  laboring  under  any  disease,  other  than  that  dis- 
closed by  them  at  the  time  of  the  sale.  If  they  did  not 
they  were  guilty  of  no  fraud  in  the  sale.  They  used  no 
dishonest  means  to  induce  said  complainant  to  purchase. 
Upon  what  ground  of  equity  jurisdiction,  then,  can  this 
court  maintain  the  bill  to  enjoin  the  defendants'  judgment 
at  law  for  the  purchase  money?  The  complainant  has  a 
plain,  adequate,  and  unembarrassed  remedy  at  law  upon 
his  covenant  of  warranty.  A  court  of  law  can  afford  him 
as  ample  relief  as  can  be  obtained  here.  All  the  distinc* 
don  between  the  two  jurisdictions  may  be  broken  down 
if  this  bill  be  entertained;  and  the  trial  of  causes  when  the 
remedy  is  purely  legal,  and  when  there  is  nothing  m  the 
way  to  embarrass  its  attainment,  will  be  taken  from  juries 
and  transferred  to  chancery.  This  would  be  contrary  to 
the  settled  rules  of  law.  It  would  impair  the  ^^right  of 
trial  by  juiy,"  which  ought  never  to  be  interfered  with 
but  m  cases  where  that  mode  of  trial  would  not  afford  an 
adequate  remedy. 

It  is  insisted  that  because  the  defendants  are  residents 
of  another  State,  that  is  a  ground  of  equity  jurisdiction. 
There  is  no  reason  for  this  distinction.  If  this  were  es- 
tablished as  a  reason  why  the  courts  of  equity  would  in- 


Digitized  by  VjOOQIC 


104  CASES  m  THE  SUPREME  COURT 

Jackson,    terpose  in  favor  of  a  party,  eVery  circumstance  of  incon- 
CJ!1!^]J*^^'  venience,  however  slight,  would  become  a  ground  of  ju- 
Terriii       risdiction.     A  party  might  in  every  case  select  this  forum 
Marrj-.      as  convenience  might  dictate,  and  thereby  destroy  all  dis- 
tinction between  the  jurisdiction  of  courts  of  law  and 
courts  of  chancery.     Make  the  most  of  the  argument,  it 
is  only  a  matter  of  convenience.     The  conclusion  from 
what  has  been  said,  is,  that  chancery  in  this  case  bad  no 
jurisdiction  to  afford  the  relief  prayed  for,  and  therefore 
the  decree  must  be  reversed,  and  the  bill  dismissed  with 
costs. 

Bill  dismissed. 


»*K 


Terrill  vs.  Murrt. 

f    Hie  act  of  limitations  is  binding  on  coarts  of  eqaitj,  as  well  as  ooorts 
^  of  law. 

The  statute  of  limitanons  does  not  bar  a  technical  trust  created  by 
contract,  continued,  acknowledged  and  acted  upon  by  the  parties. 

If  a  tmstee  take  possession  of  property  as  his  own,  during  the  right  of 
the  cestui  que  trust,  and  hold  the  property  adversely,  lapse  of  tinae 
from  that  period  will  constitute  a  bar  in  equity. 


N 


If  one  joint  tenant,  or  tenant  in  common,  receive  the  rents  and  profits 
of  the  joint  estate,  claiming  them  as  his  own,  the  statute  of  limitations 
will  bar  his  co-tenant  in  a  court  of  eqaity  upon  a  bill  filed  for  an  account. 

The  statute  of  limitations  will  ruii  between  joint  tenants  and  tenants  in 
common,  from  the  time  of  an  adverse  possession. 

The  bill  in  this  case  was  filed  in  the  chancery  court 
at  Bolivar,  and  alleges  that  Murry,  on  the  6th  day  of 
January,  1825,  leased  and  rented  to  Elisha  and  Thomas 
Boyts,  the  improvements  made  upon  the  north  west  side 
of  a  tract  of  640  acres  of  land  lying  in  the  10th  district, 
2  section  of  the  first  range,  belonging   to  complainant, 
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for  a  com  rent,  upon  which  the  defendant  Muny  re-    JACKsoif, 
ceived  the  rent   in   com   worth   about  $125;  that  the*2l?^J^^ 
contract  was  for  the  benefit  of  complainant  and  defen-      Temll 
dant,  and  that  Murry  refuses  to  account  for  the  reat,  and      Many 
prays  a  decree  for  the  rents  received  by  Murry.     Mur- 
ry's  answer  admits,  that  he  rented  to  the  Boyts  that  part 
of  the  tract  of  land  mentioned  in  the  bill  for  a  com  rent, 
to  be  paid  on  or  before  the  1st  day  of  October,  1826, 
admits  that  the  renting  was  upon  the  6th  of  January,  as 
stated  in  the  bill,  but  denies  that  it  was  for  the  benefit  of 
the  complainant,   admits  that,  he  has  received  the  rent, 
and  pleads  the  statute  of  limitations  to  the  claim  of  com- 
plainant.    The  proof  in  the  cause  shows,  that  Murry  and 
Alexander  had,  previous  to  the  6th  of  January,  1825,  lo- 
cated lands  for  the  complainant;  that  among  the  number  of 
tracts  was  the  one  mentioned  in  the  bill;  that  Murry  and 
Alexander  were  entitled  to  their  locative  interest  in  the 
lands,  and  had  not  received  a  conveyance  for  them  on 
the  6th  of  January,  1825,  but  that  at  that  time  the  legal 
title  was  in  complainant;  that  on  the  22d  day  of  October, 
1S25,  the  said  complainant,  Alexander  and  Murry,  came 
to  an  agreement  by  which  the  complainant  covenanted  to 
convey  to  Murry  his  locative  interest  in  the  tract  of  land  in 
the  bill  mentioned,  which  would  have  embraced  the  im- 
provements; and  that  Murry  covenanted  to  convey  his 
locative  interest  in  other  lands  for  this;  that  at  the  time 
the  land  was  rented,  it  belonged  to  complainant,  except 
Murry 's  locative  interest,  and  continued  so  until  the  22d 
of  October,  1825,  when  said  agreement  was  made;  that 
Murry  had  received  the  rent  before  the  22d  of  October, 
1825,  and  more  than  three  years  before  the  commence- 
ment of  this  suit.     The  chancellor  dismissed  the  bill, 
and  complainant  appealed  to  this  court. 

Fentreii^  for  the  complainant. 

P.  M.  •miller^  for  the  defendant. 

M 
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Jaoxboh,        Catrok,  Ch.  J.  delivered  the  opinion  of  the  court. 

We  hold  the  law  to  be,  that  the  act  of  limitations  is 
equally  binding  on  a  court  of  equity  and  a  court  of  law ;  that 
on  the  nature  of  the  property,  and  the  relation  and  char- 
acter of  the  parties,  are  based  any  exceptions  to  its  ap- 
plication that  may  exist. 

/  To  a  technical  trust  created  by  contract,  continuing, 
I  acknowledged,  and  acted  upon  by  the  parties,  to  enforce 
I  which,  there  is  no  remedy  at  law,  the  statute  does  not 
apply.  But  if  the  trustee  take  possession  of  the  property 
as  his  own,  during  the  right  of  the  ctstui  que  trusty  hol- 
ding the  property  adversely,  lapse  of  time  from  that 
period  may,  in  certain  cases,  constitute  a  bar  in  equity. 
20  John.  Rep.  375,  on  appeal  in  Murry  vs.  Costar: 
8  John.  Ch.  Rep.  190. 

In  the  cause  before  the  court,  Murry  received  the  rents 
of  Terrill,  as  one  of  the  joint  owners  of  therland,  claim- 
ing them  as  his,  (Murry's)  own,  because  in  the  petition, 
the  particular  tract  for  which  these  rents  were  due,  was 
partitioned  to  Murry  and  Alexander,  the  locators  of  dif- 
ferent tracts.  In  such  case  there  can  be  no  doubt  the 
statute  of  limitations  forms  a  bar.  So  the  chancellor 
ac^udged,  and  we  affirm  the  decree. 

Decree  affirmed. 
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Hamiiond  v$.  St.  JoHif  and  Wilsok.  «.f^^*?J». 

February  \9SSt 

When  an  iajimctjon  is  obtained  to  stay  the  lale  of  particular  property,     Hammond 
and  doea  not  aeek  to  enjoin  the  debt  of  the  creditor,  or  in  any  way  inter-  ▼ 

fine  with  kaoonection  by  theexecntioii  of  any  other  property  belongii^  St.  John  etal. 
10  the  debtor,  no  deeiee  can  be  made  against  the  eomplainant  apoft  ili 
dimolBtion,  for  the  debt  of  the  creditor. 

When  a  bill  ia  filed  against  partners,  and  one  dies  during  the  progreas 
ef  the  eanse,  no  reviTor  is  necessary  against  the  representatires  of  the 
deeeaeed  partner;  but  onsi^ggestion  of  his  death,  the  suit  may  be  proceed- 
ed in  against  the  surviyor. 

When  a  suit  is  commenced  against  partners,  and  one  dies  daring  the 
pingreas  of  the  cause,  if  the  suit  be  dismissed  because  it  is  not  reviTod 
against  the  representatives  of  the  deceased  partner,  it  will  be  erroneous. 

A  judgment  against  the  security  of  the  eomplainant  lor  costs  before 
execution  against  the  complainant,  and  $ci.  fa.  against  the  security,  is 
ittcgid. 

A  eovt  of  equity  will  not  in  general  entertain  jnrisdictioii  of  a  bill  to 
rostraaitlie  sale  of  any  penonal  property,  except  alaves. 

w 

When  the  remedy  at  law  is  plain  and  unembarrassed,  equity  will  not 
interfere. 

This  bill  was  filed  in  the  circuit  court  of  Weakley 
county,  and  charges,  that  the  defendants,  St.  John  and 
Wilson,  were  partners  in  trade  under  the  firm  and  style 
of  Wilson  and  St.  John;  that  some  time  in  the  year 
1820,  the  complainant  became  the  security  of  Abel  Pur- 
sel,  for  about  the  sum  of  one  hundred  and  fifty  dollars; 
that  suit  was  brought  and  judgment  recovered  against 
complainant  and  Pursel,  for  the  said  sum  of  $150; 
that  the  money  was  collected  of  the  complainant;  that 
after  having  paid  the  debt,  he  indulged  Pursel  for  some  - 
time  and  then  obtained  a  judgment  against  him  for  the 
debt  so  paid;  that  by  virtue  of  this  judgment,  an  execu- 
tion  was  issued  and  levied  upon  the  following  property, 
and  the  same  was  sold  to  satisfy  the  execution,  to  wit, 
one  black  horse,  two  beds,  bedsteads  and  furniture,  ten 
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Jacksok,    head  of  hogs  and  a  bureau;  that  he,  the  complainant,  be- 
s..«^*v^«^^  came  the  purchaser  for  a  valuable  consideration  in  July, 

Uammand  1830,  at  the  Sale  under  said  execution;  that  said  property 
St.  Joho  et  ai.  only  paid  a  part  of  the  execution ;  that  a  short  time  after 
this  sale,  he  purchased  from  said  Pursel,  upon  private 
contract,  in  further  payment  of  the  debt  aforesaid,  a 
quantity  of  corn  and  fodder;  that  he  did  not  take  away 
any  of  said  property  from  said  Pursel,  but  permitted 
the  same  to  remain  for  the  comfort  and  use  of  said  Pur- 
sel's  family,  until  a  convenient  opportunity  for  carrying 
it  home;  that  said  Wilson  and  St.  John,  with  a  knowledge 
that  the  property  belonged  to  the  complainant,  had  the 
same  levied  upon  by  virtue  of  an  execution  issued  upon 
a  judgment  recovered  by  them  against  said  Pursel;  that 
the  property  has  a  peculiar  value  in  the  estimation  of  the 
complainant,  which  couFd  not  be  recompensed  in  dama- 
ges in  a  suit  at  law;  that  he  is  fearful,  before  the  final 
deiermination  of  this  bill,  the  said  defendants,  Wilson 
and  St.  John,  will  leave  tbe  State,  and  that  they  have  no 
property;  that  ''they  knew  of  complainant's  clmm;  that 
Pursel  is  wholly  insolvent;  prays  an  injunction  and  de- 
cree of  the  property  to  him. 

The  answer  of  St.  John  states,  that  he  does  not  know 
any  thing  of  the  indebtedness  of  Pursel  to  said  complain- 
ant; that  the  firm  of  Wilson  and  St.  John  recovered  a 
judgment  against  said  Pursel  for  the  sum  of  $82  49, 
on  the  28th  of  May,  1830;  that  an  execution  issued  upon 
this  judgment  and  was  levied  upon  ten  bogs,  two  beds 
and  furniture,  one  bureau,  one  candle  stand  and  loom, 
one  stack  of  fodder,  all  of  which  was  in  the  possession 
of  said  Pursel,  who  was  exercising  the  rights  of  owner- 
ship over  it;  that  the  complainant,  Hammond  and  Pursel 
contriving  together,  to  hinder,  delay  and  defraud  the  de- 
fendants of  their  just  rights,  after  the  rendition  of  said 
judgment  in  favor  of  said  Wilson  and  St.  John;  and  be- 
fore the  same  could  be  levied  upon  the  property  of  said 
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Pursel,  said  Hammond,  by  collusion  with  said  Pursel, „ ^^^'"■^•. 

i.iTfc         1  »/.  ..  oi  February  1833. 

caused  said  Pursel  to  appear  before  a  justice  of  the  peace  s^^^s/*^ 
for  Weakley  county,  on  the  6th  day  of  June,  1830;  that  Hwamood 
there,  Pursel  then  executed  to  said  Hammond  two  notes,  Su  John  et  •>. 
one  for  the  sum  of  $99  and  one  for  $50,  and  had  war- 
rants issued  upon  them  on  that  day;  the  service  of  the 
warrants  confessed,  and  judgments  given  the  same  day; 
that  one  of  the  notes  was  ante-dated  from  the  5th  of 
June,  1830,  to  the  10th  of  March,  1830;  that  the  claims 
upon  which  the  judgments  were  founded  in  favor  of  Ham- 
mond, were  fraudulent,  pretended  and  without  any  con- 
sideration; that  it  was  under  the  judgments  founded 
upon  these  claims,  that  Hammond  upon  a  Ji>  fa.  issued, 
upon  the  same  day  the  judgments  were  given,  by  the 
consent  of  said  Pursel,  had  the  said  property  sold;  that 
the  whole  proceeding  was  fraudulent  and  designed  to  hin- 
der and  delay  creditors;  that  in  order  to  defraud,  delay 
and  hinder  his  creditors,  the  said  Pursel  who  is  the  broth* 
in-law  of  the  complainant,  pretends  to  have  conveyed  to 
said  Hammond,  truly,  five  acres  of  valuable  land,  to  se- 
cure the  payment  of  the  said  fraudulent  and  collusive 
judgments;  that  the  property  claimed  by  said  complain- 
ant, as  purchased  at  execution  sale  and  by  private  con- 
tract, and  the  land,  was  worth  more  than  twice  the  amount 
of  claimant's  pretended  claim;  that  the  respondent  does 
not  believe  the  property  belonged  to  complainant,  nor 
does  he  believe  the  complainant  ever  had  any  claim,  ex- 
cept what  he  derived  from  said  pretended  judgments,  and 
prays  a  dissolution  of  the  injunction,  and  that  the  bill  be 
dismissed.  The  record  further  shows,  that  the  circuit 
court  dismissed  the  complainant's  bill,  because  Wilson, 
one  of  the  defendants,  died  after  the  filing  of  the  bill, 
and  that  two  terms  had  elapsed  after  his  death,  without 
any  steps  being  taken  to  bring  his  legal  representatives 
before  the  court  and  revive  the  bill  against  them;  and 
gave  judgment  against  the  complainant  and  his  security. 
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Jackhon,    From  which  decree  the  complainant  prajed  an  appeal  in 
ZJir^^!^^^^'  the  nature  of  a  writ  of  error  to  this  court. 

Hanimond 

„^  ,  .  ^   ^  ,      Jl.  G.  Bondurant.  for  the  complainant. 

St.  JohD  et  tl.  '  '^ 

J.  L,  Totten^  for  the  defendants. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  was  an  injunction  to  stay  the  sale  of  the  property 
in  controversy,  and  not  one  that  affected  the  debt  of  de- 
fendant, or  in  any  way  interfered  with  its  collection,  hj 
the  execution  of  any  other  property  belonging  to  PurseL 
Upon  the  dissolution  of  this  injunction,  therefore,  no  judg- 
ment ought  to  have  been  rendered  against  the  complain* 
ant. 

Wilson  and  St.  John  were  partners  in  trade,  and  the 
survivor  might  sue  cgid  was  liable  to  be  sued;  upon  the 
death  of  Wilson,  therefore,  no  jevivor  was  necessary 
against  his  personal  representatives,  but  his  death  might 
have  been  suggested  and  the  cause  properly  proceeded 
in  against  St.  John  as  surviving  partner.  The  dismission 
of  the  bill  for  want  of  having  Wilson's  personal  repre- 
sentatives before  the  court,  was  erroneous.  The  judg- 
ment against  the  security  in  the  prosecution  bond  for  the 
costs  was  unauthorized  and  illegal.  He  was  not  before 
the  court,  and  can  only  be  rendered  liable  for  the  costs, 
after  an  execution  against  the  complamant  shall  fail  of 
satisfaction,  and  upon  being  brought  before  the  court  by 
a  scire  facias. 

The  decree  must  be  reversed,  and  the  complainant 
may  have  a  decree  against  St.  John,  as  surviving  partner 
of  Wilson  and  St.  John,  for  the  amount  of  money  he 
may  have  paid  in  discharge  of  the  judgment  against  him 
on  the  dissolution  of  the  injunction,  together  with  interest 
from  the  time  it  was  paid  by  him. 

As  to  the  merits  of  the  bill)  the  case  is  against  the 
complainant.     This  court  has  no  jurisdiction  to  afford 
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refief  in  such  case.     The  remedy  at  law  is  plain,  un-    Jackson, 
aDobairassed  and  adequate.     The  practice  of  the  courts  ^^!!!^!^!^^' 
m  this  State,  in  restraining  the  sale  of  slaves  under  cir-       Boobj 
cmnstances  similar  to  those  set  forth  m  this  bill,  furnishes       Stet«. 
an  exception  to  the  general  rule.     That  exception  is 
founded  upon  the  peculiar  character  of  that  description 
oi  property. 

The  judgment  on  the  dissolution  of  the  injunction,  and 
the  judgment  against  the  security  for  costs,  will  Se  re- 
versed; but  because  the  court  has  no  jurisdiction  to  af- 
ford relief  as  prayed  for  in  the  bill,  it  must  be  dismissed, 
the  complainant  paying  the  costs  of  the  court  below,  and 
the  defendant,  St.  John,  the  costs  of  the  appeal. 

Bill  dismissed. 


Booby  vs.  The  State. 

A  new  trial  will  not  be  granted  because  of  the  incompetency  of  a  juror. 

The  affidftTit  of  a  jaror  that  he  had  made  a  bet  npon  the  result  of  a 
State  trial,  aod  that  he  did  not  believe  the  prisoner  knew  of  it»  at  the 
tine,  he,  (the  joror,)  was  sworn,  is  not  snfficient  evidence  of  the  priMner's 
%Boraiiee  of  the  bet;  he  must  deny  his  knowledge  npon  oath. 

The  aflidavits  of  jurors  will  be  received  as  evidence  npon  a  motion 
lor  a  new  trial ;  and  if  sufficient  matter  is  stated  in  thorn » it  is  the  dnty  of 
the  coort  to  set  aside  the  verdict.     ( a ) 

If  a  juror,  withont  being  sworn  as  a  witness,  aAer  the  jury  has  re- 
tired, state  facts  as  of  his  own  knowledge,  which  was  regarded  by  his 
fellow  jurors  as  evidence,  a  new  trial  must  be  granted. 

This  is  an  appeal  in  the  nature  of  a  writ  of  error  fro  A  the 
circuit  court  of  Hardeman  county,  upon  an  indictment 
ior  receiving  stolen  goods.     The  indictment  charged,  that 


(a)  1  Teiger's  ReporU,  60, 


Digitized  by  VjOOQIC 


113  CASES    IN   THB    SUPllfiME    OOtRT 

p  h^^*!**'  ^^^>  *®  9*"^^  of  Robert  Cotton,  with  force  and  arms, 
•  ^■'y^  /  Qug  j^flg  gmj  Qf  ^jjg  yaiue  of  $20,  of  the  goods  and  chat- 
tels of  Robert  Cotton,  then  and  there  being  found,  did 
then  and  these  feloniously  steal,  take  and  cany  awaj, 
contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  State; 
and  the  jurors  aforesaid,  upon  their  oath,  further  present 
and  say,  that  Francis  Booby  afterwards  did  fraudulently 
receive  said  rifle  gun  so  as  aforesaid  feloniously  stolen, 
taken  and  carried  away,  knowing  the  same  to  be  stolen, 
with  intent  to  deprive  the  otvner  thereof,  against  the  form 
of  the  statute,  and  against  the  peace  and  dignity  of  the 
State. 

On  this  indictment  the  plaintiff  was  arraigned,  and 
thereunto  pleaded  not  guilty,  upon  which  issue,  at  the 
November  term,  1832,  of  said  court,  the  cause  was  sub- 
mitted to  a  jury,  who  found  the  defendant  guilty  in  man- 
ner and  form  as  charged  in  the  bill  of  indictment,  and 
assessed  the  term  of  the  defendant's  imprisonment  in  the 
public  jail  and  penitentiary  of  the  State,  at  three  years; 
on  this  verdict  judgment  was  rendered,  that  the  defen- 
dant be  confined  to  hard  labor  in  the  public  jail  and  peni- 
tentiary of  this  State,  for,  and  during  the  term  of  three 
years  from  this  date,  as  by  the  jury  aforesaid  assessed, ' 
and  that  he  pay  the  costs  of  the  prosecution. 

The  defendant  moved  for  a  new  trial,  which  motion 
being  overruled  by  the  court,  the  defendant  excepted  to 
the  opinion  of  the  court  and  tendered  his  bill  of  excep- 
tions, &c.  which  is  as  follows:  ''Be  it  remembered,  that 
the  defendant  moved  the  court  for  a  new  trial,  on  the 
following  affidavits  of  Guilford  Holloway  and  Patrick 
F.  Boyte,  who  made  oath  that  A.  Lackman,  one  of  the 
jurors,  who  sat  upon  the  trial  of  the  above  cause,  ob- 
served, that  he,  Lackman,  had  put  up  a  stake  as  to  the 
result  of  the  verdict  to  be  rendered'  in  the  aforesaid 
cause,  and  that  he  believed  the  said  defendant  was  not 
apprised  of  that  fact  previous  to  the  trial  of  s^id  cause; 
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and  farther  stated,  that  after  the  jury  retired  to  their    Jaouon^ 
room,  one  of  the  jurors  stated  to  the  rest  of  the  jury,  *!J5^^?'1S' 
which  they  regarded  as  evidence,  that  the  defendant  had       Boobj 
stolen  a  hog  in  the  county,  and  made  other  statements,        sJte. 
from  what  he  had  heard,  and  verified  before  them,  which 
was  not  given  in  evidence  upon  the  trial,  and  which  was  a 
strong  inducement,  and  partly  the  cause  of  their  giving  m 
verdict  against  the  defendant;  upon  which  die  court  over- 
ruled the  motion  for  a  new  trial,  to  which  opinion  the 
defendant  excepts. 

WHrT£,  J.  delivered  the  opmioa  of  the  court. 

• 
The  bill  of  exceptions  contiuns  the  grounds  upon  which 
the  new  trial  was  moved  for,  and  the  error  assigned,  is, 
that  the  judgment  of  the  court  was  erroneous  in  not 
granting  it.  These  grounds  are  two,  and  are  set  forth 
in  the  affidavits  of  Halloway  and  Boyte.  The  one  is, 
that  Lackman,  one  of  the  jurors  who  sat  upon  the  trial, 
observed,  that  he,  Lackman,  had  put  up  a  stake  as  to  the 
result  of  the  verdict  to  be  rendered  in  the  case,  and  that 
he  believed  the  said  defendant  was  not  apprised  of  that 
fact  previous  to  the  trial  of  the  cause.  The  making  a 
bet  or  wager  upon  the  result  of  the  trial  of  a  cause  de- 
pending in  court,  and  afterwards  sitting  as  one  of  the 
jurors  on  the  trial,  is  a  gross  immorality,  corrupting  the 
course  of  justice,  and  deserves  the  severest  reprehension. 
But  to  render  this  ground  available  for  the  purpose  of 
setting  the  verdict  aside,  and  granting  a  new  trial,  it 
ought  to  appear  that  the  party  injured  by  it,  the  defen- 
dant, could  not  avail  himself  of  it  as  a  matter  of  chal- 
lenge, for  if  he  could  have  shovm  it  for  challenge,  the 
law  will  not  permit  him  to  lie  by,  take  the  chance  of  a 
verdict  in  his  favor,  and  if  adverse,  bring  forward  his 
exception,  waived  at  the  proper  time  of  making  it,  and 
claim  a  further  benefit.  It  is  true  Lackman  swears  that 
he  believes  the  defendant  did  not  know  of  this  transac- 

15 
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iAouoN,    tion,  of  his  betting  before  the  trial;  but  this  court  cannot 

FebrawTT^i^.  ^^^^j^^  ^y^^  inasmuch,  that  if  it  is  true,  there  is  better 

Booby      evidence  in  the  power  of  the  defendant  to  show  it,  that  is 

Stou.       himself,  and  since  he  is  silent  upon  the  occasion,  the 

testimony  of  Lackman  is  inferior  evidence  and  must  be 

rejected.     There  is  no  error  in  the  circuit  court  refusing 

to  grant  a  new  trial  on  this  ground. 

The  other  ground  for  granting  a  new  trial,  set  forth  in 
the  affidavits  of  Holloway  and  Boyte,  is,  that  after  the 
*  jury  had  retired  to  their  room,  one  of  the  jury  stated  to 
the  rest  of  the  jury,  which  they  regarded  as  evidence,  that 
the'  defendant  had  stolen  a  hog  in  the  county;  and 
made  other  statements  from  what  he  had  heard,  and  veri- 
fied before  them,  which  was  not  given  in  evidence  upon  the 
trial,  and  which  was  a  strong  inducement,  and  partly  the 
cause  of  their  giving  a  verdict  against  said  defendant. 
This  ground  is  of  a  very  different  character  from  the 
other;  the  defendant  could  not  have  any  knowledge  of 
it  before  the  trial,  to  use  it  as  a  cause  of  challenge,  for  it 
had  not  then  any  existence,  and  the  first  and  earliest  op- 
portunity afforded  by  the  legal  course  of  proceeding  was 
the  application  for  a  new  trial.  Although  the  act  of 
this  juror  in  making  these  statements,  and  that  of  the 
others  in  being  at  all  influenced  by  them,  was  very  irreg- 
ular, improper  and  contrary  to  law;  and  although  it  does 
not  appear  on  the  face  of  the  affidavits,  that  any  malice 
or  ill  design  actuated  the  relator  of  these  matters,  to 
make  the  disclosure  stated  in  them;  and  it  miglit  have 
proceeded  from  ignorance,  and  even  a  belief,  that  in  con- 
science he  was  bound  to  tell  all  he  knew  or  heard  about 
the  defendant;  yet  be  this  as  it  may,  their  evident  tenden- 
cy was  to  injure  most  seriously  the  defendant,  and  the  affi- 
davits show  this  result;  for  they  state  that  the  rest  of  the 
jury  regarded  them  as  evidence,  and  was  a  strong  in- 
ducement, and  partly  the  cause  of  their  finding  a  verdict 
against  the  defendant. 
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This  voTdict  is  too  palpably  vicious  to  require  the^JA^cKtt>Wj» 
citing  authorities  to  prove  that  it  ought  not  to  stand. 
What  the  juror  knew  of  the  defendant  on^t  to  have 
been  proposed  and  offered  in  court,  and  if  admissible  stwic. 
there  rendered,  to  be  observed  upon  hj  the  defendant's 
counsel.  The  contrary  course  that  has  taken  place  in 
diis  cause,  is  directly  against  and  repugnant  to  the  consti- 
tution of  this  State.-  That  says,  ^cle  11,  section  9: 
^^That  in  all  criminal  prosecutions,  the  accused  hath  a 
right  to  be  heard  by  himself  and  his  counsel,  and  to  meet 
the  witnesses  face  to  face. 

The  remaining  question  regards  the  admissibility  of 
these  affidavits  of  Halloway  and  Boyte,  to  present  a  legal 
view  of  the  facts  contained  in  them  to  the  court,  as  au* 
tborizing  it  to  act  upon  their  rdevancy  or  their  irrelevan- 
cy in  granting  a  new  trial,  the  deponents  being  two  of 
the  jurors  who  sat  upon  the  trial. 

This  question  came  before  this  court  some  years  ago 
at  Nashville,  in  the  case  of  Crawford  against  the  State, 
on  an  indictment  for  murder,  in  which  the  plaintiff  in 
error,  Crawford,  had  been  convicted  of  murder  in  the 
circuit  court,  committed  on  his  wife,  for  which  he  had 
judgment  of  death  then  rendered  against  him.  On  a  mo- 
tion for  a  new  trial  founded  on  the  affidavits  of  two  of 
the  jurors  who  sat  on  the  trial,  and  rendered  the  verdict 
of  guilty,  it  appeared  in  substance,  (for  I  cannot  be  par- 
ticular after  such  a  lapse  of  time,)  that  the  jury  were 
divided,  and  so  very  decidedly  in  opinion,  that  after  suffi- 
cient time  and  trial,  an  unanimous  verdict  was  altogether 
despaired  of.  It  was  a  very  busy  season  of  the  year,  and 
the  pressing  interest  of  the  greater  part,  if  not  of  the 
whole  jury,  required  their  presence  at  home  on  their 
plantations,  where  they  were  very  much  needed.  They 
became  uneasy  and  restless  to  get  clear  of  the  case, 
and  be  discharged  from  it;  it  was  proposed  by  one  or 
more  very  respectable  and  influential  members  of  the 
jury,  that  as  th^y  could  not  agree,  they  should  render  a 
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F^nw^^s  ^^^'^^  ^^  S"il*y>  accompanied  with  an  unanimous  recom« 
'mendation  to  mercj;  and  it  was  affinned  by  these  men»- 
bers,  in  whose  judgments  great  confidence  was  pkced, 
that  this  measure  would  obviate  and  avoid  the  conse- 
quence of  the  verdict  of  guilty,  for  this  reason,  that  the 
unanimous  reconunendation  of  the  trial  jury  to  pardon, 
had  always  been  respected  and  successful.  This  belirf 
prevailed,  and  was  tbe  ground  on  which  the  verdict  was 
rendered,  and  that  the  minority  would  not  have  agreed  to 
a  verdict  of  guilty,  but  for  this  belief,  that  their  unani- 
mous recommendation  would  be  effectual  for  the  purpose 
intended.  The  case  was  examined  by  the  supreme  court 
with  much  care  and  the  authorities  cited.  The  court 
decided,  that  the  affidavits  of  the  two  jurors  were  admis- 
sible to  show  the  facts,  and  that  the  facts  authorized  the 
judgment  and  verdict  so  rendered  to  be  set  aside;  and  a  new 
trial  was  granted.  Upon  the  second  trial,  Crawford  was 
discharged  of  the  murder. 

The  verdict  and  judgment  thereon  in  the  present  case* 
will  be  set  aside  and  a  new  trial  had  therein. 

^  Decree  a£Bnned. 

Wolfey  for  plaintiff  in  error. 

Bradford^  Attorney  General  for  the  State. 
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LoYE  V8.  Smith,  tt  aL  Jackbor, 

February  1833. 
If  pToperfy  not  m  fact  levied  on  by  the  sheriff  be  mclnded  in  a  deliv- 
ery bond  which  is  forfeited  by  non-delivery,  and  the  sheriff  should  retam 
tfast  the  levy  was  made,  the  sarety  cannot,  in  a  proceeding  against  him        Smith, 
ai  the  bond,  dispate  the  sheriff's  retain. 


If  an  agent  shonld  transcend  his  power  in  exeeatiog  a  delivery  bond 
fbr  tbe  prindiia]  debtor,  by  givmg  a  bond  for  the  -delivery  of  nx>re  prop- 
erty tbatt  anthorized,  the  surety  in  the  bond  cannot  take  any  advantage 
of  thai  cireiunstance. 

Under  the  act  of  1801,  soreties  in  a  delivery  bond,  in  case  of  a  ibrfeit- 
ve  thereof,  are  liable  for  the  whole  debt,  without  regard  to  the  valae  of 
the  property  levied  on,  nor  w31  a  court  of  equity  relieve  them  in  absence 
of  finaod. 

If  a  canse  has  been  once  argaed  before  the  whole  court  consisting  of 
fiHir  judges,  and  continued  under  advisement  until  the  next  term,  and  on- 
ly three  judges  sit,  the  cause  can  be  properly  disposed  of  by  the  court  sit- 
ling. 

This  was  an  appeal  from  the  chancery  court  at  Paris. 
The  complainant  alleges  that  Smith  and  Locke,  two  of 
the  defendants,  recovered  a  judgment  against  Francis 
M'Connell,  in  the  circuit  court  of  Jackson  county,  for 
about  $2400;  that  the  same  was  placed  in  the  hands  of  de- 
fendant Holland,  sheriff  of  Henry  county,  who  levied  it 
upon  three  negroes,  the  property  of  Francis  M'Connell; 
that  M'Connell.  empowered  John  L.  M'Connell  to  exe- 
cute a  delivery  bond  for  these  three  negroes;  that  a  deliv- 
ery bond  was  executed  for  the  delivery  of  the  negroes; 
that  the  complainant  became  the  security  of  Francis 
M'ConneU  for  the  delivery  of  the  negroes;  that  af- 
ter tbe  execution  of  the  delivery  bond  for  the  negroes, 
odier  property,  such  as  horses,  hogs,  sheep,  house- 
hold ^^miture,  &c.  were  included  without  his  assent,  and 
without  being  levied  upon;  that  John  L.  M'Connell  had 
no  authority  to  execute  a  delivery  bond  for  any  thing  but 
the  three  negroes;  that  on  the  day  appointed  for  the  sale 
of  the  property  the  three  negroes  were  teddered  to  Hol- 
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Jackson,    land,  the  sheriff,  who  refused  to  receive  them  because  the 

FcbruaiT^^.  ^^^^  property  was  not  delivered,  and  returned  the  bond 

Love        forfeited  and  took  out  execution  again,  and  levied  the  ex- 

SniUh.      ecution  upon  two  of  the  negroes  mentioned  in  the  deliv* 

ery  bond;  that  the  other  negro  was  worth  about  $200,  and 

the  other  property  mentioned  in  the  bond  about  $200;  and 

prays  to  have  the  execution  enjoined  for  all  the  money 

due  thereon,  except  the  value  of  the  one  negro  and  the 

other  property  included  in  the  bond.     The  answers  of 

the  defendants  deny  all  the  material  allegations  in  the  bill, 

and  insist  that  the  complainant  is  liable  for  the  whole 

amount  of  the  execution,  because  of  the  non-delivery  of 

the  property. 

The  proof  shows  that  Smith  and  Locke  had  an  ex- 
ecution in  their  favor  from  the  circuit  court  of  Jack- 
son county,  for  about  $2,400  placed  in  the  hands  of 
the  defendant  Holland,  sheriff  of  Henry  county;  that  he 
levied  it  upon  three  negroes  belonging  to  F.  M'Connell; 
that  P.  M'Connell  gave  a  delivery  bond  with  complain- 
ant as  security  for  the  delivery  of  said  negroes;  that  af- 
ter the  bond  was  executed,  the  parties,  all  consentmg,  in- 
sertedinthe  bond  the  other  property  mentioned  in  the  bill, 
and  that  the  bond  was  acknowledged;  that  on  the  day  of 
sale  the  negroes  were  produced  by  the  obligors  and  ten- 
dered to  the  sheriff,  who  refused  to  receive  them  in  dis- 
charge of  the  bond,  unless  the  hogs,  cattle,  sheep,  &c. 
were  also  delivered;  and  that  this  not  bemg  done  he  re- 
turned the  delivery  bond  forfeited,  and  took  an  execu- 
tion thereon  against  M'Connell  and  the  other  parties  con- 
cerned, and  levied  it  upon  two  of  the  negroes  mentioned 
in  the  bond  and  sold  them.  The  return  of  the  sheriff  un- 
der the  first  execution  shows  that  the  hogs,  sheep,  cattle, 
tec.  were  levied  upon;  and  the  power  of  attorney  t(^John 
L.  M'Connell  shows  that  he  had  power  only  to  execute  a 
bond  for  the  delivery  of  the  three  negroes  first  levied  on. 
The  proof  further  shows  that  the  third  negro  was  worth 
only  about  $200  and  the  other  property  about  $200«^- 
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The  decree  in  the  court  of  chancery  finally  made  in  tbe  ^^*'**^!5>« 
cause,  was,  that  the  defendants  Smith  and  Locke  be  per-  v  ^  — 
petually  enjomed  from  proceeding  on  said  delivery  bond, 
execution,  or  judgment,  against  complainants  except  for 
the  sum  of  $400,  with  interest  from  24th  September, 
1839,  until  paid,  that  being  the  amount  of  the  value  of 
the  property  specified  in  the  condition  of  the  said  deliv- 
ery bond,  after  deducting  therefrom  the  amount  of  the 
moneys  raised  by  a  sale  of  part  of  said  property  for  the 
satisfaction  of  the  execudon  founded  on  said  delivery 
bond,  and  each  party  to  pay  his  costs;  from  which  decree 
the  defendants  prayed  an  appeal  to  this  court. 

JIf.  Brown  and  Stoddert,  for  complainant. 

The  plaintiff  contends  that  to  give  relief  in  this  case, 
would  be  to  carry  into  execution  the  spirit  and  meaning 
of  the  statutes  of  1801  and  1827.  These  statutes  pre- 
scribe a  mode  in  which  a  defendant  may  retain  his  prop- 
erty in  his  possession  after  it  is  levied  on,  by  giving  a  bond 
for  its  delivery  at  tbe  time  and  place  of  sale.  They  are 
made  for  the  benefit  of  the  defendant,  and  must  therefore 
be  construed  with  reference  to  the  object  in  view,  which 
is  to  let  the  debtor  retain  the  possession  of  his  property, 
and  at  the  same  time  secure  the  creditor  from  loss. 

Is  the  object  of  these  statutes  to  make  the  defendant 
give  security  for  more,  or  are  the  securities  to  be  liable 
lor  more  than  the  true  value  of  the  property? 
.  The  statute  of  1801,  says,  ^4f  the  debtor  shall  give 
sufficient  security  to  the  officer  to  have  the  goods  and 
chattels  forthcoming  at  the  day  and  place  of  sale,  it  shall 
be  the  duty  of  the  officer  to  take  a  bond, "  &c.  The  secu- 
rity is  to  be  sufficient  not  only  to  satisfy  the  execution,  but 
to  have  the  goods  and  chattels  forthcoming.  Suppose  an 
execution  of  twenty  thousand  dollars  levied  on  a  horse 
worth  one  hundred,  and  the  defendant  offered  security 
who  are  good  for  say  five  hundred,  would  not  the  sheriff 
be  bound  to  take  it.^    Could  he  say,  I  require  securities 
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who  are  able  to  pay  forty  thousand  dollars?  or  in  other 
FebrtfJ^^sss.  "^^^^^^  would  not  security  worth  five  hundred  be  suffi- 
cient  to  have  the  horse  forthcoming  at  the  day  and  place 
of  sale?  As  a  general  rule  it  may  be  true,  that  where  a 
bond  is  to  be  taken  the  security  must  be  sufficient  to  pay 
the  amount  named  in  the  bond;  but  it  is  not  true  in  the 
case  I  have  put,  for  the  statute  expressly  says,  ''if  the 
debtor  shall  give  sufficient  security  to  have  the  goods  and 
chattels  forthcoming  at  the  day  and  place  of  sale,"  that 
the  officers  shall  take  it.  No  difference  what  is  the  amount 
of  the  execution,  the  amount  of  the  property  levied  on  is 
what  the  officer  looks  to  in  taking  security.  This  is  the 
letter  of  the  statute  and  surely  the  spirit  is  the  same  way. 
Who  can  believe  that  it  was  designed  that  the  same  secu- 
rity should  be  required  for  the  ''forthcoming"  of  one 
horse,  tliat  is  required  for  the  forthcoming  of  fifty  horses? 
Tet  this  would  be  the  effect  of  a  contrary  construction 
of  the  statute. 

But  it  is  asked  why  is  the  bond  to  be  double  the  amount 
of  the  execution?  Because  the  presumption  is,  I  an- 
swer, that  the  property  levied  on  is  worth  the  amount  of 
the  execution,  and  that  it  requires  that  amount  to  have  it 
forthcoming.  But  still  if  in  point  of  fact  the  property  is 
worth  less  than  the  amount  of  the  execution,  the  sheriff 
in  taking  security  is  to  be  governed  by  the  value  of  the 
property,  and  not  the  amount  of  the  execution.  In  all 
cases  it  is  to  be  sufficient  for  the  forthcoming  of  the  prop- 
erty levied  on,  and  nothing  more.  To  require  more  than 
this  would  do  violence  to  the  words  and  spirit  of  the  stat-  * 
ute. 

If  then,  the  security  is  only  to  be  sufficient  for  the 
forthcoming  of  the  property,  and  in  taking  it  the  sheriff 
is  to  be  governed  by  its  value  and  not  the  amount  of  the 
execution,  for  what  are  the  securities  to  be  liable? 

Unless  it  can  be  proved  that  the  statute  designed  that 
the  bond  should  secure  the  debt  in  the  execution,  where 
the  property  levied  on  was  not  sufficient  to  do  so,  it  is 
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dear,  that  to  make  the  securities  liaUe  for  the  whole    Jackson, 
amount,  would  be  contrary  to  the  spirit  and  intention  di^^^^^HJ-^^' 
the  statute .     The  object  of  the  statute,  as  aheady  remark*       Lore 
ed,  was  the   deliyeiy  of  the  property,  not  the  securing       smTih. 
the  debt.     Was  it  designed  by  the  statute  that  a  defen* 
dant  should  give  security  to  secure  a  deSt  of  ten  thou- 
sand dollars,  in  order  to  enjoy  the  possession  and  use  of 
his  cow?     Who  would  go  his  security. 

But  it  is  said  that  the  bond  is  to  operate  by  way  of  sta- 
ted damages  if  the  property  was  not  delivered.  A  sound 
construction  of  the  statute  will  give  it  no  such  meaning. 
The  case  last  put  will  sufficiently  prove  that  the  legisla- 
ture could  have  meant  no  such  thing. 

This  constructicm  is  strengthened  by  another  view  of 
the  subject.  A  levy  to  the  amount  of  the  debt  satisfies 
the  debt.  A  levy  for  half  the  amount  of  the  debt  satis- 
fies only  that  much.  Now  is  the  bond  designed  to  do 
any  thing  more  than  to  secure  the  plaintiff  the  benefit  of 
his  levy?  The  officer  when  he  levies  is  liable  to  the  val- 
ue of  the  property,  and  the  bond  is  designed  to  secure 
no  more.  If  the  legislature  had  designed  anything  else, 
it  would  have  saved  trouble  and  prevented  impositions  on 
the  community,  to  have  just  said,  that  when  property  to 
any  amount  is  levied  on,  if  the  defendant  will  give  secu- 
rity suflScient  to  secure  the  amount  of  the  execution,  in 
the  event  the  property  is  not  delivered,  that  then  he  may 
retain  its  possession.  But  they  have  not  ssdd  it,  but  have 
ssiAj  that  it  shall  be  sufficient  to  secure  the  deliveiy  of  the 
property,  no  difference  of  what  amount  the  execution  may 
be.  But  out  of  what  has  grown  the  whole  difficulty  in 
fhb  case?  Simply,  out  of  this:  The  legislature  has  pre* 
scribed  a  summary  mode  of  proceeding,  and  a  case  has 
occurred  in  which  that  mode  of  proceeding  in  a  court  of 
law  has  produced  consequences  not  designed  by  the  stat- 
ute. Had  the  legislature  foreseen  this  consequence  they 
would  have  provided  for  it.  It  is  not  asked  in  this  case 
to  repeal  or  altar  the  statute,  but  to  cany  it  into  eflbct 
16 
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j.^'J^^^^  according  to  the  iutendon  of  the  legislature,  and  to  pro- 
—  —  vent  the  defendants  from  doing  injustice  to  the  complain- 
ant by  taking  advantage  of  the  forms  prescribed  by  the 
law;  or  in  other  words,  to  present  him  from  committing 
a  frai^d  upon  the  statute,  by  making  it  have  absurd  conse- 
quences whiclf  the  legislature  never  designed. 

The  rule  of  construction  contended  for  is  consistent 
with  high  authority.  Sir  William  Blackstone,  in  the  6rst 
volume  of  his  Commentaries,  page  91,  lays  it  down  that 
if  there  arise  out  of  a  statute  any  absurd  ccHisequences, 
manifestly  contradictory  to  common  reason,  they  are,  with 
r^ard  to  those  collateral  consequences,  void.  Mr.  Chris- 
tian, in  his  note  at  the  bottom  of  the  page,  admits  the 
position  to  the  full  extent  laid  down  in  the  text,  but  says, 
^4f  the  expression  will  admit  of  doubt,  it  will  not  then 
be  presumed  that,  that  construction  can  be  agreeable  to 
the  intention  of  the  legislature,  the  consequences  of 
which  are  unreasonable.^'  This  is  all  contended  for,  in 
the  construction  of  this  statute.  If  the  btention  of  die 
legislature  was  clearly  expressed,  and  it  was  declared  that 
in  a  case  like  the  one  before  the  court,  it  was  intended 
that  the  securities  in  the  bond  should  be  liable  for  the  full 
amount  of  the  execution,  in  that  case,  however  oppres- 
sive it  might  be,  complainant  would  have  to  submit.  But 
it  is  contended  that  no  such  intention  of  the  legislature  is 
manifest,  that  the  whole  spirit  and  design  of  the  act  seem 
to  the  contrary,  and  that  even  the  letter  of  the  statute  is 
strongly  against  it  when  it  is  applied  to  the  case  before 
the  court. 

The  next  question  is,  whether  the  bond  taken  by  the 
sheriff  was  according  to  the  statute.  Complainant  con- 
tends that  none  of  the  property,  except  the  negroes,  was 
in  fact  levied  on  by  the  sheriff,  and  therefore  he  had  nq 
right  to  take  a  delivery  bond.  In  order  to  bring  a  case 
within  the  statute,  the  sheriff  must  make  a  levy;  in  the  se* 
cond  place  he  must  take  a  bond;  and  in  the  third  place 
the  bond  must  be  forfeited.     Bui  suppose,  as  in  the  case 
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before  the  court,  the  sheriff  takes  a  bond  for  the  ^^^^^^^7  p^^^*°i^ 
of  property  not  levied,  is  the  bond  not  void?     It  certainly      —   —    • 
is :  because  it  is  not  taken  in  a  case  provided  for  by  the  stat- 
ute.    The  proof  in  the  case  shows  that  a  part  of  the 
property  was  inserted  in  the  bond  which  had  not  been 
levied  on,  but  some  of  the  witnesses  say  was  inserted  by 
consent  of  the  agent  for  the  defendant  in  the  execution. 
That  agent,  had  a  special  authority  in  writing  which  only 
authorised  him  to  sign  a  bond  for  the  delivery  of  the  ne- 
groes.    The  proof  is  conclusive  that  he  had  no  power 
beyond  it,  and  tiiat  he  was  not  authorized  to  ins^  the 
other  property.     There  was  no  actual  levy  by  the  sheriff 
on  die  hogs,  &c.  nor  did  the  defendant  consent  to  having 
the  property  put  down  on  the  execution,  or  inserted  in 
the  bond,  and  his  agent  was  not  authorized  to  consent  for 
him.     So  that  in  no  view  of  the  subject  could  the  bond 
be  considered  as  taken  within  the  statute.     But  can  the 
return  of  the  sheriff  that  the  property  w^  levied  on  be 
contradicted?     If  he  had  sold  the  property  without  actu- 
al seizure,  the  sale  would  have  been  void,  and. the  true 
state  of  facts  could  be  shown  notwithstanding  his  entry 
made,  on  the  back  of  the  execution.     1  Haywood's  Rep. 
Blount  vs.  Mitchell,  65.     The  return  of  the  sheriff  here, 
ihat  the  property  was  levied  on,    is  but  one  link  in  the 
chain  of  facts  necessary  to  show  that  the  bond  was  taken 
according  to  the  statute.     It  can  just  as  well  be  contra- 
dicted as  the  fact  that  the  bond  itself  was  taken,  or  that 
it  was  forfeited,  or  any  other  part  of  the  sheriff's  return. 
Suppose  the  sheriff  returns  a  bond  forfeited,  when  in  fact 
die  property  was  tendered,  cannot  the  truth  be  shown? 
Suppose  a  man  represents  himself  as  my  agent,  when  in 
&ct  I  never  gaye  him  any  authority,  and  executes  a  de- 
livery bond  in  my  name,  and  the  sheriff  returns  it  forfeit- 
ed without  my  knowledge,  can  I  not  show  that  it  is  not 
my  bond?     Now  in  both  these  instances  it  is  as  much 
the  sheriff's  duty  to  make  returns,  as  it  is  to  return  that 
the  property  was  levied  on.     I  think  from  this  view  of 
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JACX805,    the  subject  it  will  appear,  that  any  fact  mar  be  shown 

F«bruary  1833.  ,  .f,     ,  ,         ^^       '  .;;  "^ 

^  that  Will  show  the  proceedings  void. 

The  proof  clearly  shows  that  the  bond,  in, part,  is  not 
binding  on  the  defendant  in  the  execution,  for  he  never 
authorized  the  insertion  of  the  property  himself,  nor  did 
he  authorize  his  agent  to  do  so.  Are,  then,  his  securities 
bound?  Surely  not:  for  it  is  not  a  case  within  the  stat- 
ute. But  it  has  been  said  that  M'Connell  should  have 
plead  non  est  factum.  Where  had  he  an  opportunity  to 
ple^d  it?  Or  where  had  the  complainant  an  opportunity 
to  show  that  the  return  of  the  sheriff  was  wrong,  except 
in  this  court,  or  that  the  bond  was  not  taken  according  to 
the  statute?  Any  other  view  of  the  subject  would  make 
the  sheriff  the  sole  judge  whether  the  bond  was  taken  ac- 
cording to  the  statute  or  not. 

P.  M.  Miller^  for  defendants,  contended,  first:  That 
the  property  levied  was  T.  M'Connell's;  and  that  if  it 
was  not,  that  the  securities  for  the  delivery  of  the  prop- 
erty would  still  be  liable,  the  same  as  if  the  property  had 
been  his.  Syme  et  al.  vs.  Montague:  4  Hen.  and  Mun. 
180. 

2d.  That  it  was  not  material  whether  the  property  lev- 
ied on  was  worth  the  amount  of  the  debt  or  not;  that  if 
the  principal  failed  to  deliver  the  property  as  required  by 
the  condition  of  the  bond,  the  securities  are  liable  for  the 
full  amount  of  the  execution.     4  Hen.  and  Mun.  ISO: 

1  Pet.  Rep.  684:   1  Hen.  and  Mun.  212:   2  Hen.  and 
Mun.  100, 

3d.  That  the  provisions  of  the  statutes  authorizing  the 
delivery  bond,  were  absolute;  and  if  the  property  was 
not  delivered  the  securities  undertook  to  pay  the  debt; 
this  was  what  the  statutes  required,  and  what  the  condi- 
tion of  this  bond  expresses;  and  that  a  court  of  equity 
cannot  relieve  against  the  express  provisions  of  a  statute. 

2  Call's  Rep.  206:  3  Bro.  Ch.  Rep.  671:  2  Vesey  128: 
4  Wheat.  Rep.  466. 
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A.  Huntsman^  in  reply:  1st.  Equity  will  relieve  against    JAcvaoir, 
penalties  or  forfeitures,  if  the  party  can  be  placed  in  as  CJ2-^!^^^ 
good  a  situation.     1  Maddox  31,  and  a  collection  of  ao*        Love 
tborities  there  cited:   2  Schoaland  Lefroy:  1  Chan.  Ca.       SaJth. 
S4:  2  Ventress  352:  9  Vesey,  22:  12  Vesey,  282,  475: 
10  Vesey,  97:    18  Vesey,  63.     It  is  insisted  that  if  be 
gets  the  value  of  the  property,  he  is  in  no  worse  situation 
than  if  the  delivery  bond  had  not  been  taken. 

2d.  When  a  penalty  is  inserted  in  a  bond  or  deed  to 
secure  a  collateral  object,  the  object  is  considered  the 
intent  of  the  bond,  and  the  penalty  is  only  auxiliary  or 
accessorial,  and  therefore  it  is  only  to  secure  the  delive- 
ry of  the  property,  which  is  the  only  damage  the  party 
really  sustains;  which  it  is  insisted  in  this  case  extends  to 
the  value  of  it  only,  as  it  was  that  amount  of  property,  and 
that  only  was  the  object  to  be  delivered  at  the  time  spe* 
cified.  1  Maddox  32:  1  Brokers  C.  G.  418:  1  Cox  26: 
1  Ball  and  Bea.  374. 

3d.  The  law  in  regard  to  delivery  bonds  is  not  incon- 
sistent with  the  common  law,  which  is  predicated  upon  the 
principle^  that  when  the  execution  is  levied  upon  proper- 
ty sufficient  to  satisfy  it,  it  is  a  discharge  of  the  defend-* 
ant;  but  is'no  discharge  if  there  is  not  sufficient  property 
levied  upon  to  satisfy  it.  1  Bacchus's  Sheriff,  (N.  York,)  * 
207.  Consequently  it  was  insisted  in  this  case,  as  there 
was  not  property  sufficient  levied  upon,[as  appears  by  the 
bill  and  answer,  that  plaintiff  at  law  can  have  executicm 
for  the  remamder,  and  plaintiff  in  equity  ought  to  be  re- 
lieved for  the  excess.  For  in  accordance  with  this  view 
the  legishture  of  1831,  ch.  *25,  has  passed  an  explanato* 
ry  act  giving  this  relief  now  at  law. 

Green,  J.  In  this  case  several  questions  are  presents 
ed  for  consideration.  1.  It  is  contended  for  the  com- 
plainant that  the  proofs  show  that  the  hogs,  cattle  and 
sheep  were  inserted  in  the  delivery  bond  without  any  le- 
vy  having  been  made  on  them,  and  that,  as  the  act  of  1801) 
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Jackson,    ch.    15,  sec   1,  only  authorizes  the  taking  a  delivery 
Febiru«ryW3.  ^^^  j.^^  property  levied  on,  that  therefore  this  bond  was 
unauthorized  by  that  act,  and  void. 

I  consider  it  unnecessary  to  inquire  what  would  be  the 
effect  of  the  insertion  in  a  delivery  bond  of  property  not 
levied  on  by  the  sheriff;  and  equally  unnecessary  to  enquijce 
what  the  proofs  established  in  this  case;  because  the  re- 
turn of  the  sheriff  on  the  execution  shows  that  this  prop- 
erty was  levied  on  by  him.  This  return  cannot  in  this 
collateral  way  be  contradicted,  but  must  be  regarded  as 
conclusive  of  the  fact. 

It  is  also  insisted,  that  as  the  power  of  attorney  from 
Francis  to  J.  L.  M*Connell  only  authorized  the  execution 
of  a  bond  for  the  delivery  of  three  negroes,  the  insertion 
of  other  property  not  embraced  in  the  letter  of  attorney, 
was  no  way  obligatory  upon  him,  and  that  Love,'the  secu- 
rity, could  not  be  bound  beyond  the  obligation  of  his  prin- 
cipal; and  that  as  M'Connell  offered  to  deliver  the  ne- 
groes. Love  ought  not  to  be  rendered  liable  for  the  non- 
delivery of  the  other  property  mentioned  in  the  bond. 
This  argument  proceeds  upon  a  misconception  of  the 
facts  of  the  case.  It  is  true  that  M'Connell  did  offer  to 
deliver  the  negroes,  but  that  offer  was  made,  as  is  proved 
by  several  witnesses,  upon  the  express  condition  that  the 
.  sheriff  would  agree  to  receive  them  in  full  discharge  of 
the  bond.  The  sheriff  declined  to  do  so,  but  offered  to 
take  the  negroes  and  credit  the  execution  with  them. — 
This  M 'Connell  utterly  refused  to  do.  There  was,  there- 
fore, no  delivery  of  the  negroes,  nor  such  a  tender  of 
tjbem  as  will  excuse  their  non-delivery.  The  tender  was 
conditional,  and  the  condition  interposed  was  one  that  he 
had  no  right  to  prescribe,  and  one  to  which  the  sheriff 
was  bound  to  refuse  his  assent.  But  it  is  not  necessary 
to  the  validity  of  the  obligation  upon  Love,  that  the  bond 
be  also  executed  by  M 'Connell.  The  act  of  1801,  ch. 
16,  sec.  1,  provides,  "that  when  any  execution  may  be 
levied  on  real  or  personal  property,  if  the  debtor  shall 
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give  sufficient  security  to  the  office  to  have  the  goods    Jacwbon. 
and  chattels  forthcoming  at  the  day  and  place  of  sale,  it^v!iJ2iv^' 
shall  be  the  duty  of  the  officer  to  take  a  bond,  payable  to        Love 
the  creditor,  &c."     The  act  does  not  say  that  the  debt-       sJith.  ' 
or  shall  execute  the  bond.     It  can  be  a  matter  of  no  im- 
portance whether  he  does  so  or  not.     He  is  already  lia- 
ble to  the  execution,  and  the  forfeiture  of  a  bond  does 
not  render  him  more  so.     The  liability  of  the  security  is 
the  only  thing  to  be  attained  by  the  bond.     If  therefore, 
he  execute  it,  he  is  bound  by  it,  whether  the  debtor  join 
in  the  execution  or  not.     Were  this  not  so,  no  delivery 
bond  could  be  taken  if  an  execution  were  levied  when  the 
debtor  may  be  absent,  how  ample  soever  the  security  that 
might  be  offered.     The  legislature  did  not  intend  this. 
We  must  look  to  the  reason  of  the  law  in  requiring  a  bond. 
That  could  only  be  to  render  the  security  liable.     There 
IS  no  doubt,  from  the  proof,  but  that  Love  executed  this 
bond  for  all  the  property  specified  in  it.     He  is,  there- 
fore, liable  to  the  full  extent  of  his  undertaking,  without 
any  reference  to  the   powers  of  John  L.  M'Connell  to 
bind  Francis  to  the  full  extent.     This  court,  in  accord- 
ance with  this  principle,  has  constantly  been  in  the  habit 
of  rendering  judgment  upon  appeal  bonds  against  the  se- 
curity, whether  signed  by  the  party  praying  the  appeal  or 
not,  because  the  judgment  would  be  against  such  party^ 
independently  of  the  bond.     The  next  inquiry  is,  wheth- 
er, by  a  proper  construction  of  the  act  of  1801,  ch.  10, 
sec.  1,  the  securities  in  a  delivery  bond  are  liable  beyond 
the  value  of  the  property  levied  upon,  where  such  prop- 
erty is  of  less  value  than  the  amount  of  the  execution.— 
This  act  expressly  provides  that  when  an  execution  shall 
be  levied,  and  a  delivery  bond  taken  and  forfeited,  the 
sheriff  shall  proceed  to  levy  the  execution  on  so  much  of 
the  property   of  the  debtor  as  shall  be  sufficient  to  satis-* 
fy  the  execution,  if  to  be  found;  and  if  property  sufficient 
to  satisfy  the  execution  belonging  to  the  principal  is  not . 
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Jacmow,    found,  "then  the  officer  shall  proceed  and  levj  the  exe- 

Febmary  1833*        .  .  g»    t  *  ^^   , 

-  ^  cution  on  the  property  of  the  security,  sufficient  to  satis- 
fy the  balance  due  on  the  execution,  and  make  sale  of  the 
same,"  &c.  It  would  seem  that  the  language  here  is  too 
explicit  to  admit  of  a  doubt  as  to  what  the  intention  of 
the  legislature  was  in  its  enactment.  If  the  legislature 
intended,  as  complainant's  counsel  contend,  that  the  se» 
curity  should  only  be  liable  on  the  execution,  in  case  the 
bond  should  be  forfeited,  for  the  value  of  the  property 
specified  in  the  bond,  why  was  not  some  mode  of  asc^» 
taining  the  value  prescribed.  It  could  not  but  have  oc- 
curred to  those  who  enacted  this  law,  that  numerous  ca- 
ses would  arise  where  the  property  levied  on  would  not  be 
of  value  sufficient  to  satisfy  the  execution.  With  a 
knowledge  of  this  state  of  things  before  them,  if  they  en- 
tertained the  views  contended  for  by  the  counsel  for  the 
complainant,  they  must  have  perceived  that  in  every  such 
case  a  suit  in  equity  would  be  resorted  to  in  order  to  as- 
certain the  value  of  the  property.  The  act  they  were  pass- 
ing must  have  been  seen  to  promise  an  immense  amoimt 
of  litigation,  producing  delay  and  vexation  and  costs,  evik 
vastly  beyond  any  amount  of  good  the  delivery  bond  was 
likely  to  afford.  The  sheriff  was  not  required  to  desig- 
nate the  value  of  the  property  levied  on  by  him  either  oa 
the  execution  or  in  the  bond.  No  umpire  to  settle  the 
value  was  provided,  and  it  required  but  little  knowledge 
of  men  to  know  that  the  parties  could  never  agree;  hence 
a  resort  to  courts  of  equity  would  have  been  inevitable. 
It  is  perfectly  absurd  to  suppose  the  legislature  would 
have  passed  a  law  fraught  with  so  much  mischief  when 
the  mischief  was  so  apparent. 

In  addition  to  what  has  been  said,  we  are  led  to  con- 
clude that  the  legislature  intended  what  the  act  express- 
es, that  the  security  should  be  liable  for  the  amount  of 
the  execution,  from  the  provision  in  the  act  that  the  sher- 
iff should  "recite  the  service  of  the  execution,  and  the 
amount  of  money  due  them  in  the  bond."    Now,  why 
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recite  in  the  bond  the  amount  of  money  due  on  the  exe*  Jacxsov, 
cation?  Plainly,  that  the  security  for  the  delivery  of  the  wr^?^^* 
property  might  thus,  by  the  bond  he  was  executing,  be  I'O^* 
notified  of  the  extent  of  his  undertaking.  It  would  of-  Smith, 
ten  happen  that  an  execution  which  had  been  in  part  sat- 
isfied,  would  be  levied  on  property  for  the  satisfaction  of 
the  remainder,  or  so  much  as  the  propert]^  so  levied  on 
would  produce..  The  penalty  of  the  bond  was  to  be  in 
double  the  amount  of  the  executipn,  and  would  not  in  such 
case  notify  the  security  of  the  extent  for  which  he  might 
be  rendered  liable.  It  was  important,  in  order  to  afibrd 
him  this  knowledge,  therefore,  that  the  bond  recite  the 
sum  actually  due.  Hence  the  provision.  It  could  not 
have  been  introduced  for  the  benefit  of  the  principal  debt- 
or, for  to  him  it  could  answer  no  valuable  end.  It  could 
not  have  been  to  operate  as  evidence  that  part  of  the  ex- 
ecution was  satisfied,  because  the  return  of  the  sheriff  on 
the  execution  would  show  that;  and  the  bond  equally  with 
the  return,  would  be  under  his  control,  and%  false  state- 
ment in  the  bond  could  as  easily  have  been  made  as  the 
suppression  of  the  truth  on  the  execution.  I  perceive, 
therefore,  no  sensible  reason  for  requiring  this  recitation 
to  be  made,  unless  it  were  for  the  purpose  I  have  sugges- 
ted, to  give  the  security  notice  of  the  exact  extent  for 
which  he  might  be  rendered  liable,  should  the  bond  he 
might  execute  be  forfeited.  These  reasons,  together  with 
the  explicit  and  unequivocal  language  of  the  statute  de- 
claring, that  if  the  amount  could  not  be  levied  of  the  goods 
of  the  principal  debtor,  the  oflicer  shall  levy  sufiicient  to 
satisfy  the  balance  due  on  the  execution  on  the  property 
of  the  security,  impel  me  to  the  conclusion  that  the  in- 
tention was  what  its  language  plainly  imports,  that  he 
should  be  liable  in  such  case  for  such  balance.  This,  so 
&r  as  I  know,  has  been  the  uniform  understanding  of  the 
act,  and  the  uniform  practice  of  the  country.  This,  too, 
most  have  been  the  understanding  of  the  complainant 
when  he  executed  this  bond.     But  it  is  said  this  is  a  pen. 

ir 
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Jacksom,    altj,  and  equhy  will  relieve  against  a  penalty.     This  is 
ZJ^^?^^^   a  mistake.     The  bond  is  taken  in  double  the  amount  of 
Lore       the  execution.     That  is  the  penalty.     The  act  declares 
Smith.      the  liability  to  be  the  balance  due  on  the  execution,  after 
ihb  means  of  the  principal  debtor  are  exhausted.'    It  cre- 
ates a  liability  for  stipulated  damages,  against  which  equi- 
ty cannot  reli#re.     But  if  it  were  viewed  in  the  light  of 
a  penalty,  equity  cannot  relieve  against  a  penalty  enacted 
by  a  statute  or  a  condition  in  law.     Skinner  vs.  Deyter: 
3  John.  Ch.  Rep.  526:  9  John.  Rep.  357:  l^all  and 
Beaty,  47  and  374. 

With  this  view  of  the  case,  I  think  the  decree  ought 
to  be  reversed  and  the  bill  dismissed. 

Catron,  Ch.  J.  In  this  cause,  if  there  had  been  any 
fraud  in  obtaining  the  bond,  if  there  had  been  an  accident 
to  prevent  the  delivery  of  any  of  the  property,  or  death 
of  any  of  the  property,  or  if  it  bad  been  stolen,  or  had 
strayed,  or4iad  been  lost,  without  any  censurable  neg- 
lect on  the  part  of  the  execution  debtor  or  his  security,  I 
should  think  equity  could  interfere.  But  no  fraud,  mis- 
take, or  accident  has  occurred,'and  the  court  at  law,  from 
which  the  execution  issued,  had,  and  now  has,  every 
power  to  afford  relief  in  this  cause,  that  it  has  in  any  oth- 
er, when  a  delivery  bond  has  been  taken  and  forfeited  for 
non-delivery.  If  the  process  of  the  Jdckson  circuit  court 
can  be  controlled  by  a  court  of  equity  in  this  instance, 
every  execution  in  the  various  courts,  and  those  issued 
by  justices,  are  subject  to  the  same  control.  If  there  be 
any  remedy,  it  is  certainly  at  law.  It  will  be  further  re- 
membered, that  at  the  last  term  of  this  court  here,  it  was 
decided  that  when  an  execution  is  levied,  a  delivery  bond 
taken  and  forfeited,  the  execution  is  discharged,  and  the 
delivery  bond  alone  can  be  proceeded  upon.  It  follows 
the  bond  must  cover  the  whole  debt.  And  another  thing 
seems  to  follow:  that  if  the  creditor  has  no  right  to  en- 
force the  execution  enjoined,  which  is  grounded  on  the 
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forfeited  delivery  bond,  he  is  without  remedy.     On  the    Jackson, 
foregoing  grounds,  several  executions  were  quashed,  and  ^^^^^^J'^^ 
the  plaintiff  forced  to  proceed  upon  bis  delivery  bond.        Lov* 
Had   Smith  and  Locke  issued  an  alias  execution  on  the       SmiUi. 
judgment,  it  would  have  been  quashed,  because  the  pre*  « 
ceding  one  had  been  satisfied  by  a  levy  on  property,  and 
a  bond  to  deliver  it.     Suppose  we  now  perpetually  en- 
join, as  against  Love,  the  security,  the  execution  regular- 
ly  issued  at  law  on  the  bond  ?     The  remedy  will  be  defeat- 
ed.    The  bond  is  in  the  nature  of  a  new  judgment,  and 
the    execution   mu3t   pursue  it.     If  there  be  judgment 
against  two,  the  execution  cannot  issue  against  one  singly. 

To  the  suggestion  that  the  present  members  of  the  court 
have  no  power  to  enter  up  a  decree  in  the  absence  of 
one  of  the  judges,  a  full  court  having  advised  at  the  last 
term  in. this  case,  the  court  will  only  say,  that  such  an  ar- 
gument must  address  itself  to  the  discretion,  surely  not 
to  the  power,  of  these  members  to  decide.  The  step  ta- 
ken last  court  had  neither  force  nor  effect.  The  absent 
judge,  it  is  said,  might  concur  with  the  dissenting  judge. 
What  be  might  do,  we  do  not  know;  and  if  we  were  to 
conjecture,  it  would  be,  that  the  decisions  made  at  the 
last  term,  and  which  had  his  hearty  concurrence,  would 
be  followed.  Although  I  dissented  to  them,  yet  they 
were  made  by  the  three  other  members  of  the  court,  and 
are  the  settled  law,  from  which  I  do  not  feel  myself  at  lib- 
erty to  depart. 

My  inclination  was  to  come  to  a  different  conclusion, 
but  I  find  it  is  not  warranted  by  the  statute,  and  feel  my- 
self compelled  to  concur  with  judge  Green  in  reversing 
the  decree  and  dismissing  the  bill. 

Whtte,  J.  dissenting.  The  defendants.  Smith  and 
Locke^  had  an  execution  against  Francis  M'Connell  for 
about  the  sum  of  $2400,  which  came  to  the  defendant 
Holland's  hands,  sheriff  of  Henry  county,  who  levied  it 
on  three  negroes,  the  property  of  Francis  M'Connell. — 
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Jackbov,  M'ConneU  gave  a  delivery  bond,  with  the  complainant, 
iljji^?^^*  Love,  his  security  for  the  redelivering  of  the  property  le- 
•  Lore  vied  on.  After  this  bond  was  executed,  other  property,  to 
Smith.  wit,  cattle,  hogs,  sheep,  household  furniture,  &c.  were 
inserted  in  the  bond  by  the  consent  of  the  parties  there- 
to, and  acknowledged  by  them  to  be  their  act  and  deed.— 
But  as  to  the  consent  and  subsequent  acknowledgement, 
there  being  evidence  on  both  sides,  renders  these  facts 
doubtful.  At  the  day,  the  negroes  were'produced  by  the 
obligors  in  the  delivery  bond,  and  tendered  to  the  sheriff 
upon  his  giving  up  to  them  the  bond,  Vhich  he  refused, 
because  the  rest  of  the  property  mentioned  in  the  bond 
was  not  produced;  but  offered  to  take  the  negroes  and 
credit  the  bond  with  a  receipt  of  them;  this  offer  not  be- 
ing accepted  by  the  obligors  they  retained  the  possession 
of  the  negroes,  and  the  sheriff  returned  the  bond  forfeit- 
ed to  the  office  of  the  circuit  court  of  Jackson  county; 
took  out  a  second  execution  from  the  clerk,  levied  anew 
on  two  of  the  negroes  before  levied  on,  and  sold  them. — 
The  complainant's  bill  is  brought  to  be  relieved  from 
paying  beyond  the  value  of  the  property  levied  on,  and 
inserted  in  the  bond,  allegin§(  that  the  plaintiff  and  the  other 
obligors  had  no  notice  of  the  issuance  of  the  second  execu- 
tion, to  show  cause  against  its  issuance.  The  third  ne- 
gro mentioned  in  the  delivery  bond,  was  worth  about  $200, 
and  the  other  property  above  mentioned,  to  wit,  cattle, 
hogs,  sheep,  &c.  is  not  worth  more  than  $200.  Final 
decree  in  the  court  of  chancery,  that  the  defendants  Smith- 
and  Locke,  be  perpetually  enjoined  from  proceeding  on 
said  delivery  bond,  in  any  execution,  judgment  or  decree 
founded  thereon  against  the  complainant,  except  the  simi 
of  $400  with  interest  from  24th  September,  1829,  until 
paid;  that  being  the  amount  of  the  property  specified  in 
the  condition  of  the  said  delivery  bond,  after  deducting 
therefrom  the  amount  of  moneys  raised  by  sale  of  part  of 
said  property  for  the  satisfaction  of  the  execution  found* 
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ed  on  said  delivery  bond,  and  each  party  to  pay  his  own    Jackbon» 

Febnmry  1833. 

costs.  - 

The  decision  of  this  cause  rests  on  the  act  of  assembly 
of  1801,  ch.  13.     The^said  statute  says,  that "  when  any 
execution  may  be  levied  on  real  or  personal  property,  if 
the  debtor  shall  give  sufficient  security  to  the  officer  to 
have  the  goods  and  chattels  forthcoming  at  the  day  and 
place  of  sale."     Although  in  this  clause,  the  act  in  sta- 
ting the  levy  is  not  particular,  but  general,  it  evidently 
contemplates,  from  its  subsequent  provisions,  two  classes 
of  cases.     The  one,  where  the  levy  on  personal  proper- 
ty is  to  the  amount  of  what  is  due  upon  the  execution.-^ 
The  other  is,  where  the  levy  on  property  falls  short  of 
that  amount.     This  clause,  embracing  all  cases  of  exe- 
cutions, comprehends  both  classes  of  levy,  as  justice  re- 
quires,  to  meet  the  experience  of  the  country,  which 
fiimishes  us  with  numerous  and  regretted,  though  necessa- 
ry, instances  of  both.     In  the  first  class,  the  undertaking 
and  liability  of  the   security  is*  for  the  whole  of  the  mo- 
ney due  on  the  execution;  in  the  second  class  not  for  the 
whole  of  the  sum  due  by  the  execution,  but  proportion- 
ed to  the  actual  amount  and  value  of  the  levy.     The  con- 
struction claimed  on  argument  for  the  defendants,  as- 
sumes for  them  the  liability  incurred  by  the  security  upon 
the  first  class;* and  were  the  present  case  in  that  class  it 
would  operate  justly;  but  in  the  second  class,  which  is  the 
present  case,  it  would  operate  most  unjustly,  contrary  to 
reason  and  the  very  nature  of  the  character  and  duty  of  the 
security.   *To  prevent  this^justice  was  made  the  follow- 
ing provision:  "  it  shall  be  the  duty  of  the  officer  to  take 
a  bond  payable  to  the  creditor,  in  double  the  anjount  of 
the  sum  in  the  execution,  reciting  the  service  of  the  exe- 
cution, and  the  amount  of  the  money  due  thereon,  con- 
ditioned for  the  true  performance  of  the  same."     Now, 
why  should  the  recital  of  the  service  of  the  execution, 
that  is,  a  specification  of  the  particular  items  of  proper- 
ty levied  on,  be  required  to  be  inserted  in  the  bond|  un- 
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Jackson,    less  it  were  to  show  the   precise  amount  of  the  liability 

February  1833.      -      ,  •         •         i_  r  i    i-  i 

v^^-s;-^^  of  the  security,  m  the  event  of  a  non-dehvery  at  the 
Love  day  and  place  of  sale.  It  could  only  be  for  this  pur- 
Smith,  pose  consistently  with  the  aim  and  scope  of  the  act.— i 
What  is  the  moral  extent  of  the  liability  of  the  security 
in'this  tod  similar  cases?  It  is,  that  the  property  of  the 
principal  legally  subjected  by  execution,  should  be  forth- 
coming  and  a])propriated  to  its  discharge  as  far  as  it  will 
be  available;  that  is,  that  the  value  of  the  goods  and  chat- 
tels  attached -and  fastened  on  by  the  levy,  be  so  applied: 
if  this  application  is  not  made,  the  value  becomes  the 
measure  of  the  damages  sustained,  which  the  security  is 
liable  to  pay. 

This  act  construed  according  to  its  letter  in  some  parts, 
as  understood  by  the  defendants'  counsel,  presents  a  law 
of  almost  inconceivable  hardship,  such  as  the  mind  can- 
not assent  to,  as  the  intention  of  an  enlightened  legisla- 
ture. To  give  such  a  construction  would  be  to  strain 
from  the  security  near  $2000  instead  of  $400,  the  utmost 
limit  of  the  extent  of  the  principal's  property  not  previ- 
ously sold  on  the  original  execution. 

The  law,  previous  to  these  acts  of  assembly,  operated 
upon  the  debtor  defendant's  property  alone,  by  the  execu- 
tion of  fieri  facias;  and  this,  in  the  nature  of  things,  was 
all  the  creditor  plaintiffs  could  have,  for-  it  reached  the 
defendant's  all.  Now,  what  is  the  object  of  these  acts? 
Certainly  not  palpable  injustice.  Such  is  not  to  be  impu- 
ted to  the  legislature:  they  were  dictated  in  a  better  spirit; 
to  alleviate  the  immediate  pressure  of  an  execution  by  al- 
lowing a  short  time  to  the  party  to  obviate  and  lessen  the 
inconvenience  and  peculiar  hardship,  that  under  his  imme* 
diate  circumstances  at  the  time  would  be  consequent  up- 
on a  present  deprivation  of  the  possession  of  the  proper- 
ty by  its  removal  upon  sale.  But  this  indulgence  in  be- 
half of  the  unfortunate  debtor,  was  guarded  by  a  condi- 
tion annexed,  so  as  not  to  mjure  the  creditor,  or  place 
him  in  a  worse  situation:  for  his  former  situation  was  to  be 
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restored  to  hiin  precisely,  by  replacing  the  property  lev-    Jacooh, 
ied  on  by  tbe  execution  in  the  sheriff's  hands,  where  it  - 

was  before  the  delivery  under  the  bond;  if  not  so  placed, 
then  the  surety  became  liable  for  its  value. 

Tbe  recent  act  of  assembly,  of  1831,  6h.  25,  accords 
with  the  view  taken  of  this  opinion;  and  although  it  can- 
not be  held  as  a  legislative  construction  of  the  previous 
acts  binding  on  this  court,  yet  it  furnishes  evidence  that 
these  acts,  from  the  structure  of  their  penning,  were  liable 
to  be  misconstrued;  and  from  the  frequency  of  acting  un- 
der them,  it  became  necessary  to  have  the  will  and  in- 
tention of  the  legislature  clearly  and  distinctly  stated  upon 
their  subject  matter.  Tbe  expression  of  that  view  in  the 
first  section  of  this  act,  is  in  these  words:  ^^that  hereaf- 
ter the  security  or  securities  on  any  forfeited  bond  for  the 
delivery  of  property  levied  on  by  execution,  shall  not  be 
held  responsible  for  more  than  the  value  of  the  property 
specified  in  such  bond,  that  shall  not  have  been  delivered 
on  the  day  of  sale."  It  is  a  declaration  and  enactment 
pursuant  to  t]|e  principles  of  equity,  and  in  strict  accord- 
ance with  the  suggestions  of  natural  justice  and  the  dic- 
tates of  right  reason,  clearly  and  plainly  expressed,  disen- 
gaged from  all  equivocal  clauses  involving  doubts  pro- 
ductive of  vexation,  trouble  and  loss. 

The  case  before  the  court  Is  an  illustration  of  the  ef- 
fects of  the  former  acts  on  society  arising  in  mistaken  con- 
struction, induced  by  doubtful'  language.  The  com- 
plainant Love  has  an  execution  levied  on  his  property, 
founded  on  a  forfeited  bond  for  $4,954  56,  entered  into 
on  the  8th  September,  1829,  for  the  delivery  of  the  prop- 
erty on  the  24th  of  the  same  month:  the  sum  due  on  this 
bond  by  the  complainant  Love,  at  the  most  is  $400,  the  val- 
ue of  the  whole  of  the  principaPs  properly  undelivered, 
for  the  non-delivery  of  which,  and  its  application  to  the 
satisfaction  of  the  first  execution  to  that  amount,  is  the 
levy  of  this  execution  on  the  forfeited  bond  made  on 
the  plaintiff  Love,  the  security:  and  perhaps  only  $200 
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u^^^333  w  du©>  *  difference  proceeding  from  a  controverted  point 
~  ^  *  of  law  and  fact,  whether  the  delivery  bond  legally  cover- 
ed the  one  or  the  other  of  these  two  amounts;  a  question 
I  shall  not  examine,  as  both  the  chancellors  who  have  pass- 
ed upon  the  question  concur  in  adopting  the  larger  amount. 
Taking  it,  then,  the  most  unfavorably  i5r  the  security, 
that  he  is  liable  for  $400,  what  a  case  of  hardship,  op- 
pression and  injustice  does  it  present  to  the  face  of  a 
court  of  equity.  The  argument  for  the  defendants,  Smith 
and  Locke,  the  plaintiffs  in  the  execution,  attempted  to 
palliate  this  course  oi  proceeding  against  the  surety. 
Love;  resting  themselves  on  the  execution,  they  say  they 
have  got  a  legal  right  against  which  a  court  of  equity  will 
not  give  relief.  But  independent  of  the  innate  injustice 
of  the  defendants'  case,  a  court  of  equity  is  compelled 
to  notice  the  manner  as  well  as  the  means  by  which  this 
execution  was  obtained.  It  was  obtained  from  the  clerk, 
in  his  office,  without  sanction  of  a  judgment  upon  the 
bond,  without  notice  given  to  the  security,  the  complain- 
ant,  and  without  his  knowledge;  depriving  bim  of  the  op- 
portunity of  appearing,  and  showing  cause  against  its  is- 
issuance;  an  act  of  injustice  almost  without  a  parallel, 
operating  a  fraud  upon  the  plaintiff's  undertaking  as 
surety.  Such  a  legal  right  of  the  defendant,  if  it  can  be 
called  one,  procured  under  these  circumstances,  can- 
not be  retained.  My  opinion,  therefore,  is,  that  the  de- 
cree of  the  court  of  chancery  be  affirmed. 

Decree  reversed  and  bill  dismissed.  ^ 
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Conner  vs.  The  State.  jACKdow, 

February  1833. 
It  18  not  necettary  that  the  venire  facias  shoald  be  spread  apoD  the  '^^JT^''^^^ 
miniites  of  the  circait  court;  it  b  enough  if  the  record  shows  the  return       ^^""^"^ 
of  the  ventre,  and  the  selection  of  a  grand  jniy  of  ''good  and  lawfiil         State, 
men,"  from  among  the  namber  summoned. 


Bjr  tlie  coBfltitntion,  the  judge  may  "state  the  evidence  and  declare  the 
law.*'  This  means  that  he  is  to  charge  the  hiw  upon  the  evidence  ■• 
stated  by  him. 

The  com!  is  not  bound  to  charge  upon  every  principle  of  law  insisted 
wpoa  by  counsel,  however  sound  in  the  abstract  they  may  be,  unlew  it  he 
applicable  to  the  facts  of  the  case. 

When  two  persons  are  fighting,  and  a  third,  unconnected  with  either, 
withoot  any  apparent  provocation,  stabs  one  of  the  parties,  whilst  fightii^, 
the  law  in  such  case  will  imply  malice. 

.  This  is  an  appeal  in  the  nature  of  a  writ  of  error  from 
the  circuit  court  of  the  county  of  Gibson,  upon  an  in- 
dictment for  stabbing.  The  indictment  charged  that  the 
plaintiff  in  error,  the  defendant  below,  on  the  6th  day  of 
October,  1832,  in  and  upon  one  Reuben  P.  Tyson,  an 
assault  did  make,  and  then  and  there  feloniously,  imlaw- 
fully  and  maliciously,  with  a  pocket  knife,  the  said  Reu- 
ben P.  Tyson  did  stab,  thrust  and  penetrate,  and  him 
the  said  Reuben  P.  Tyson  then  and  there  wound,  stab 
and  penetrate,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dig- 
nity of  the  State,  &c.  &c. 

On  this  indictment  the  plaintiff  in  error  was  arraigned 
and  pleaded  not  guilty,  upon  which  issue  was  joined;  and 
at  the  October  term  of  said  court,  1832,  the  cause  was 
submitted  to  a  jury,  who  foim4  the  defendant  guilty  in 
manner  and  form  as  charged  in  the  bill  of  indictment, 
and  assessed  the  term  of  defendant's  imprisonment  in  the 
public  jail  and  penitentiary  house  of  this  State,  to  two 
years;  upon  which  the  defendant  moved  for  a  new  trial, 
and  the  same  being  overruled,  he  excepted  to  the  opin- 
18 
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Jaoksou,  ion  of  the  court,  and  tendered  his  bill  of  exceptions,  &c. 
*Ij^SK?^^/'  From  which  it  appears,  upon  the  trial  before  the  jury,  the 
Conoer  prosccutor  for  the  State  proved  that  on  the  day  men' 
Sute.  tioned  in  the  indictment,  and  at  the  county  of  Gibson, 
the  defendant  with  other  persons  was  at  a  grocery  in  said 
county;  that  some  quarrelling  and  fightmg  took  place  at 
the  grocery,  between  Reuben  P.  Tyson  and  William 
Edmondson;  that  whilst  Edmondson  and  Tyson  were 
engaged  in  the  fight,  the  defendant,  who  had  remained  at 
the  grocery,  at  the  request  of  Edmondson,  seeing  that 
Tyson  had  the  advantage  of  Edmondson,  rushed  in  the 
room  where  they  were  fighting,  drew  his  knife  and  stabbed 
Tyson  in  the  back,  of  the  depth  of  one  or  two  inches; 
that  Tyson  and  defendant  had  no  quarrel,  but  were 
friendly  as  far  as  any  body  knew;  that  Conner  seemed  to 
be  drinking 

The  counsel  for  the  defendant  requested  the  judge  to 
charge  the  jury,  ^^that  if  a  stranger  seeing  two  persons 
fighting,  helps  one,  and  kills  the  other,  it  is  manslaugh- 
ter;" and  that  *'if  two  fight,  and  one  of  them  break  his 
sword,  and  a  stranger  gives  him  his  sword  with  which  he 
kills  the  other,  this  is  manslaughter  in  both,  and  not  mur- 
der;" and  that  drimkenness,  though  it  does  not  incapaci- 
tate a  man  from  forming  a  premeditated  design  to  murder, 
but  as  it  clouds  the  understanding,  and  excites  the  pas- 
sions, it  may  be  evidence  of  passion  only,  and  not  of 
malice  and  design.  Upon  which  the  judge  charged  the 
jury,  that  cases  might  arise  where  the  principles  requested 
to  be  charged  applied,  but  that  they  had  no  application 
to  a  case  circumstanced  like  this;  that  there  must  be 
some  proof  of  the  quantity  of  spirits  drank  by  the  defen- 
dant; that  he  must  be  so  drunk  as  to  be  a  maniac;  that 
the  stabbing  being  proved  to  have  been  perpetrated  by 
the  defendant,  all  the  circumstances  in  extenuation  must 
be  made  out  satisfactorily  by  the  defendant,,  unless  they 
{urose  out  of  the  proof  of  the  State,  or  the  jury  must  find 
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the  defendant  guilty.-   Upon  this  evidence  and  charge,  Jackson, 

the  jury  found  the  prisoner  guilty,  and  the  court  refused  ^lJi^>?^i^' 

to  grant  a  new  trial.     The  venire  facias  was  not  spread  Conner 

upon  the  minutes  of  the  circuit  court,  but  the  record  stute 
showed  it  was  returned,  and  the  selection  of  a  grand  jury 
from  the  persons  summoned. 

6.  Garret  J  for  the  plaintiff  in  error.  1 .  In  this  case 
it  is  believed  that  the  circuit  court  erred,  in  failing  to 
charge  the  jury  that  the  stabbing  must  be  done  with  malice 
aforethought;  for  if  it  be  done  otherwise  than  with  malice 
aforethought,  it  is  excluded  from  the  operation  of  the  act 
of  1S29,  by  the  proviso  to  the  55th  section  of  the  act. 
See  Hay.  and  Cobbs,  251. 

3.  The  judge  in  this  cause  charged  the  jury  on  the  facts 
of  the  case,  which  is  contrary  to  the  5th  section  of  the 
5th  article  of  the  Constitution  of  this  State.  Ficfe,  also 
Cooke's  Rep.  499. 

3.  The  judge  erred  in  refusing  to  instruct  the  jury  as 
requested,  and  by  stating  to  them  that  the  principles  of 
law  upon  which  he  was  requested  to  charge,  were  wholly 
inapplicable  to  the  case  on  trial.  Whereas,  the  princi- 
ples, if  correct,  were  directly  applicable,  as  they  clearly 
prove,  that  had  death  ensued  in  this  case,  it  would  only 
have  been  manslaughter;  and  if  so,  malice,  which  is  as 
essential  an  ingredient  in  the  offence  for  which  the  pris- 
oner was  indicted,  as  in  murder,  is  wholly  excluded.  4 
Com.  Digest,  751,  752:  1  Hawkins'  P.  C.  125,  sec. 
35:  12  Coke's  Rep.  87. 

4.  The  court  erred  in  saying  to  the  jury,  that  the  fact  of 
stabbing  being  proved,  the  jury  were  bound  to  find  the 
defendant  guilty,  unless  he  satisfactorily  proved  the  cir- 
cumstances in  mitigation  or  excuse,  unless  the  circum- 
stances arise  out  of  the  State's  evidence.  Ridley's  Case, 
3  Yerger's  Rep. 

5.  The  court  ought  to  have  arrested  the  judgment,  be- ' 
cause  the  grand  jury  was  not  summoned  according  to 
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jACKflON,    law.     The  law  requires  twenty  six  to  be  summoned,  and 

*  ^^^        the  record  shows  but  twenty  five.     Hay.  and   Cobbs, 

209:  Act  of  1811,  ch.  72:  and  1821,  ch.  64. 

A.  B.  Bradford^  Attorney  General  14th  District,  for 
the  State,  contended:  1.  That  the  testimony  given  on 
the  trial  of  the  cause,  presents  one  of  the  most  deliberate 
cases  of  implied  malice  that  could  be  named.  It  was  a 
dangerous  stab,  with  a  deadly  weapon,  without  the 
slightest  provocation;  and  if  death  had  ensued,  would 
have  been  murder.  1  Hawkins'  P.  C.  184,  sec.  3, 185, 
sec  4:  Foster's  Cro.  Law,  290:  1  Russell  on  Crimes, 
632,  633:  Cornwell  vs.^the  State,  Martin  and  Yerger's 
Rep.  159. 

2.  The  judge  charged  correctly  when  he  stated  to 
the  jury,  that  the  fact  of  stabbing  being  proved  by 
the  State,  all  circumstances  in  extenuation  must  be  made 
out  satisfactorily  by  the  defendant,  unless  they  arise  out 

of  the  proof  of  tlie  State.  1  East's  Crown  Law,  224, 
sec.  12:  1  Hawkins,  98,  ch.  13,  sec.  32:  1  Russell  on 
Crimes,  615. 

3.  If  the  venire  from  the  county  court  does  not  direct 
the  proper  number  of  jurors  to  be  summoned,  or  if  the 
proper  number  are  not  summoned,  the  circuit  court  have 
the  power  to  fill  up  the  pannel  by  summoning  the  by- 
standers, which  it  will  be  presumed  was  done  in  this  case. 
The  record  need  not  show  tliis  fact.  The  court  will  be 
presumed  to  have  done  its  duty. 

Greei^,  J.  delivered  the  opinion  of  the  court. 

The  first  position  assumed  for  the  plaintifi*  in  error  is, 
that  the  record  is  defective  for  this,  that  it  does  not  set 
out  the  venire  facias  at  length. 

It  is  not  necessary  that  the  venire  facias  be  spread  upon 
the  minutes  of  the  circuit  court.  It  composes  no  part 
of  the  proceeding  in  that  court.  .  It  is  enough  if  the  re- 
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cord  shows  tba  return  of  the  venire  facicts^  and  the  selec- 
tion of  a  grand  jury  of  g%>d  and  lawful  men  from  among  Febrifa'^^sss. 
the  number  summoned  and  attending.     Comwell  vs.  the 
State,  Martin  and  Yerger's  Rep.  147:  M'Clure  vs.  the 
State,  1  Yerger's  Rep.  206. 

The  court  will  presume  in  favor  of  the  regularity  of 
the  proceedings  of  the  circuit  courts.  If,  however,  the 
record  does  set  out  the  venire  facias  and  show  particu- 
larly and  minutely  all  that  was  done  in  selecting  and 
empannelling  the  grand  jury,  and  by  such  record  it  ap- 
pears that  the  statutes  have  not  been  pursued,  a  question 
wholly  different  from  the  present  would  then  be  raised. 
In  such  case,  nothing  would  be  left  to  presume. 

The  principal  ground  relied  on  by  the  counsel  for  the 
plaintiff'  in  error  is,  that  the  judge  who  tried  the  cause,  in 
his  chai'ge  to  the  jury  assumed  the  right   to  decide  the  - 
facts  of  the  case,  and  excluded  from  the  jury  the  free  exer- 
cise of  their  constitutional  powers.     In  the  part  of  the 
charge  complained  of,  the  judge  in  substance  told  the 
jury,  that  the  principle  of  law  read  and  reUed  upon  by 
defendant's  counsel,  that  if  a  stranger  seeing  two  fighting 
and  helps  one  and  kills  the  other,   it  is  manslaughter, 
could  have  no  application  to  a  case  like  tliis.     It  is  insis- 
ted that  he  here  assumed  the  state  of  facts  presented  by 
the  evidence  in  this  cause,  and  excluded  the  jury  from  an 
investigation  of  the  facts,  so  as  to  ascertain  whether  they 
brought  this  case   within  the  principle  contended  for. 
The  judge  may  ''state  the  evidence,  and  charge  the  law." 
This  means  that  he  is  to  charge  the  law  arising  upon  the 
evidence  so  stated  by  him.     He  is  not  to  charge  every 
principle  of  law  which  may  be  insisted  upon  by  counsel, 
whetlier  it  have  application  to  the  case  under  considera- 
tion or  not,  how  sound  soever  such  principle  may  be  in 
the  abstract.     If  he  were,  he  would  be  guilty  of  gross 
impropriety.     Such  a  course  would  tend  to  the  subver- 
sion rather  than  the  attainment  of  justice.     It  is  as  impor- 
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Jackson,    tant  that  irrelevant  questions  of  law  should  be  kept  out  of 
'v^^JI^JZ^'  the  view  of  the  jury,  as  that  thay  should  not  be  permitted 
Conner      to  hear  irrelevant  facts.     In  either  case  to  encumber  their 
Slate.       minds  with  a  mass  of  irrelevant  matter,  would  tend  to  ob- 
'  scure  the  true   matter  of  inquiry,  and  lead  them  astray 
in  the  investigation  of  questions  not  belore  them.     If  a 
principle  of  law  be  stated  and  insisted  on   by  counsel, 
which  manifestly  has  no  application  to  the  case,  it  is  the 
duty  of  the  court  to  tell  the  jury  it  has  no  application, 
lest  they  be  misled  by  it.     It  is  a  great  mistake  to  sup- 
pose that  a  court  in  charging  the  jury,  is  to  deal  alto- 
gether in  abstractions.     His  discussion  of  legal  questions 
should  be  confined  to  such  only  as  are  directly  raised  by 
the  evidence  in  the  cause.     From  what  has  been  said,  it 
follows,  that  if  the  principle  stated  and  insisted  on  by  the 
defendant's  counsel,  has  no  application  to  this  case,  the 
judge  did  not  err  in  telling  the  jury  so. 

In  this  case  the  evidence  shows,  that  two  were  fight- 
ing, and  while  engaged,  the  defendant  rushed  into  the 
room,  and  without  any  provocation,  inflicted  on  one  of 
them  a  dangerous  stab.  He  is  no  more  excusable  for 
this  act,  committed  on  one  who  was  fighting  with  a  man 
not  at  all  connected  with  him,  than  he  would  have  been, 
had  he  inflicted  a  like  blow  on  one  not  engaged  in  a  fight. 
In  such  case,  the  law  would  imply  malice  from  the  fact 
that  he  used  a  deadly  weapon  without  provocation.  So 
the  law  implies  malice  here,  for  the  defendant  acted 
without  provocation.  The  principle  contended  for  by 
the  defendant's  counsel,  is  only  applicable  to  a  case 
where  the  conduct  of  the  stranger  would  be  such  as  only 
to  make  a  case  of  manslaughter,  if  the  party  slain  were 
engaged  in  no  fight  previously;  such  is  not  this  case,  and 
therefore  the  judge  did  right  in  saying  that  the  principle 
had  no  application  here.  There  are  several  other  points 
made  in  this  record,  but  as  they  are  not  considered 
important,  and  have  not  been  insisted  on  at  the  bar,  it  is 
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aimecessary  to  discuss  them.     Let  the  judgment  be  af-    ^^***®,^ 
finned.  /  ~ 

Judgment  affirmed. 


CuRLiN  vs.  The  State. 

Speeial  verdict  as  follows:  <*W6  find  tliat  an  affray  was  committed 
by  Cliambera  and  Stanley,  in  the  fighting  of  Conner,  in  Weakley  county, 
as  charged  in  the  indictment,  and  that  the  defendant  Cnrlin  aided  and 
MWfltod  in  the  commisiion  of  the  afiray."  Held,  that  from  this  findmg 
Cnrlia  was  guilty  of  an  a£&ay. 


In  mndemeanom,  all  who  aid,  assist  or  abet,  are  gnilty  as  principals. 

The  facts  of  this  case  are  fully  stated  in  the  opinion 
of  the  court,  which  renders  it  unnecessary  to  relate 
them. 

Jl.  B.  Bradford^  Attorney  General,  for  the  State. 

«i9.  6.  Bonduranty  for  the  plaintiff  in  error. 

Whtte,  J.  delivered  the  opinion  of  the  court. 

This  was  an  indictment  for  an  affray,  brought  in  the 
county  court  of  Weakley  county,  at  the  April  term, 
1831.  The  indictment  charged,  that  on  the  25th  day  of 
March,'  1831,  a  certain  Greenberry  Chambers,  Lewis 
Stanley,  Zacheus  Curlin,  William  Paschall,  all  of  the 
said  county,  with  force  and  arms,  in  the  public  highway, 
near  the  house  of  Amos  Hill,  an  affray  did  make,  by 
then  and  there  fighting  together  with  one  Isham  Conner, 
and  him,  the  said  Conner,  did  greatly  beat,  bruise,  wound 
and  ill  treat,  to  the  great  damage  of  the  said  Conner, 
to  the  terror  of  all  the  good  people  there  assemUed,  and 
against  the  peace,  &c. 

To  this  indictment  the  defendant  below  and  plaintiff 
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Jackson,    in  this  court,  Zacheus  Curlin,  appeared  and  pleaded  not 


February  1833. 


guilty,  on  which  issue  was  joined.  The  jury  rendered 
the  following  verdict:  "We  find  that  an  affray  was  com- 
mitted hy  Chambers  and  Stanley,  in  the  fighting  of  Con- 
ner, in  Weakley  county,  as  charged  in  the  indictment, 
that  the  defendant  Curlin  aided  and  abetted  in  the  com- 
mission of  said  affray."  The  attorney  general  moved 
the  court  for  judgment  on  this  verdict,  which  was  op- 
posed by  the  defendant,  and  after  argument  the  court 
arrested  the  judgment,  and  discharged  the  defendant 
without  day;  and  the  cause  was  taken  by  appeal  in  error, 
by  the  attorney  general,  to  the  circuit  court  of  Weakley 
county,  who  reversed  the  judgment  of  the  county  court 
of  Weakley  county,  upon  the  verdict  therein  rendered, 
and  gave  judgment  that  the  State  recover  of  the  defen- 
dant Curlin,  the  sum  of  one  dollar,  the  fine,  and  pay  the 
costs  of  the  prosecution;  upon  which  an  appeal  in  error 
was  taken  to  this  court  by  Curlin,  the  plaintiff  in  error. 

Tliis  court  is  of  opinion  that  there  is  no  error  in  the 
judgment  rendered  by  the  circuit  court  upon  the  verdict 
in  the  county  court.  That  verdict  is  somewhat  informal, 
but  substantially  good.  It  finds  that  Chambers  and  Stan- 
ley are  guilty  of  an  affiray  as  charged  in  the  indictment, 
in  fighting  of  Conner,  and  that  Curlin  aided  and  abetted 
in  the  commission  of  the  affray.  This  is  finding  Curlin 
guilty  of  the  affray;  for  in  all  the  lesser  offences,  all 
persons  who  are  in  any  manner  concerned  therein,  if 
guilty  at  all,  are  principals,  and  equally  guilty.  See  1 
Chitty's  Crim.  Law,  261,  and  authorities  there  cited. 

The  judgment  of  the  circuit  court  must  be  affirmed. 

Judgment  affirmed. 
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LowRANCE  VS.  The  State.  Jacksoh, 

February  1833. 
It  18  not  neeeaury  to  prove  by  the  perroa  whose  property  iseharged  to   ^^^^^^^^^ 
have  been  stolen,  that  the  property  stolen  belonged  to  him;  the  teatimo-         *^>^nce. 
ny  of  other  persons  who  knew  the  fact,  is  sofficieDt.  Sute. 

Where  the  pannel  of  jorors  faroisbed  by  thecoiiDty  court,  and  ont  of 
which  a  grand  jory  was  selected,  did  not  contain  the  onmber  reqoired  bj 
hw,  it  was  held  that  this  was  not  sofficient  to  arrest  the  jodgment 

The  facts  in  this  case  are  given  in  the  opinion  of  the 
court. 

JS.  jmUer  and  V.  D.  Barry,  for  plaintiff  in  error. 

Bradford,  Attorney  General,  for  the  State. 

Catron,  Ch.  J.  delivered  the  opinion  of  the  court* 

The  first  ground  of  objection,  and  on  which  a  new 
trial  is  claimed,  is,  that  the  best  evidence  of  the  owner* 
ship  of  the  money  stolen,  was  not  produced.  JohnPlunk's 
money  was  the  subject  of  the  larceny.  His  daughter, 
Elizabeth  Plunk,  proved  that  it  was  in  the  house,  lying 
upon  an  open  shelf  among  some  clothes;  she  saw  it  there 
m  the  morning.  The  succeeding  night  the  defendant 
lodged  at  her  father's,  and  was  in  the  house  alone;  that 
next  day  the  money,  (about  160  specie  dollars,)  was 
missing,  no  one  save  the  family  having  been  there,  and 
in  a  situation  to  take  it,  but  defendant.  It  is  insisted 
John  Plunk  was  the  best  witness  to  prove  the  ownership 
of  the  money,  and  that  no  evidence  should  be  taken  as 
proof  of  a  fact,  which  from  the  nature  of  the  fact,  sup- 
poses still  better  testimony  behind  in  the  power  of  the 
party.  1  Phil.  Ev.  176:  1  Stark.  Ev.  389,  390:  M'- 
NaUy's  Ev.  342. 

That  when  the  testimony  of  a  witness  is  direct,  it  is 
of  a  superior  native  to  the  testimony  of  one  from  whose 

19 
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Jacksoh,  evidence  only  a  strong  presumption  may  arise.  3  East, 
*  -*'^-      •  192:  4  Mass.  Rep.  646. 

The  grade  of  evidence  of  John  Plunk,  and  Elizabeth 
Plunk,  would  have  been  the  same,  and  the  objection 
rests  itself  on  a  defect  of  proof,  supposing  better  behind. 
That  John  Plunk  owned,  and  had  in  his  possession  $160, 
could  just  as  well  be  proved  by  his  daughter,  as  himself; 
that  it  was  in  its  proper  place  on  the  morning  of  one  day, 
and  missing  the  next,  and  in  the  mean  time  defendant 
in  a  situation  to  steal  it,  was  most  probably  better  known 
to  her  than  any  other  person.  No  doObt  the  money  was 
stolen. 

It  is  next  insisted,  that  there  was  not  evidence  suffi- 
cient adduced  to  the  jury  to  warrant  the  verdict.  Defen- 
dant's own  account  of  his  pecuniary  concerns  was,  that 
he  left  home  with  a  horse  worth  $50,  that  he  exchanged 
some  six  times,  and  bought  and  sold  once,  and  in  some 
three  or  four  days  returned  with  a  horse  worth  eighty 
dollars,  and  fifty  dollars  in  money.  When  he  was  arres- 
ted he  had  In  his  possession  76  specie  dollars.  It  was 
proved  he  had  exchanged  horses  once,  and  given  twenty 
specie  dollars  to  boot.  Smith,  with  whom  he  ex- 
changed, had  doubts  of  his  honesty,  and  called  a  witness 
to  the  trade,  and  who  examined  the  money.  Lowrance 
said  it  was  good,  he  had  collected  it  the  day  before. 
The  defendant  introduced  no  proof  that  he  had  gotten 
the  ninety  six  dollars  by  exchanging  and  selling  horses 
as  stated  by  him;  this  was  a  bungling  fabrication:  how 
did  he  get  it?  Stole  it  from  Plunk  beyond  doubt! 

The  next  objection  is,  that  the  pannel  of  jurors  fur- 
nished by  the  county  court,  had  only  twenty  five  on  it, 
instead  of  twenty  six;  that  for  this  reason  the  indictment 
is  void,  the  judgment  must  be  arrested  and  the  defendant 
discharged. 

It  has  been  decided  by  this  court,  in  the  cases  of  Corn- 
well  vs.  the  State,  Bennett  vs.  the  State,  and  M'Clure 
ys.  the  State,  reported  in  Martin  and  Yerger's,  and  in  1 
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Tcrger*s  Reports,  that  if  it  appears  the  jurors  were  g^^^  p  ^^^'"^Sjg 
and  lawful  men,  no  further  qualifications  in  detail,  need 
be  stated.     You   must   presume  in  favor  of,   and   not 
against  the  statement  in  the  record.     1  Yerger's  Re- 
ports, 215. 

But  it  is  insisted,  that  here  the  presumption  is  rebutted, 
for  that  it  is  shown  by  the  record  that  the  pannel  was 
iUegal  and  of  course  void.  Such  was  judge  Peck's 
opinion  delivered  at  the  last  term  in  Coat's  case.  He 
says:  *'A  venire  facias  for  less  than  the  number  required 
by  the  act  of  Assembly,  is  in  law  no  venire  facias.'* 
Grant  the  conclusion  from  the  premises,  and  what  is  the 
consequence?  By  the  act  of  1779,  ch.  6,  the  circuit 
court  for  want  of  a  nomination  of  jurors  by  the  county 
court,  shall  summon  and  empannel  by-standers.  The 
act  of  1817,  ch.  131,  makes  the  same  provision.  Of 
course,  if  the  county  court  nomination  ~  be  illegal  and 
void,  it  will  be  disregarded  by  the  circuit  court,  and 
by-standers  empanneiled.  The  jurors  thus  unlawfully 
nominated  and  summoned,  being  freeholders,  or  house  hoi-  - 
ders,  are  good  and  lawful  men,  and  standing  by,  may  be 
empaimelled. 

Suppose  a  sufficient  number  are  not  summoned  by  the 
sheriff,  or  if  summoned,  do  not  attend.  The  act  of 
1817,  orders  the  deficiency  to  be  made  up  of  by-stan- 
ders. A  majority  of  this  court  do  not  believe  that  when 
less  than  twenty  six  jurors  are  nominated,  the  order  of 
the  county  court  is  void.  Every  man  in  the  county  who 
is  a  freeholder,  or  householder,  being  the  "peer"  of  every 
other  man,  is  a  qualified  juror.  The  county  court  has 
the  right  to  nominate  as  high  as  twenty  six  for  the  circuit 
court,  and  the  circuit  court  the  power  to  summon  every 
man  in  the  county  to  attend,  if  needed,  and  out  of  twenty 
six  to  draw  a  grand  jury.  The  rights  of  these  inquisi- 
tors and  judges  of  facts  are  equal,  and  the  circuit  courts  ' 
have  full  power  and  unlimited  discretion,  without  making 
^stinctions,  to  call  forth  and  organize  this  arm  of  the 
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Jackson,  judicial  power.  Truly,  for  the  sake  of  convenience  and 
•  ™**'3L  ^jjj  a  jury  may  be  ready  to  aid  the  courts,  the  county 
court  is  directed  to  see  that  the  common  sheriff  of  both 
courts  has  a  jury  ready  on  the  first  day  of  the  term.  But 
if  the  county  court,  the  sheriff,  or  the  jury  summoned 
fail,  the  circuit  court  in  virtue  of  its  own  powers,  calk 
upon  the  jurors  of  the  county  at  pleasure,  and  proceeds 
with  the  business.  We  deem  it  idle  to  refine  in  a  court 
of  error,  in  reference  to  the  details  of  practice  in  the 
courts  below.  Was  the  grand  jury  who  found  the  bill  of 
indictment,  composed  of  good  and  lawful  men?  Such  is 
the  presumption  in  favor  of  the  proceedings  of  the  circuit 
court,  (M'Clure's  case,)  and  the  presumption  is  fortified 
by  the  record.  The  other  exceptions,  we  apprehend, 
are  of  no  material  consequence,  and  we  do  not  doubt  the 
defendant  was  well  convicted. 

Green,  J.  gave  no  opinion  upon  the  last  groimd  of 
exception  mentioned  in  the  above  opinion,  and  concurred 
upon  the  others  in  affirming  the  judgment. 

Judgment  affirmed. 
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Jaokm>w, 

Cassels  vs.  The  State.  ^^^^1}^ 

Tlie  mprame  comt  will  not  reveree  m  jodgment  becanse  the  Twdkt  k 
afunat  evidence,  vnleM  the  prepondemnee  be  m  manifeft  ae  to  preaent 
\  of  great  rashneae  on  the  part  of  the  jwy. 


MThere  A.  anthorizea  or  lieenaea  B.  to  receive  property  loat  or  BtoleB, 
and  be  receives  the  property  fronn  the  thief,  knowing  it  to  be  atolen,  witli  ft 
felonions  intent,  he  ia  goilty  of  a  felony  m  reoaiving  the  propaity*  iiot» 
withatanding  the  license,     (a) 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of 
the  court,  and  it  is  not  necessary  to  repeat  them. 

«tf.  L.  MarHn  and  P.  Jtf.  Miller,  for  the  pUntijOT  in 
error,  contended:  1.  That  the  evidence  in  the  cause, 
showed  that  the  mare  when  stolen,  (if  stolen  at  all,)  was 
out  of  her  usual  range,  and  was  lost  to  the  owner.  If 
such  were  the  fact,  no  larceny  could  be  committed  in 
taking  her,  as  there  must  be  a  trespass  in  the  original 
taking,  to  constitute  a  larceny.  1  Haywood's  R^.  -— *- 
in  note:  2  Tenn.  Rep.  and  Porter  vs.  The  State,  Mardii 
and  Terger's  Rep. 

2  If  there  were  a  larceny,  the  defendant  was  not  the 
person  who  stole  her.  The  proof  is  clear  upon  this 
point;  he  received  her  from  a  third  person;  and  whether 
he  knew  she  was  stolen  or  not,  makes  no  difference  in 
this  case,  as  he  had  the  license  or  permission  of  the  owner 
to  receive  her. 

Bradford^  Attorney  General  for  the  14th  District,  con- 
tra. In  this  case  there  are  no  exceptions  to  the  charge  of 
the  court  on  either  side.  I  rely  on  two  points:  1 .  That 
from  the  facts, disclosed,  the  mare  had  not  left  the  neigh* 
borhood  of  her  accustomed  range,  and  that  Douglass  at 
any  time  with  ordinary  diligence  could  have  taken  posses- 


<«)   rUe  Wright  v&  the  State,  post. 
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JAcstfON,    sion  of  her,  as  her  range  was  known  to  all  the  neighbor- 

^IJri^J^i^hood,  and  was  within  two  or  three  miles  from  the  lick 

Casseh      stump;  that  mider  these  circumstances  she  could  not  be 

Sute.       considered  so  far  lost  to,  or  strayed  from  the  owner,  that 

she  was  out  of  his  constructive  possession,  and  the  taking 

of  her  would  be  a  mere  finding.     Vide  East's  Crown 

Law,  ch.  16,  sec.  99,  664:  1  Hale  506:  2  Russ.  on 

Crimes,  1042:  2  East  553,  ch.  16,  sec.  2. 

If  A.  take  the  goods  of  another,  knowing  it  to  be 
such,  it  is  larceny,  though  astray.  14  Johnson's  Rep. 
294:  1  Hawk.  142. 

2.  From  the  testimony  throughout  it  is  shown  this  was 
not  a  casual  finding;  but  that  the  prisoner  well  knew  who 
the  mare  belonged  to  at  the  time  he  received  her,  and 
where  she  ranged,  and  he  received  her  with  a  felonious 
intent.  East's  Crown  Law,  664,  665,  663:  1  Hawkins^ 
142.  The  finding  must  be  bona  fide,  14  John's  Rep. 
296,  297:  2  Russell,  1043^-5.  AU  the  facts  were 
properly  before  the  jury,  and  this  court,  it  is  conceived, 
will  not  disturb  the  verdict. 

Oreen,  J.  delivered  the  opinion  of  the  court. 

In  this  case  the  counsel  for  the  plaintiff  in  error  con- 
tend that  the  proof  clearly  establishes:  1.  That  the 
mare  charged  to  have  been  stolen,  was  at  the  time  she 
was  taken,  lost  from  the  owner,  and  oiit  of  his  posses- 
sion, either  actual  or  constructive;  and,  2.  That  the  de- 
fendant was  authorized  to  take  her  in  possession,  by  the 
owner;  and  that  therefore,  in  either  case,  there  could  be 
no  trespass  in  the  taking,  and  consequently  no  larceny. 

1.  As  to  the  mare  being  out  of  the  possession  of  the 
owner  at  the  time  she  was  taken.  The  evidence  is,  that 
Douglass,  the  owner  of  the  mare,  had  turned  her  out  in 
the  spring,  and  was  in  the  habit  until  the  first  of  July,  of 
salting  her  at  a  stump  near  Reynolds';  that  she  ranged 
during  that  time,  east  and  south  of  the  place  where  she 
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was  salted;  she  was  then  taken  hence  to  Jackson,  and  on    Jaouoit, 

the   fourth  of  July  salted   at  home,   and  turned  out.  «!^^v^^^ 

Douglass  neither  saw  or  heard  of  his  mare  from  that  time 

until  sometime  in  September.     He  had  searched  in  her 

usual  range  several  days  for  her,  without  success,  and 

considered  her  as  being  lost.     In  September,  on  the 

Thursday  after  a  camp*meeting,  he  was  informed  she  was 

in  Casseb'  old  field,  and  had  been  there  ever  since  July. 

This  old  field  is  two  or  three  miles  west  of  the  place  he 

had  usually  salted  her.     He  went  once  to  Cassels'  old 

field  to  look  for  her,  but  did  not  find  her.     He  told  plain* 

tiff  in  error,  he  would  pay  him  if  he  would  get  her  and 

bring  her  to  him.     The  mare  was  particularly  described 

to  plaintiff  in  error.     One  witness  proves,  that  on  the 

Saturday  previous  to  the  camp-meeting  spoken  of,  he 

saw  the  mare  in  the  possession  of  a  man  who  was.  taking 

her  away  from  Cassels'  old  field;   another  witness  is 

confident  that  he  saw  the  mare  in  the  old  field  on  the 

Tuesday  after  said  camp-meeting.     The  plaintiff  in  error 

proves  by  Turner,  that  he  was  with  Cassels  when  he  got 

the  mare;  that  they  met  a  man  whom  he  did  not  know, 

in  the  road  with  her;  that  the  person  in  possession  of  the 

mare,  proposed  to  sell  her,  and  that  Cassels  purchased 

her  of  him;  that  he  did  not  know  what  Cassels  gave  for 

faer,  but  saw  him  pay  some  money. 

The  indictment  has  two  counts;  the  first  charging  that 
the  plaintiff  in  error  stole  the  mare,  and  the  second 
charging  that  he  received  her  knowing  her  to  be  stolen. 
He  was  convicted  on  the  second,  and  acquitted  on  the 
first  count.  It  is  admitted  on  both  sides,  that  the  circuit 
judge  charged  the  law  correctly.  The  circuit  court  re- 
fused to  grant  a  new  trial,  and  the  question  for  this  court 
to  determine  is,  whether  the  verdict  of  the  Jury  was  so 
manifestly  against  the  law  and  evidence,  as  to  authorize 
this  court  to  reverse  the  judgment,  because  the  court 
'below  refused  to  set  it  aside.  It  has  been  constantly 
held,  and  is  the  settled  law  of  this  court,  that  it  will  not 
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Jaoksoh,    reverse  a  judgment  of  the  inferior  court  for  sueh  came 
*  -^^—    /only,  unless  there  be  a  great  preponderance  of  evidence 
against  the  verdict,  so  as  to  present  a  case  of  uncommon 
rashness  on  the  part  of  the  jury.     Does  this  record  pre- 
sent such  a  case?     We  do  not  think  it  does.     Nay,  it 
seems  to  us,  that  the  verdict  was  justified  from  the  facts 
here   disclosed.     It   is  not  necessary   to   discuss  any 
disputed  question  of  law  in  order  to  the  decision  of  this 
cause.     Whether  Cassels'  old  field,  where  the  mare  was 
from  July  until  September,  is  so  remote  from  the  usual 
range  in  which  she  had  run  during  the  early  part  of  the 
summer,  as  that  she  could  be   considered   as    having 
strayed,  gone  beyond  the  constructive  possession,  and 
become  lost  to  the  owner,  was  a  matter  properly  left  for 
the  consideration  and  decision  of  the  jury.     That  Doug- 
lass considered  her  as  lost,  does  not  admit  of  a  doubt; 
but  whether  she  was  so  in  fact,  is  another  question.     It 
cannot  be  admitted  that  a  man's  property  is  so  lost  as  to 
be  in  legal  estimation  out  of  his  possession,  merely  be- 
cause he  has  searched  the  place  he  had  usually  kept  it, 
and  not  finding  it,  were  to  give  it  as  his  opinion  that  it 
was  lost;  such  a  doctrine  would  be  preposterous.     How 
often  does  it  occur  with  us  aU,  that  an  article  of  property 
about  the  house   having   been  removed   from  its  usual 
place,  cannot  be  found  after  repeated  searches,  and  yet, 
during  the  whole  time  we  believe  it  lost,  it  remains  in 
the  house.     Surely  no  one  will  insist  that  if  it  be  taken 
from  the  house  with  felonious  intent,  during  the  time  the 
owner  thought  it  lost,  that  his  opinion  of  its  loss  shall  so 
place  it  out  of  his  possession  in  legal  contemplation  as 
that  the  takmg  will  not  be  larceny.     How  often  does  the 
owner  search  for  a  horse,  or  a  hog  in  its  usual  range, 
without  finding  it;  the  only  reason  being,  that  he  has  not 
been  sufficiently  minute  in  his  researches,  for  the  beast 
may  be  all  the  time  in  its  accustomed  range. 

In  a  case  like  this,  some  men  would  conclude  that  the 
animal  was  lost,  while  another  would  have  great  coot- 
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dence  he  would  yet  find  it;  now  shall  the  notion  the  ^  {a.ck»on, 

,  <-  «  .  .  1        /.  1       •         February  1833. 

owner  may  happen  to  fall  inta,  constitute  the  felonious       —   ^ 
taking  the  property  a  larceny  or  not  a  larceny,  as  his 
opinion  as  to  whether  if  is  lost  or  not,  shall  be  the  one 
way  or  the  other?     Surely  not!     The  opinion  of  Doug- 
lass, therefore,  as  to  whether  his  mare  was  lost  or  not, 
cannot  alter  the  case.     It  must  be  left  to  be  determined 
independently  of  that  opinion,  whether  she  had  strayed 
from  her  usual  range,  as  to  be  in  fact  lost  and  out  of  the 
possession  of  the  owner.     But  upon  this  subject  the  evi- 
dence presents  another  view  of  the  case,  which  obviates 
the  difficulty  as  to  whether  the  mare  was  lost.     Suppose 
she  were  lost  from  July  until  September,  at  the  time  of 
the  camp-meeting;  at  that  time  the  owner  was  informed 
where  she  was.     It  cannot  be  contended,  but  that  if  the 
owner  had  known  immediately  after  turning  the  mare  out 
in  July,  that  she  went  to  this  old  field,  and  that  he  had 
all  summer  been  apprised  that  she  ranged  there,  but  that 
the  law  wohld  consider  her  all  that  time  in  his  construc- 
rive  possession.     Then  will  not  the  communication  of 
that  knowledge  to  him  in  September,  though  he  was 
ignorant  of  it  in  July  and  August,  have  the  same  efiect 
as  though  he  had  possessed  it  all  the  time?    We  think  so? 
If  this  be  so,  the  only  difficulty  is  whether  the  mare  was 
taken  before  or  after  the  communication  of  that  know- 
ledge to  the  owner.     One  witness  states  that  he  saw  a 
man  taking  her  away  on  the  Saturday  previous  to  the 
camp-meeting,  and  another  witness  proves  that  she  was 
in  the  old  field  on  the  Tuesday  subsequent  to  it.     It  was 
for  the  jury  to  weigh  this  evidence,  and  to  determine  the 
disputed  fact.     We  cannot  say  they  did  wrong,  if  they 
came  to  the  conclusion  that  the  mare  was  taken  after 
Douglass  was  informed  where  she  was;  and  if  the  fact 
be  so,  the  taking  would  be  a  larceny. 

But  it  is  said  the  defendant  had  the  permission  of  the 
owner  to  take  the  possession  of  the  mare,  and  that  there- 
fore no  larceny  could  be  committed.     Upon  this  part 

20 
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Jacx8om»    of  tbq  q«s9|  it  «QU8t  be  borne  in  mind  tbat  tbe  defendant  ia 


February  1S33. 


convicted  of  receiving  the  mare,  knowing  her  to  be 
stpleQ.  The  license  die  owner  gave  him  to  take  her  inlo 
posse^ision,  cQpld  not  extend  to  the  thief  who  stole  her. 
And  a  felony  ence  having  been  committed  by  the  persoa 
who  stole  her,  no  previous  permission  from  tbe  owner 
cap  excuse  the  plaintiff  in  error  from  the  coosequencea 
the  law  imposes,  for  having  received  her  with  felooioQa 
intent,  knowing  her  to  have  been  stolen.  This  license 
of  the  owner  to  tbe  plaintiff  in  error,  to  take  tbe  noara, 
is  not  insisted  on  as  lessening  his  mcMral  guilt,  but  only 
1^  it  repels  the  conclusion  tbat  a  trespass  was  committed* 
Now  tbe  crime  of  which  he  is  found  guilty,  does  not 
include  a  trespass,  or  require  that  he  should  commit  one. 
But  it  i9  msi9ted  that  iif  the  mare  were  stolen  at  all, 
she  was  stolen  by  the  person  unknown,  at  the  instance 
and  by  the  direction  of  the  plaintiff  in  error,  and  that 
therefore,  as  Douglass  authorized  him  to  possess  himself 
of  the  mare  for  an  honest  purpose,  he  had  thereby  au* 
ihority  to  transfer  his  right  to  take  her  to  the  person 
UDiknown;  sp.  as  though  she  were  taken  with  a  felonioua 
intent,  yet  thei  permission  of  the  plaintiff  in  error  pre« 
TOnts  that  tdking  from  being  a  larceny.  If  the  case  sup* 
posed  i^  the  above  proposition  were  to  arise,  it  would  ba 
found,  we  imagine,  difficult  to  sustain  its  principles* 
7he  evidence  does  not  show  this  to  be  such  a  case. 
There  is  no  proof  in  this  record  which  shows  tbat  tJba 
plaintiff  in  error  and  the  person  from  whom  he  obtained 
the  mare,  had  seen  each  otheir  before  that  time*  When 
he  met  the  Jinan  with  the  mare^  he  must  have  known  she 
i^as.  stolen,  for  Douglass  had  described  her  particularly 
tQ  him.  The  verdict  therefore  is  not  repugaant  to,  but 
i|  justified  by  the  evidence^ 

JudginieiA  affixmod. 
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NASHTlLLfi:  MARCtt  TEAM,  1S33. 

di       I      ■      i     I   Jh  ill       '    •      »-    •   i 

Sumner  ahd  Foster  w,  Henrt.  w^'TJHl" • 

March,  1CS3. 

No  notion  will  lie  upon  a  prison  bomidibond*  odImi  the  oonditioa  If  SamDeretal. 
in  eonformity  with  the  reqoisitio&B  of  the  net  of  1817,  ch.  16.  y 

Henry. 

Motion  on  t  prisoft  bouttds  bond,  ilgftibst  Satiinef  iA 
priiicipd  and  Foster  ds  dectirif^.  The  debt^  faitefest 
and  costs  when  the  bofird  was  takeil,  toftibuiited  to  $t7  8I9 
the  pendtjr  of  the  bond  id  $159  54.  The  condition  of 
the  bond  is  as  follows:  '^Now  if  the  said  Joseph  J. 
Sumner,  shall  well  and  truly  keep  and  confine  hitpself 
within  the  prison  rules,  and  not  depart  therefrom  tntil 
discharged  by  due  course  of  law,  then  the  above  obli- 
gation to  be  void,  otherwise  to  remain  in  fidl  forod 
and  effect.''  The  circuit  court  rendered  judgment  ia 
finror  of  defendant  in  error,  Henry. 

F.  B.  Fogg,  for  plaintiff  iii  €rrdr.  This  is  a  summary 
proceedhlg  tmder  the  statute  on  a  prison  bounds  bond. 
Th^  plamtiffs  m  ^tt6T  allege  that  the  bond  is  not  taken 
in  e<mfonmty  to  the  pfotfuiods  of  the  sutute,  and  aU 
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_   Nashville,  though  it  may  be  good  at  c<5mmon  law,  yet  judgment  by 

yJ!!^>J^^^   motion  is  not  authorized.     The  law  requires:     1.   That 

Sumner  etai.  the  bond  be  given  in  double  the  amount  due  upon  the 

Henry.      execution;  when  the  prison  bond  was  taken,  interest  and 

costs  was  $77  91,  double  the  amount  of  which  is  $155 

82;  and  the  penalty  of  the  bond  taken  in  this  suit  is 

$159  54,  r;ore  than  double  the  amount.     This  is  not  a 

bond  under  the  statute.     Clap  vs.  Cofran,  7  Mass.  101  * 

Bentlett  vs.  Willis,  et  al.  3  Mass.  105:  Clap  vs  Hay 

ward,  15  Mass.  276:  7  Mass.  200:  8  Mass.  373:  9  Mass. 

221:  2  Hawkes'  Rep.  5,  6,  7,  S,  366. 

2.  The  condition  of  the  bond  is  not  according  to  the 
requisition  of  the  act  of  1817,  ch.  16,  sec.  1.  2  Scott, 
319.  The  condition  is  prescribed  by  that  statute,  that 
he  shall  well  and  truly  keep,  &c.  until  he  shaU  have  paid 
and  satisfied  the  debt,  interest  and  costs,  or  be  discharged 
by  due  course  of  law.  The  first  part  of  this  requisition 
18  not  inserted  in  this  bond. 

G.  S.  Terger^  for  defendant.  The  rule  seems  to  bo, 
that  a  statute  directing  a  bond  to  be  taken  in  a  particular 
form,  must  be  complied  with,  or  it  will  not  be  a  statu- 
tory, but  a  bond  at  common  law,  in  which  case  the 
remedy  given  by  the  statute  cannot  be  resorted  to.  But 
a  substantial  compliance  with  the  statute  is  all  that  is 
necessary.     Williams  vs.  Yarbrough,  2  Dev.  Rep.  12. 

WpTTE,  J.  delivered  the  opinion  of  the  court. 

<  This  is  an  appeal  in  the  nature  of  a  writ  of  error,  from 

the  circuit  court  of  Davidson  county.  It  appeared  from 
the  record,  that  the  county  court  of  Davidson  county 
rendered  judgment  on  a  prison  bounds  bond  against  the 
plaintiff,  Sumner,  as  principal,  and  the  plaintiff,  Foster, 
as  his  security,  in  favor  of  the  defendant  in  error,  Henry. 
The  condition  of  said  bond  as  set  forth  in  the  record,  is 
in  these  words:  ^^Now,  if  the  said  Joseph  J.  Sumner  shall 
well  and  truly  keep,    and  confine  himself  in  the  prison 
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niles*  and  not  depart  therefit>m  until  discharged  by -due  Nabhvillb, 

-,  ^^^i  ,  ,,.       .  ,.,      March,  1833. 

course  of  law,  then  the  above  obligation  to  be  void,  s.^^^v*^./ 
odierwise  to  remain  in  full  force  and  effect.  'Joseph  J,  Sunmeretal. 
Sumner,  [seal.]     Ephraim  H.  Foster,  [seal.]"  Henry. 

The  act  of  Assembly  of  1817,  ch-  16,  under  which 
this  bond  was  taken,  says:  ^Hhe  condition  of  which  bond 
shall  be,  that  the  debtor  in  said  execution,  shall  well  and 
truly  keep  within  the  prison  rules  established  and  laid  off 
by  the  court  of  the  county,  until  he  shall  have  paid  and 
satisfied   die  said  debt,  interest  and  costs,  or  shall  be 
discharged  by  due  course  of  law. "     The  above  judgment 
of  the  county  court  was  rendered  by  it,  upon  the  motion 
of  Henry,  plaintiff  below,  or  against  the  plaintiffs  in  error, 
defendants  therein,  for  the  principal,  judgment  and  all 
interest   and   cost   thereon.     From   this  judgment  the 
plaintiffs  in  error  took  an  appeal  to  the  circuit  court,  who 
affirmed  the  judgment  of  the  county  court,  and  rendered 
judgment  against  them  and  their  security  in  the  appeal,  to 
the  amoimt  of  the  judgment  of  the  county  court,  with 
12  1-2  per  cent,  interest  thereon,  &c.  &c.     This  court 
is  of  opinion^,  that  there  is  error  in  both  these  judgments; 
m  this,  that  they  being  rendered  upon  motion  under  the 
said  act  of  1S17,  ch.  16,  upon  the  bond  directed  by  it, 
and  the  bond  in  its  condition  not  conforming  to  the  requi- 
sitions of  the  act,  which,  as  its  authority  must  be  pursued 
and  not  departed  from,  it  follows,  that  the  present  pro- 
ceeding in  taking  judgment  upon  motion,  not  being  accord- 
ing to  the  course  of  the  common  law,  is  not  to  be  extended 
by  construcdon,  beyond  the  case  prescribed  by  the  statute. 
The  judgment  of  the  circuit  court   must  therefore  be. 
reversed,  and  the  defendant  in  error  pay  the  costs  of  both 
the  county  court  and  circuit  court,  and  also  of  tlie  ap- 
peal to  this  court;  and  the  plaintiffs  in  error  to  go  hence 
without  day. 

Judgment  reversed . 
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S^*T^Si?»  Pattebsow  and  oUurw^  «#-  Bvtt&HWABtH. 

March,  1833. 

Fattenon         ^^*°  ^^  P*^*®*  to  a  wit  apply  for  a  tupentdeoi,  mhwa  ia  fraiita4« 
T  the  writ  of  error  imietf  in  the  name  of  all  the  partiea  to  the  ioit,  whn 

Batterworth.  y^re  b  a  Mmmons  and  aeyertiiee. 

The  jadpnent  mint  conform  to  the  Terdict,  or  it  ia  error. 

When  the  jmyfintf  that  there  h  a  balance  ef  deht*  hot  deuM  MM 
the  balance,  and  find  damagee  for  the  detention  of  the  balaoee,  m  trial 
de  novo  will  be  ordered. 

Orebn,  J.  delivered  the  opinion  of  the  Mult. 

>  The  first  question  m  tliis  cause  is  as  to  the  parties,  h 
IS  insbted  that  as  only  two  of  the  defendant  briow  ^ 
plied  for  a  gupenedeas^  this  is  an  attempt  to  bring  th» 
cause  here  by  writ  of  error,  at  the  suit  of  those  two  only; 
and  that  as  the  other  defendant  did  not  apply  for  the  m» 
persedeasj  he  is  not  here  prosecuting  the  writ  of  error«-^ 
The  mistake  into  which  counsel  have  fallen,  arises  from 
connecting  the  mpenedeas  with  the  writ  of  error.  Th^ 
writ  of  error  brings  the  cause  here,  and  is  issued,  H  fl 
matter  of  course,  by  the  clerk,  upon  the  record  being  id 
his  office.  It  must  issue  in  the  name  of  all  the  partieSy- 
unless  there  be  a  summons  and  severance.  Here  ther« 
is  no  evidence  that  Lewis  H.  Brown  does  not  join  ia 
prosecuting  this  writ  of  error.  Had  the  writ  of  error  ac- 
tually issued,  upon  the  record  being  filed,  it  would  hsve 
issued  in  the  name  of  all  the  parties;  and  as  by  the  prac- 
tice of  the  court  no  writ  actually  issues^  we  most  take  it 
that  all  are  prosecuting  in  error  here.  The  supersedeas 
is  not  the  process  by  which  the  suit  is  prosecuted,  but  it 
is  collateral  to  the  suit,  and  only  operates  to  restrain  the 
execution  of  the  judgment  below,  while  the  court  above 
has  the  cause  under  investigation.  It  cannot  be  kxyked 
to,  therefore,  as  aflbrding  any  evidence  as  to  the  parties 
to  the  writ  of  error.  In  this  view  of  the  case,  it  will  be 
seen  that  the  parties  are  all  properly  before  the  court.— 
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Lewis  H.  Brown,  one  of  the  plaintiffs  in  error,  having  Nashtills, 
died  since  the  issuing  out  this  writ  of  error,  and  his  death  ^^^li^^^i^ 
being  suggested,  and  the  defendant  in  error  electing  to     Paticnon 
proceed  under  the  act  of  1825,  ch.  65,  sec.  3,  to  the  tri-  Bntterworth. 
al  of  his  cause,  we  come  now  to  consider  its  merits. 

The  verdict  is,  ^^that  the  defendant  hath  not  paid  the 
whole  of  the  debt  in  the  writing  obligatory  in  the  declar- 
ation mentioned,  as  the  plaintiff  in  replying  hath  alleged; 
and  they  do  assess  the  plaintiff's  damages,  sustained  by 
reason  of  the  detention  of  said  balance  of  debt,  to  four 
hundred  and  seventy*one  dollars  and  eighteen  cents.'' — 
The  judgment  is,  '^  that  the  plaintiff  recover  of  the  de- 
fendant and  Jas.  Patterson  and  Edward  M.  Brown,  his  se- 
curities in  appeal,  the  sum  of  six  hundred  and  seventy 
dollars  and  fifty-four  cents,  the  balance  of  his  debt  afore- 
said, together  with  his  damages  aforesaid,  in  form  afore- 
said assessed. " 

The  verdict  in  this  case  did  not  authorize  the  judgment 
which  was  rendered.  The  jury  find  that  there  is  a  bal- 
ance of  debt  remaining  unpaid,  but  they  do  not  say  bow 
much  that  balance  is;  but  the  court  undertake  to  ascertain 
that  balance  from  other  sources  than  the  verdict  of  the 
jury,  and  give  judgment  for  $670  54  cents  as  the  balance 
of  debt,  and  the  $471  18  cents,  the  damages  assessed  by 
the  jury.  This  was  manifestly  error,  for  which  this  judg- 
soent  must  be  reversed^  and  the  cause  remanded  to  the 
cireuit  court  of  Giles  county  for  a  new  trial  to  be  had 
therein. 

Judgment  reversed. 

Siversj  for  plaintiff  m  error. 

Jvwuibit,  fer  defendant! 
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Nashville,  ROBERTS  vs.  Shell. 

March,  1833. 

J.  .  When  a  capias  ad  satisfaciendum  iaroes,  and  the  defeDdant  dit- 

T  charges  binu eU*  by  taking  the  insolvent  debtor's  oath,  the  costs  cannot  be 

taxed  against  the  plaintiff  in  such  capias  ad  satisfaciendum;  tbej  i 
be  taxed  with  other  costs  in  the  cause. 


Shell. 


Green,  J.  delivered  the  opinion  of  the  court. 

The  record  shows  that  the  defendant  was  taken  in  cus- 
tody, by  virtue  of  a  ca.  sa.  issued  by  a  justice  of  the 
peace  of  Giles  county,  at  the  suit  of  the  plaintijQT;  that  he 
gave  bond  and  security  in  pursuance  of  law,  to  appear  at 
the  next  county  court  and  pay  the  money,  take  the  oath 
of  insolvency,  or  surrender  his  property.  The  defend- 
ant appeared  according  to  the  condition  of  the  bond,  and 
took  the  oath  of  an  insolvent  debtor  and  was  discharged, 
and  a  judgment  rendered  against  the  plaintiff  for  the  costs. 
An  appeal  in  error  was  taken  to  the  circuit  court,  where 
the  judgment  was  affirmed,  and  an  appeal  to  this  court. 

This  court  has  decided  in  such  a  case  as  this,  that 
it  is  erroneous  to  give  the  defendant  costs.  No  fault  is 
imputable  to  the  plaintiff  in  suing  out  his  ca,  sa*  by  which 
the  defendant  was  taken  in  custody.  The  law  gave  him 
the  privilege  of  discharging  himself  by  taking  the  oath  of 
insolvency;  but  it  did  not  mean  that  he  should  have  this 
privilege  at  the^ expense  of  the  creditor.  The  costs  of 
the  proceedings  should  have  been  taxed  with  the  other 
costs  of  the  cause. 

The  judgment  will  therefore  be  reversed,  and  the  plain- 
tiff in  error  go  hence,  and  recover  the  costs  of  this  court 
and  of  the  circuit  court. 

Judgment  reversed. 

Rivers  and  Combsy  for  plaintiff  in  error. 
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PoETEB  V8.  Webb  Sl  Co.  .    Nabhvillb, 

March.  1833. 

In  A  pffoce«iiDg  by  motion  againft  the  theriff,  for  the  non-retom  of       ^  ^tm 
proce«»  nnder  the  act  of  1803»  eh.  18,  erery  fact  neeeaarj  to  a  recove-  ^ 

rj  mwt  appear  npon  the  fiwe  of  the  record*  to  give  the  court  jnrisdiction.        Webb. 

The  record  moat  ahow  from  what. court  the  exeention  iaiued,  to  what 
term  retomable,  and  the  amount  of  the  judgment  upon  which  the  execu- 
tion i 


This  was  a  motion  mado  against  Porter,  as  sheriff  of 
Giles  county,  for  not  returning  an  execution  placed  in  his 
bands  for  collection,  by  tbe  defendants  in  error.  Tbe 
proceedings  against  him  in  the  circuit  court  of  Giles  coun- 
ty  were  as  foUows: 

''Ezra  Webb  Sl  Go. 

Tbos.  C.  Poeter,  sbff.  of  Giles  c'tW^K^    ^-ly^ 

Thomas  C.   Porter,   sheriff  of  Giles  c^^Mvf^sSPfiOOl 
failed  to  return  tbe  fieri  facias  against  Lew]|in-Ylrdw6, 
Charles  M'Donald,  Thomas  Brown,   Robett  Q%%[#^i|lT« 
Thomas  R.  Brown,  at  the  suit  of  Ezra 'V^S' tr  C^. 
within  the  time  prescribed  by  law,  and  it  bemgi 
rily  proved  to  the  court,  that  the  writ  aforesaid  was  in  the 
hands  of  said  sheriff  on  the  29th  of  September,  1831: 
Therefore,  on  motion  of  the  plaintiff,''  &c.     [Here  fol- 
lows the  judgment  against  the  sheriff  for  $1,750  20, 
which  is  recited  to  be  the  amount  of  the  opginal  judg- 
ment, &c. 

Rhen  and  Camba^  for  plamtiff  in  error. 

F.  B.  Foggy  for  defendant. 

CatroN)  Ch.  J.  delivered  the  opinion  of  the  court. 

The  first  section  of  the  act  of  1803,  ch.  18,  provides, 
that  if  the  sheriff  shall  fail  to  make  return  of  an  execu- 
tion that  may  have  come  to  his  hands  from  the  court  of 

21 
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19A8HTILLB,  the  county  for  which  he  is  sheriff,  on  or  before  the  second 
^^  '       '  day  of  the  term  to  which  such  execution  is  made  return- 
able, judgment  may  be  rendered  against  him  and  his  se- 
curities for  the  amount  of  the  writ,  on  proof  that  the  ex- 
ecution came  to  his  hands. 

In  this  cause  proof  was  made  that  the  execution  come 
to  the  sheriff's  hcnds:  but  from  what  court  it  issued,  to 
what  term  it  was  returnable,  or  what  was  the  amount  there- 
of, does  not  appear. 

In  this  mode  of  proceeding,  every  fact  must  appear 
upon  the  face  of  the  record  to  give  the  court  jurisdic- 
tion. 3  Cranch.  331 « 

Judgment  reversed. 


M'GuLLocH  vs.  Foster. 

Where  the  plaiotiflT  in  an  attachment  stated  that  the  defendant  '«ha« 
removed  himself  so  that  the  ordhsarj  process  of  the  law  cannot  he  aerr- 
ed  upon  him,"  held,  that  this  was  not  safficient  cause  to  issae  the  attacb- 
ment 

An  attachment  moat  issae  under  the  seal  of  the  justice  granting  it,  oth- 
erwise it  is  void;  and  the  eoort  to  which  it  is  retoraed  has  no  jarisdietion 
of  the  cause. 

Greeit,  J.  delivered  the  opinion  of  the  court. 

The  attachment  in  this  case  recites,  that  the  defendant 
Foster  "has  removed  himself,  so  that  the  ordinary  pro- 
cess of  law  cannot  be  served  upon  him."  This  is  not 
sufficient  cause  for  issuing  the  attachment.  The  act  of 
1794,  ch.  1,  sec.  19,  authorizes  an  attachment  to  issue 
against  a  party  who  removes  out  of  the  county  privately. 
A  bare  removal  is  not  sufficient.  For  aught  diat  appears, 
the  party  may  only  have  removed  a  few  miles  from  bis 
former  residence,  and  still  remain  in  the  same  county. — 
If  0  allegation  is  made  that  he  concealed  himself,  or  had 
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tkeonded.  Tbe  ground  for  issuing  the  attachment  is  put  Na8rtilu» 
exelosivelj  upon  the  fact  that  he  bad  removed.  That  ^^2£^^>!^ 
iact  might  be  true,  and  no  cause  for  issuing  the  attachment      Noiin 

exist.  The  Major  and 

The  24th  section  of  the  before  mentioned  act,  requires  ^y^'JIu^"' 
that  the  attachment  shall  be  sealed  by  the  justice  grant- 
ing it.  The  one  before  us  is  not  sealed.  For  this  cause 
it  is  void.  Walker  vs.  Wynne  and  others,  3  Yerg.  Rep. 
The  levy  of  this  void  attachment  upon  the  property  of 
the  defendant,  could  not  give  the  court,  to  which  it  was 
returned,  jurisdiction  of  the  cause.  For  these  Teas(Mis 
the  judgment  must  be  reversed. 

Judgment  reversed. 

Campbell  and  Lacy^  for  plainUff  in  error. 

R.  C.  Fotter^  for  defendant. 


NoLiN  99.  Mator  akd  Aldbrmen  of  Franklik. 

Wfa«re  the  charter  of  a  eorporatioii  avtborisefl  it  to  paM  Iowa  to  pre- 
vent and  reoioYe  musancea,  bald,  that  a  law  prohibiting  the  abowiog  or 
vshibjtiog  itad  horaea  in  the  town,  is  within  the  power. 

Sbowii^  or  exhibiting  atod  honea  in  a  town  la  a  nniaaaoe. 

Per  Curiam.  The  act  incorporating  the  town  of 
Franklin,  1815,  ch.  Ill,  gives  the  corporation  power  to 
enact  and  pass  laws  to  prevent  and  remove  nuisances.  A 
corporation  law  was  passed,  inflicting  a  penalty  of  five 
dollars  on  any  person  who  should  exhibit  a  stud  horse  in 
the  town.  The  defendant  was  recovered  against  for  the 
offence.  Was  this  a  nuisance  within  the  meaning  of  the 
act  of  incorporation?  Keeping  hogs  in  a  market  town 
has  been  so  bolden;  (Salk.  460)  as  are  ale  houses,  ga^ 
ming  houses,  brothels,  booths  and  stages  for  rope  dancers^ 
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NA8RTILI.B,  mountebanks  and  the  like.  1  Hawk.  P.  C.  ch.  75,  sec. 

vJ!^>J'«^  6.  The  exhibition  of  these  in  the  streets  would  be  clear* 
\y  a  nuisance;  and  we  think  as  certainly  showing  and  keep- 
ing a  stud  horse  in  the  town  is.  The  corporation  law 
was  warranted  by  the  charter. 

Judgment  affirmed. 

J.  J.  Dozily  for  plaintiff  in  error. 

H*  C  Fo^ety  for  defendant. 


Young  and  Young  vs.  Pate  and  Keenioog. 

A  deed  Toid  for  fraud  against  eziiting  craditort ,  ia  aba  Toid  aa  to  rabtft- 
qaent  creditors. 

PoflMMion  of  goodf  aftar  an  abiolata  fale  ia  ftima  faeit  aridenca  of 
fl>and. 

When  a  deed  b  void  in  part  for  fraud,  it  ia  Toid  in  toto. 

Oeeen,  J.  delivered  the  opinion  of  the  court. 

In  this  case,  the  court  below  charged,  ^^  that  if  the  ven- 
dor remained  in  possession  of  the  goods  after  an  absolute 
bill  of  sale,  it  is  prima  facte  evidence  of  fraud,  though 
perhaps  not  conclusive."  This  part  of  the  charge  is  in 
accordance  with  the  decision  of  this  court  in  the  case  of 
Callen  vs.  Thompson.  The  court  also  told  the  jury  that  if 
the  deed  were  fraudulent  as  to  one  article,  it  was  void  as 
to  all.  So  this  court  held  in  the  case  of  Handley  vs. 
Darwin-  The  court  further  told  the  jury  that  '*if  the  bill 
of  sale  were  made  to  defraud  any  existing  creditors,  it 
would  be  void  as  to  all  existing  and  subsequent  creditors; 
and  that  it  was  sufficient  evidence  of  the  debt  to  produce  the 
judgment  and  execution,  though  both  might  be  subsequent 
to  the  bill  of  sale,  without  proving  by  other  means,  that 
John  A.  Young  was  indebted."     In  this  we  perceive  no 
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error*     The  judgments  and  executions  are  regular,  and  N48HTn.LE) 
although  two  of  the  executions  transpose  the  initials  of  s„^!i-^j2^ 
Young's  christian  name,  that  is  not  material :  the  other  two       Fiojd 
have  the  name  correctly.  Woods. 

Judgment  affirmed. 

D.  Craighead  and  Laey^  for  plaintiffs  in  error. 

R.  C.  Foaer  and  Jennings,  for  defendants. 


Jai?e  Flotd  v8.  James  Woods  &  Co. 

When  a  party  is  permitted  to  amend  his  pleadings  alter  a  verdict,  a 
trial  de  novo  mast  be  allowed. 

The  declarations  and  statements  of  a  deceased  indiyidnal  that  he  was 
agent,  are  not  admiaBible  teatimony  to  prore  the  agency.  There  most 
be  other  pcoof  showing  the  fact  of  agency,  before  his  statements  can  be 
leoeived. 

Obeen,  J.  delivered  the  opinion  of  the  court. 

The  first  objection  in  this  record  is,  that  the  court 
permitted  evidence  of  the  acknowledgment  of  Allen,  as 
agent  for  the  defendant,  that  the  articles  were  purchased 
by  him  for  the  defendant,  and  that  the  account  was  just, 
to  go  to  the  jury,  without  other  evidence  of  Allen's  agen- 
cy than  his  own  statement  at  the  time  of  acknowledg- 
ment that  he  was  such,  it  having  been  proved  that  Allen 
was  dead.  In  this,  we  think  the  court  erred.  The  plain- 
tiff ought  first  to  have  proved  the  agency  of  Allen. — 
Proof  of  his  statement,  that  he  was  agent,  was  inadmis- 
sible. 

The  second  objection  is,  that  the  court  permitted  the 
declaration  to  be  amended  after  verdict,  by  the  insertion 
of  the  name  of  J.  6.  Washington  as  one  of  the  firm  of 
James  Woods  &  Co.     There  was  no  error  in  this:  but 
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Nabhtilie,  the  amendment  having  been  made  after  rerdict,  a  new 

v-^-v"^^  trial  ought  to  have  been  granted,  and  the  defendant  per* 

Matthews    mitted  to  plead  de  novo  if  she  chose. 

Weeden.         Reverse  the  judgment  and  let  the  cause  be  remanded 

to  the  circuit  court  of  Sunmer  county,  for  a  new  trial  to 

be  had  therem. 

Judgment  reversed. 

J.  8.  Yerger  and  D.  MUn^  for  plaintiff  in  error. 

JS.  Morris^  for  defendants. 


Matthews  and  Alderson  v$,  Weeden  and  Duren. 

Where  bond  and  •eenritf  is  ezeented  nnder  the  act  of  1S24»  eh.  -— 
the  record  mvat  ihow,  that  the  defendant  either  paid  the  debt,  awrea- 
dered  his  property,  or  took  the  oath  of  ioiolTeoey.  If  this  does  nod 
appear,  jndgment  against  the  defendant  and  his  securities,  b  proper. 

Catron,  Ch.  J.  delivered  the  opinion  of  the  court. 

A  bond  was  given  to  appear  before  the  county  court, 
and  take  the  benefit  of  the  insolvent  act,  &c.  The  re- 
cord states:  "This  day  came  the  defendant  by  his  attor- 
ney, and  moved  the  court  to  be  discharged,  upon  his 
rendering  a  schedule,  and  taking  the  oath  annexed  to 
the  schedule,  without  having  given  any  notice  to  the 
plaintiffs,  which  was  objected  to  by  the  plaintiffs  and 
overruled  by  the  court.  And  thereupon,  upon  motion  of 
the  plaintiffs  by  attorney,  and  it  appearing  to  the  satis- 
faction of  the  court,  that  the  defendant  has  not  appeared 
according  to  law,  it  is  considered  that  plaintiffs  recov- 
er, &c." 

An  appeal  in  the  nature  of  a  writ  of  error  was  prose- 
cuted from  this  judgment,  to  the  circuit  court,  where  it 
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I  reversed,  and  the  defendant  discharged,  without  hav-  NAaHvfLMB, 

,  ,  ,    -  ,  .  .1  J     March,  183S. 

mg  taken  the  oath  from  any  thing  appearing  on  the  record. 

Was  this  judgment  correct?  The  defendant  moved  to 
be  discharged  upon  rendering  a  schedule  and  taking  the 
oath  to  the  schedule  annexed. 

The  bond  had  three  conditions:  1.  To  make  pay- 
ment of  the  money.  2.  Take  the  oath  of  insolvency; 
or,  3.  To  make  a  surrender  of  his  property  as  pre- 
scribed by  the  laws  of  the  State. 

The  defendant  did  not  offer  to  pay  the  money,  or  take 
the  oath  of  insolvency;  neither  did  he  offer  to  surrender 
his  property. 

This  the  3d  and  4th  sections  of  the  act  explicitly 
require:  if  there  be  property,  there  shall  be  a  full  and 
fair  surrender  by  the  debtor,  in  such  manner  as  the  court 
shall  direct;  and  which  shall  be  sold  by  the  sheriff,  in  the 
same  manner  as  if  it  had  been  levied  on  by  execution. 

The  defendants  having  presented  a  schedule  of  prop- 
erty was  of  no  service,  unless  he  had  surrendered  it  for 
the  benefit  of  creditors. 

Neither  does  it  appear  what  kind  of  oath  was  annexed 
to  the  schedule.  The  presumption  is,  the  county  court 
adjudged  correctly,  being  a  court  of  general  jurisdiction. 
If  the  facts  did  not  warrant  the  judgment,  it  lay  upon  the 
defendant  to  the  execution,  who  complained,  to  set  out 
the  schedule  and  oath  in  a  bill  of  exceptions,  so  that  the 
court  above  could  judge  of  their  sufficiency.  For  these 
reasons,  we  think  die  judgment  of  the  circuit  court  must 
be  reversed,  and  that  of  the  county  court  affirmed. 

Judgment  reversed. 

CombSj  for  plaintiff  in  error. 

O.  8.  YiTgtTj  for  defendant. 
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Nashville, 

March,  1833. 


Batte  v8.  Stone. 

A  deed  of  gift  for  dayes  ia  void  as  to  a  aabsequent  pnrchaMr,  mdeM 
proved  by  two  witne 


This  was  an  action  .of  detinue,  commenced  in  the 
circuit  court  of  Giles  county,  by  the  defendant  in  error, 
to  recover  from  the  plaintiff  in  error,  a  slave  by  the  name 
of  Mary.  From  the  bill  of  exceptions,  the  follovring 
facts  appear:  The  father  of  the  defendant  in  error,  exe- 
cuted to  him  a  deed  of  gift  for  the  slave  in  controversy, 
to  which  there  were  three  subscribmg  vritnesses.  The 
deed  was  proved  within  the  time  prescribed  by  law  by 
one  of  the  subscribing  witnesses,  and  registered.  At 
the  time  of  its  execution,  defendant  in  error  was  a 
minor,  living  with  his  father.  Sometime  in  1827,  the 
father  of  defendant  in  error,  sold  the  slave  to  the  plain- 
tiff in  error,  for  a  valuable  consideration.  Upon  the 
trial  of  the  cause,  the  defendant  in  error  offered  an  office 
copy  of  the  deed  of  gift,  in  evidence.  The  production 
of  the  origmal  was  waived,  but  the  deed  was  objected  to 
because  it  was  only  proved  by  one  witness.  The  court 
overruled  the  objection,  to  which  exception  was  taken, 
and  the  defendant  in  error  having  a  verdict  and  judgment, 
the  defendant  below  appealed  in  error  to  this  court. 

Bramlitt  and  Rivers^  for  plaintiff  in  error. 

Craighead  and  Pillow^  for  defendant. 

Catron,  Ch.  J.  delivered  the  opinion  of  the  court. 

The  main  question  in  this  cause  is,  whether  the  deed 
of  gift,  by  virtue  of  which  plaintiff  claims  title  to  the 
negro  sued  for,  was  properly  admitted  as  evidence  to  the 

It  was  made  in  1824,  from  the  plaintiff's  father  to 
him,  and  purports  to  have  had  three  witnesses  to  it.     At 
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May  term,  1824,  it  was  proved  in  the  Sumner  county  Na«htill», 

court,  by  Edward  EUifT,  one  of  the  subscribing  witnesses, 

and  certified  for  registration;  and  on  the  first  of  July, 

1824,  on  this  probate,  registered.     An  office  copy  was 

offered,  objected  to  because  proved  by  one  witness  only, 

but  received.     Was  the  proof  of  one  witness  sufficient 

to  authorize  the  registration.^ 

The  first  act  requiring  two  witnesses  to  instruments 
required  to  be  registered,  is  that  of  1805,  ch.  16,  sec.  2, 
which  applies  to  the  settlement  of  slaves,  or  other  per- 
sonal property,  in  consideration  of  marriage* 

The  act  of  1807,  ch.  85,  sec.  3,  is,  m  this  case,  the 
governing  provision.  In  the  mode  of  proof  to  authorize 
registration,  there  had  been  no  difference  in  cases  of 
transfers  of  lands  or  slaves,  before  1807,  and  it  is  mani- 
fest the  act  of  that  year  did  not  intend  to  make  any. 
As  to  lands,  it  is  clear,  two  witnesses  are  required;  the 
deed  is  to  be  proven  by  at  least  two  subscribing  wit- 
nesses, '^and  all  bills  of  sale  or  other  instruments  of 
writing  for  the  transfer  of  personal  property,  shall  be  so 
proven/* 

The  seventh  section  provides  for  the  registration  of 
deeds  theretofore  made  on  the  proof  of  only  one  witness, 
because,  until  1805,  in  no  case  had  more  than  one  been 
required. 

The  proof  by  one  witness  did  not  authorize  the  regis- 
tration of  the  deed;  consequently  the  copy  offered  in 
evidence,  was  incompetent  to  go  to  the  jury. 

The  judgment  will  be  reversed,  and  the  cause  reman- 
ded for  another  trial. 

Judgment  reversed. 

32 
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Nashville, 
March,  1S33. 


Rhodes  vs.  Perkins'  Lessee, 

The  ranrey  of  an  entry  and  retam  thereof,  after  the  expiration  of 
twelve  monthfl,  bat  before  a  sabseqnent  entry  »  made»  is  good,  and  will 
bold  the  land  in  preference  to  such  subseqaent  entry. 

On  the  14th  Decemher,  1816,  the  plaintiff  below 
entered  the  land  in  controversy,  in  the  name  of  the  heirs 
of  Richard  Burke,  which  entry  was  surveyed  3d  August, 
1818,  and  the  survey  returned  12th  October,  1818. 

On  the  6th  April,  1824,  more  than  five  years  after  the 
return  of  the  survey,  the  defendant,  Rhodes,  entered 
fifty  acres  of  the  land  under  the  12  1-2  cent  law.  On 
the  15th  February,  1825,  he  entered  fifty  acres  more  of 
said  land,  and  obtained  a  grant  in  1826. 

The  plaintiff  obtained  a  grant  in  January,  1830,  which 
was  issued  by  virtue  of  a  private  act  of  the  Legislature, 
passed  in  1829. 

The  defendant  below  insists,  that  as  the  plaintiff's  entrj 
was  not  surveyed  within  twelve  months  after  it  was  made, 
that  the  entry  was  void,  under  the  act  of  1815,  ch.  174, 
sec.  3.  The  court  charged  the  jury  that  if  the  plaintiff's 
survey  was  returned  before  the  defendant's  entry,  although 
such  survey  was  not  made  within  twelve  months,  it  would 
not  be  void,  and  the  State  might  well  ^rmt  the  land  to 
the  plaintiff. 

D.  Craightady  for  defendant. 

Peck,  J.  delivered  the  opinion  of  the  court. 

There  is  no  error  perceivable  in  this  record. 

The  act  does  not  declare  entries  void,  if  a  survey  be 
not  made  in  twelvemonths:  though  if  a  subsequent  en- 
terer  had  come  in  aft^r  the  twelve  months  had  expired, 
and  before  the  first  entry  had  been  surveyed  and  re- 
turned, then  the  question  would  have  arisen,  whether  the 
^rst  entry  should  be  lost  to  the  enterer.     Here,  bow- 
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ever,  the  survey  was  made,  and  evidence  thereby  affor-  MtJ^^iesI' 
ded  that  the  entry  was  not  abandoned.     The  first  enterer  v^^*v-^^ 
was  the  first  purchaser  from  the  State,  and  we  will  not       Younff 
suflTer  this  purchase  to  be  defeated  by  construction.     The     Hawkins, 
second  enterer  saw  the  survey  of  the  first  entry  returned, 
and  he  should  have  staid  his  hand. 
Let  the  judgment  be  affirmed. 

Judgment  affirmed. 


Young  vs.  Hawkins. 

'  Debt  in  the  debit  and  detinet  lies  npon  an  instniinent  to  pay  a  gittn 

aam  of  money,  lent,  which  might  be  diacharged  on  or  before  the  daj  of 
payment,  in  cotton  or  tobacco. 

Catron,  Ch.  J.  delivered  the  opinion  of  the  court. 

Can  debt  in  the  debit  and  detinet,  be  supported  on  a 
note  in  the  following  words,  to  wit:  "On  or  before  the 
^-  first  day  of  March  next,^I  promise  to  pay  S.  L.  Haw- 
kins, one  thousand  dollars,  which  may  be  discharged  in 
good  merchantable  cotton  or  tobacco,  on  delivery  in 
Palmyra,  for  bis  stock  of  goods  on  hand,  and  debts  due 
since  1st  March  last,  arising  out  of  the  firm  of  Haw- 
kins and  Toung.     May  the  5th,  1828. 

W.  B.  Young,  [seal.] 
It  is  settled  by  the^case  of  Bloomfield  vs.  Hancock, 
(1  Terger's  Rep.  101,)  that  debt  wiU  lie  upon  such  in- 
struments. 

Judgment  affirmed, 

Thompsonj  for  plaintiff  m  error. 
F.  B,  Foggy  for  defendant. 
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NASBriLLKy  HeNLY   V8.    RofiEllTSON   AND    CuRREY. 

March,  1833. 

Where  an  injanctioii  is  granted  to  stay  a  jadgmeot  at  law,  it  operates 
aa  areleaae  of  erron  by  the  act  of  1801,  eh.  6,  see.  64. 

Where  the  act  is  pleaded  to  a  writ  of  error,  a  replication  that  the  pbio- 
tiff  in  error  had  dismissed  his  biO  before  the  assignment  of  errors,  is  m- 
sufficient* 

Catron,  Ch.  J.  delivered  the  opinion  of  the  court. 

To.  this  writ  of  error,  the  act  of  1801,  ch.  6,  sec.  64, 
is  pleaded,  to  wit:  That  Henly,  before  its  prosecution, 
had  filefl  a  bill,  and  obtained  an  injunction  in  the  chancery 
court  at  M'Minnville,  which  stayed  the  collection  of  the 
judgment  at  law.  To  this  it  is  replied,  that  plaintiff  in 
error,  after  the  writ  of  error  was  granted,  but  before  he 
assigned  errors,  had  dismissed  his  bill. 

The  act  provides,  that  a  judgment  on  confession  at 
law,  or  filing  an  injunction  in  equity,  shall  be  equal  to  a 
release  of  errors. 

So  soon  as  the  writ  of  injunction  was  made  to  operate 
on  the  defendants  in  error,  it  worked  a  release  of  all  er- 
rors at  law,  as  if  the  judgment  had  been  confessed.  That 
the  plaintiff,  Henly,  after  he  had  superseded  tlie  judg- 
ment, dismissed  bis  bill,  is  immaterial.  One  object  was 
a  prevention  of  divers  supersedeas*.  The  spirit  of  our 
Legislation  is,  that  there  shall  issue  but  one,  at  law  or  in 
equity,  1821,  ch.  7, 

The  act  of  1801,  has  at  all  times  been  deemed  to  con- 
chide  the  party  from  disturbing  the  judgment  enjoined. 
The  act  of  1817,  ch.  199,  acting  on  tins  assumption,  has 
ordered  that  judgment  shall  be  entered  upon  the  dissolu- 
tion of  the  injunction  against  the  complainant  and  his  se- 
curities to  the  injunction  bond,  for  the  judgment  below. 
To  allow  the  judgment  at  law  to  be  reversed,  and  that 
in  the  chancery  court  standing  in  full  force,  would  pro- 
duce great  confusion.     This  case  furnishes  a  fair  instance. 
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The  injunction  was  dissolved  in  the  chancery  court,  and  NABHTn.Ls, 
judgment  rendered  on  the  bond  for  the  debt   enjoined,  ^^^i^^^^i^ 
Then  Henlj  dismissed  his  bill.     A  very  common  course.        i>»vis 
Yet  the  judgment  in  the  chancery  court  is  in  full  force.      Titdalc 
Were  we  to  reverse  this,  what  would  be  done  with  that? 
It  is  difficult  to  conjecture.     That  no  attempt  has  hereto- 
fore been  made  to  prosecute  a  writ  of  error  after  an  in- 
juncticm  filed,  is  good  evidence  of  the  non-existence  of 
the  power.     Let  the  writ  of  error  be  dismissed  with 
costs. 

Writ  of  error  dismissed. 

Fletcher,  Langhlin  and  Jlndersony  for  pkundfi'  in  error. 

F.  B.  Fogg,  for  defendant. 


Davis  w.  Tisdale. 

A  tract  of  land  is  sold  bj  the  acre,  and  a  bond  is  executed  to  conyey 
it,  estimating  the  tract  to  contain  197  acres.  It  was  agreed  at  the  time, 
that  if  there  was  more  than  197  acres,  the  defendant  sbouJd  pay  for  the 
OTerplos,  at  the  same  rate  he  paid  for  the  197  acres.  Upon  survey  there 
was  19  acres  more:  Held,  that  assampeit  would  lie  for  the  price  of  19 
acres,  plaiotiff  having  conveyed  the  whole  tract  to  a  third  person,  by  the 
t  of  the  defendant. 


Catron,  Ch.  J.  delivered  the  opinion  of  thepourt. 
f 

Sherwood  Green  proves  that  Davis  promised  Tisdale 
to  pay  him  for  any  overplus  of  land  more  than  196  acres, 
at  the  price  the  196  was  sold  for,  if  on  survey  by  the 
comity  surveyor,  the  tract  was  found  to  contain  more 
than  the  parties  had  supposed  at  the  time  the  title  bond 
was  executed.  On  survey,  it  measured  nineteen  acres 
more. 

The  judgment  was  warranted  by  the  proof,  and  not 
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Nashville,  hindered  by  the  statute  of  frauds;  because,  for  the  sale 

^!!^!^!^;J^  of  the  land,   Tisdale  was  bound  by  covenant.     Davis 

Partce      might  wcU  have  been  recovered  against  for  the  purchase 

Badget.     money,  in   assumpsit;  Tisdale  being  bound  by  his  bond 

for  the  title. 

Before  this  suit  was  brought,  Tisdale  had,   in  fact, 
conveyed  to  a  purchaser  from  Davis,  and  at  his  request. 

Judgment  affirmed. 


Partee  v8.  Badget  et  al. 

No  right  of  recaptioii  exists  in  thb  State. 

Three  years  adverse  possesnon  of  personal  property^  vests  the  rigfac 
of  property  in  the  possessor. 

In  this  case,  the  ancestor  of  defendants  in  error  was 
originally  the  owner  of  the  slaves  in  controversy.  The 
plaintiff  claimed  them  by  gift  from  his  father,  and  held 
adverse  possession  of  them  from  the  year  1821,  until  the 
year  1827,  when  the  defendants  in  error  retook  them  into 
their  possession.  This  suit  was  then  brought  against 
them,  and  the  jury,  under  the  charge  of  the  court,  found 
a  verdict  in  favor  of  the  defendants  in  error.  Upon 
which  judgment  was  rendered. 

The  court  was  requested  to  charge  the  jury,  that  if  the 
slaves  in  question  were  more  than  three  years  in  the  ad- 
verse possession  of  the  plaintiff,  the  defendants  were  barred 
by  the  act  of  limitations,  and  could  not  recover  them  by 
law,  and  having  regained  the  possession,  could  not  hold 
them  agamst  the  plaintiff.  The  court  refused  so  to 
charge;  but  stated  to  the  jury,  that  the  act  of  limitations 
only  barred  the  remedy,  and  not  the  right,  and  though  the 
defendants  could  not  recover  by  suit,  yet,  if  their  title 
was  good  before  it  was  barred,  they  had  a  right  of  re- 
caption at  any  time  afterwards,  and  having  got  the  slaves 
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in  their  possession  after  their  action  was  barred,  they  Nasbtills, 
thereby  resorted  to  their  first  right,  and  the  plaintiff  in  s^il>,/i^^j 
such  case  could  not  be  aided  by  the  statute."  Parte* 


Y 


D.  Craighead^  for  plaintiff  in  error. 

Peck,  J.  delivered.the  opinion  of  the  court. 

The  question  presented  by  this  record,  arises  upon 
the  charge  of  the  court.  The  circuit  court  was  of  opinion 
that  the  plaintiff  could  acquire  no  right  of  property  in  the 
slaves  by  virtue  of  an  adverse  possession,  sufficient  in 
point  of  time  to  form  a  bar  under  the  act  of  limitations; 
that  the  remedy  of  the  party  who  had  the  title,  was  only 
barred,  not  his  right  of  property,  and  consequently  the  right 
(^ recaption  existed.  In  personal  actions  to  enforce  exec« 
utory  contracts,  the  statute  of  limitations  only  operates  a 
bar  upon  the  remedy;  hence  a  distinct  and  unequivocal 
acknowledgment  will  revive  the  debt.  But,  in  relation 
to  the  title  to  personal  property,  the  rule  is,  and  from  ne- 
cessity must  be  different.  In  such  case  the  uninter^p-\ 
ted  adverse  enjoyment  for  the  period  prescribed  by  th^ 
statutes,  vests  the  right  of  property  in  the  possessor,  un- 
less prevented  by  some  of  the  exceptions  in  the  statute. 
Without  detailing  the  dangerous  consequences  to  society,* 
the  violence,  the  prostration  of  all  good  order,  which 
would  result  from  the  adoption  of  a  contrary  doctrine,  it 
is  sufficient  for  us  to  say,  that  the  auestion  has  been  set- 
tled in  this  State,  in  the  case  of  lugler  vs.  Mile^,  (Mar- 
tin and  Yerger's  Rep.)  The  decision  in  that  case  is  am- 
ply sustained  by  the  authorities  referred  to.  We  are  of 
opinion  that  the  Circuit  Court  erred  in  its  charge  to  the 
jury  upon  this  point,  for  which  error  the  judgment  must 
be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Brnd^ret. 
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NASRvnxK,  Peters  vt.  Chares. 

March,  1833. 


Pct«n 


Hie  latter  dame  of  the  third  aection  of  the  act  of  1801,  eh.  25,  only 
V  applies  as  between  the  loa&or  and  loanee;  therefore,  five  years  ponemon 

Chares.       of  a  slave  which  is  not  declared  by  will  or  by  writing  ddy  registered,  al- 
thoogh  a  bona  fide  loan,  vesta  the  property,  as  to  creditors,  with  the 


Green,  J.  delivered  the  opinion  of  the  court. 

The  latter  clause  of  the  3d  section  of  the  act  of  ISOl, 
ch.  25,  declarmg  valid  all  loans  bona  fide  made,  &c.  &c. 
must  be  taken  as  applying  only  as  between  the  persons 
receiving  and  making  a  loan  of  property.  Any  other  con- 
struction would  make  this  provision  inconsistent  with  the 
plain  meaning  of  the  latter  clause  of  the  second  section 
of  the  same  act.  The  negroes  in  question  were  in  the 
possession  of  Daniel  Brown  more  than  five  years  before 
the  boy  Robert  was  levied  on.  The  loan  was  not  declared 
by  will,  or  by  deed  in  writing  proved  and  recorded.  As 
to  this  creditor,  the  property  was  with  the  possession.— 
Independently  of  this  question,  the  jury  were  justified 
from  the  evidence,  to  find  the  verdict  they  rendered  in  this 
cause. 

Judgment  afiSrmed. 

Webber  and  Craigheady  for  plaintifif  in  error. 

R.  C.  FoHery  for  defendant. 
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Stewabt  vs.  Donellt.  ^J^^'TV-i?' 

March,  1833. 


Stewart 


A  and  B  made  their  joint  note  to  C  for  $3,899  02  payable  first  Novem- 
ber thereafter,  with  a  conditton,  that  the  note  niight  be  discharged  in  good 
Kenhawa  salt,  delivered  nt  Nashville,  at  ^1  12^  cents  per  bushel.  The  DodcIIj, 
nit  was  not  delivered  at  the  time  stipulated,  the  low  stage  of  the  water 
preventing  it:  Held,  that  the  money  was  due,  and  that  the  plaintilT  was  not 
bound  to  receive  the  salt  after  the  day  specified. 

The  possession  of  such  an  instroment  by  commission  merchants,  is.  of 
itself  evidence  of  their  authority  to  receive  payment,  but  it  is  only  onan- 
tbority  to  receive  it  according  to  the  terms  of  tbo  bond,  that  is,  to  receive 
the  salt  on  or  before  the  day,  or  the  money  afterwards. 

If  the  agent  received  the  salt  afterwards,  without  other  anthority  than 
the  possesMon  of  the  bond,  the  principal  is  not  boond. 

A  letter  from  the  principals  stating  that  they  expected  that  the  salt  had 
been  or  was  about  being  delivered,  and  instmcting  the  agents  to  sell  it, 
and  remit  them  the  proceeds,  concluding  with  these  words:  *that  at  this  dis- 
tance it  is  difficult  to  give  positive  directions,  but  as  our  agents  we  expect 
yon  will  consider  our  interest,  and  act  as  if  the  property  were  year  own  :*  waa 
held,  not  to  confer  an  nnthorlty  to  the  agents  to  receive  the  salt  after  the 
time  stipulated  for  its  delivery, 

On  the  14th  of  February  1S24,  John  Lewis  and  the 
defendant  executed  their  joint  note  to  James  Stewart,  for 
the  sum  of  $8,899  02,  payable  the  first  day  of  Novera* 
her  thereafter;  but  stipulating,  that  *'tbis  note  might  be 
discharged  in  good  Kenhawa  salt  delivered  at  Nashville 
in  good  barrels,  and  weighed  at  Nashville,  at  the  rate  of 
one  dollar  and  twelve  and  one  half  cents  per  bushel  of  fit* 
ty  pounds." 

On  the  24th  of  March  1824,  Stewart  assigned  four 
thousand  nine  hundred  and  forty  three  dollars  84  cents  of 
said  note  to  Wistcr,  Siter  and  Price  of  Philadelphia,  and 
by  an  arrangement  between  himself  and  the  agent  of  the 
assignees,  the  note  was  placed  in  the  hands  of  Cowden 
and  Sanderson,  commission  merchants  of  Nashville,  for 
collection.  Cowden  and  Sanderson  wrote  to  Donelly 
and  Lewis  on  the  22d  of  October,  mforming  them  that 
the  note  was  in  their  bands  for  collection^  and  that  it  was 

83 
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Mt^iMO '  ^^^^^^  ^^  expected  that  the  salt  would  be  delivered  by 
v^^^v-^^  the  first  of  November,  or  as  soon  thereafter  as  practica- 
Stcwart      blfe.     The  salt  was  brought  on  as  goon  as  the  rise  in  the 
VontWj.     river  permitted,  but  did  not  reach  Nashville  by  the  first  of 
November,  the  first  arrival  being  on  26th  December, 
1824;  by  which  time  the  price  of  salt  had  fallen  to  one 
dollar  per  bushel.     This  salt  and  several  succeeding  boat 
loads,  was  delivered  by  the  agent  of  Donelly  and  Lewis 
to  Cowden  and  Sanderson,  who  received  the  same  for 
Wistar,  Siter  and  Price,  but  there  was  no  express  stipula- 
tion as  to  the  terms  on  which  it  was  received. 

Wistar,  Siter  and  Price,  having  been  informed  by  their 
agent  that  the  note  was  assigned  to  them,  and  placed  in 
the  hands  of  Cowden  and  Sanderson,  wrote  to  Cowden 
and  Sanderson  on  the  10th  of  October,  1824,  a  letter  of  in- 
structions as  to  the  execution  of  their  agency  in  the  col- 
lection of  the  said  note,  in  which  they  say,  that  before  the 
receipt  of  their  letter,  they  presumed  the  delivery  of  the 
salt  would  have  commenced,  and  that  they  had  understood 
salt  was  $1  25  per  bushel,  and  that  exchange  was  down 
to  6  to  10  per  cent  for  bank  notes  and  11  to  12  for  drafts, 
and  add,  "we  are  therefore  of  opinion  that  it  would  be 
best  to  sell  the  salt  as  fast  as  it  arrives,  and  avoid  all  possi- 
ble expenses,  as  drayage,  storage,  waste,  &c.  and  as  fast 
as  you  make  sales,  to  invest  the  money  and  forward  it  to 
us,  if  in  drafts,  by  mail,  if  in  notes  by  private  band. — 
T¥e  are  aware  that  at  this  distance  it  is  difficult  to  give  pos- 
itive directions,  but  as  our  agents  we  expect  you  will  con- 
sider our  interest,  and  act  as  if  the  property  was  your 
own.*' 

The  charge  of  the  court  is  stated  in  the  opinion. 

Green,  J.  delivered  the  opinion  of  the  court. 

The  principal  ground  of  controversy  arises  upon  the 
construction  to  be  given  to  this  letter.  "The  counsel  for 
the  plaintiff  requested  the  court  to  charge  the  jury,  that 
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the  letter  of  Wistar,  Siterand  Price,  of  the  10th  of  Oc-  N^»^I^"» 
tober,  1824,  addressed  to  Cowden  and  Sanderson,  did  not  v^^^^v^^ 
constitute  the  latter  general  agents,  or  give  them  any  au-      Stewart 
thority  to  make  an  agreement  with  Donelly  and  Lewis  to     Donellj. 
postpone  the  time  of  the  delivery  of  the  salt  beyond  the 
first  day  of  November,  or  authorize  them  to  receive  the  salt 
at  Nashville  at  a  subsequent  period,  on  the  note,  at  one 
dollar  and  twelve  and  one  half  cents  per  bushel,  when  salt 
was  of  less  value  than  that  price;  but  the  court  refused  so 
to  charge  the  jury,  and  charged  them,  that  his  opinion  was 
that  the  said  letter  constituted  Cowden  and  Sanderson  gen** 
end  agents  in  this  transaction,  and  gave  them  authority  to 
make  such  an  agreement  with  Donelly  and  Lewis,  and  to 
receive  the  salt  upon  the  note  subsequently  to  the  first  of 
November,  although  the  market  price  at  Nashville  was 
less  than  the  price  specified  in  the  note." 

In  this  charge  we  think  the  court  erred.  The  general 
expressions  at  the  conclusion  of  the  letter,  '^as  our 
agents  we  expect  you  to  consider  our  interest,  and  act  as 
if  the  property  was  your  own,"  in  our  view  relate,  and 
are  to  be  confined  to  the  subjects  about  which  the  writers 
had,  immediately  preceding  their  introduction,  been  giv- 
ing directions.  They  supposed,  as  they  state,  that  the 
salt  would  be  in  a  course  of  delivery  before  the  arrival  of 
their  letter  at  Nashville.  They  did  not  contemplate  that 
payment  would  be  postponed  beyond  the  day,  and  there- 
fore could  not  have  intended  these  expressions  to  relate  to 
any  such  contingency.  But  they  had  heard  that  salt  was 
$1  25  per  bushel,  and  therefore  thought  that  it  would  be 
best  to  sell  it  as  fast  as  it  would  be  received,  and  thereby 
avoid  the  expenses  of  drayage,  storage,  waste,  &c. 
They  also  thought  it  would  be  best  that  remittances  should 
be  made  them,  *4f  in  drafts,  by  mail,  and  if  m  notes,  by 
private  hand."  But  as  they  were  at  so  great  a  distance^ 
it  was  manifest  they  could  not  be  so  informed  as  to  speak 
positively,  as  to  what  would  be  best.  If  salt  were  $1  25 
per  bushel,  that  price  would  indemnify  them,  and  tbej 
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M*^Vi83Q '  ^®'®  disposed  to  reduce  the  article  to  money  at  once, 
s.^F->J-^   without  delay  or  loss.     But  they  might  be  misinformed  as 
Stewart      to  the  price;  or  it  might  fluctuate  between  the  lOlh  of 
Doociiy.      October,  the  date  of  their  letter,  and  the  first  of  Novem- 
ber; they  would  not  therefore   positively  direct  a  sale 
immediately,  because  it  might  be  prudent  to  delay  for  a 
better  price;  and  this  they  leave  to  the  discretion  of  their 
agents.     The  manner  of  remittance  too  might  be  more 
conveniently  effected  otherwise   than   as  suggested  by 
them,  and  therefore  they  leave  this  also  to  the  discretion 
•    of  their  agents.     To  apply  the  concluding  general  expres- 
sions of  the  letter  to  the  time  of  selling  the  salt  and  to 
the  manner  of  making  remittances,  makes  the  whole  ap- 
pear plain  and  consistent;  whereas  the  court  think  the 
construction  given  by  the  circuit  court,  is  strained  and 
unnatural.     We  think,  therefore,  that  this  letter  did  not 
authorize  Cowden  and  Sanderson  to  receive  payment  of 
the  note,  otherwise  than  as  prescribed  by  its  terms,  and 
that  in  doing  so,  they  exceeded  their  authority,  and  did 
not,  by  that  act,  bind  their  principals. 

It  is  true,  as  contended  by  defendants'  counsel,  that  the 
fact  thai  Cowden  and  Sanderson  had  the  bonds  in  their 
hands,  was  evidence  of  their  authority  to  receive  pay- 
ment; but  it  gave  them  authority  to  receive  that  payment 
according  to  the  terms  of  the  bond,  and  not  otherwise. 
The  bond  was  for  money,  with  the  privilege  of  making 
payment  by  the  day  in  salt;  but  payment  not  having  been 
made  by  the  day,  that  privilege  was  forfeited,  and  the 
plaintiff  was  not  bound  afterwards  to  receive  the  salt. — 
The  receipt  by  the  agents,  not  being  in  pursuance  of  their 
authority,  was  not  obligatory  on  the  principals,  and  conse- 
quently not  a  pajrment  of  the  note.  The  judgment  must 
be  reversed,  and  the  cause  remanded  for  another  trial  to 
be  had  thereon,  upon  the  principles  laid  down  in  this 
opinion* 

Judgment  reversed. 
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Matthews  and  ALDEEsoif  vs.  Aeusteono.         Nabhthlv, 

March.  1833. 
Wheo  the  ram  demanded  in  the  deelantion  ia  more  than  that  laid  in  ,^     i. 
the  writ,  no  advantage  can  be  taken  of  the  Taiiance  by  the  party,  it      Aldenon 

would  only  operate  to  diacbarge  the  bail.  ▼ 

Aroittrong. 

Catro5,  Ch.  J.  delivered  the  opinion  of  the  court. 

Can  advantage  be  taken  for  a  variance  between  the  dec- 
laration and  writ  in  setting  out  the  debt?  The  declara- 
tion must  correspond  with  the  writ  in  .the  form  of  action) 
and  also  in  the  cause  of  the  action  generally.  1  Chitty's 
Pleading3,>253.  But  the  courts  have  never  permitted  the 
defendant  to  take  advantage  of  any  such  slip,  unless  in 
bailable  cases,  to  dischargejthe  bail,  if  more  was  declared 
for  than  is  claimed  by  the  writ.  The  loss  of  the  bail  is 
the  only  consequence  of  the  mistake.  1  Chitty's  PL 
255,  and  authorities  cited,  especially  Hale  vs.  Finch, 
2  Wills'  R.  393,  where  die  court  held  there  was  no  equi- 
ty to  interpose  where  the  defendant  had  been  sued  in  the 
name  of  Richard,  and  appeared  and  was  declared  against 
by  the  name  of  John.  One  reason  it  is  said  why  the 
court  sh6uld  not  interpose  is,  that  after  the  defendant  hath 
appeared  there  is  an  end  of  the  mesne  process.  We  will 
not  say  it  is  so  by  our  practice,  but  the  courts  here  as  in 
England  should  not  listen  to  frivolous  and  formal  objec- 
tions. The  judgment  in  fact  in  this  cause  is  for  less  than 
the  siun  claimed  in  the  writ  for  damages,  and  we  think  the 
circuit  court  correctly  refused  to  turn  the  plaintiff  rotmd 
to  another  action  in  form  and  substance  the  same. 

Judgment  affirmed. 
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Nashville,  Johnston  vs.  Sbarcy  and  Marshall. 

March,  1833. 

Mere  delay  ia  callng  on  the  principal,  will  not  diflcharge  the  surety. 

Where  A,  in  payment  of  a  debt,  endorsed  to  B  the  note  of  C,  and  by 
the  endorsement  "waived  demand  and  notice,*'  held,  that  althoogh  C 
was  solvent,  and  remained  so  fifteen  months  after  the  endorsement,  be- 
fore which  period  no  suit  was  brooght  against  him  by  the  endorser,  still 
he  was  liable  vpon  the  endorsement. 

Johnston  assigned  to  Searcy  and  Marshall,  a  note  ex- 
ecuted by  John  Gunter  for  thirty-four  dollars;  the  assign- 
ment was  in  these  words:  "I  assign  the  within  note  to 
Searcy  and  Marshall,  waiving  demand  and  notice,  Jan. 
1,  1830."  The  note  was  assigned  in  payment  of  a  debt 
due  by  Johnston  to  Searcy  and  Marshall.  From  the  date 
of  the  assignment  to  the  last  of  August,  1831,  a  period  of 
fifteen  months,  Gunter  was  solvent;  about  the  latter  peri- 
od he  became  insolvent.  This  suit  was  commenced  in 
September,  1831.  The  circuit  court  charged  the  jiuy, 
that  the  defendant  was  bound  as  endorser,  and  that  the 
negligence  of  the  plaintiiS*  in  bringing  the  suit,  would  not 
discharge  the  defendant,  unless  he  requested  them  to  sue 
in  writing,  and  they  did  not  sue  within  thirty  days  after 
the  request.  A  verdict  and  judgment  was  rendered  for 
the  plaintiffs  below. 

G.  S,  Yerger^  for  plaintiff.  1.  Where  a  note  is  en- 
dorsed or  delivered  on  payment  of  a  precedent  debt,  if 
due  diligence  be  not  used,  the  party  is  not  liable  upon  his 
endorsement,  or  for  the  original  debt.  Chitty  on  Bills> 
(edition  of  1826)  97,  98,  in  notes:  5  T.  R.  513:7  Mass. 
Rep.  286:  1  Marshall's  Rep.  228:  5  Johns.  Rep.  71:  11 
Johns.  Rep.  409,  410. 

An  endorsement  of  a  note  '^waiving  demand  and  no- 
tice," dispenses  with  that  exact  legal  diligence  which  the 
rules  of  the  commercial  law  jequire;  but  it  does  not  au- 
thorize gross  and  palpable  negligence;  it  puts  the  assign- 


Digitized  by  VjOOQ  IC 


or   THE    STATE    OF   TENNESSEE.  ISS 

or  on  the  same  footing  that  he  would  be  if  he  had  deliv-  Nashvillb, 

J  .     .  .       -lu      .        J  .  March,  183S. 

ered  it  m  payment  without  endorsement.  v^^-n^-^^^^ 

Where  the  bill  or  note  is  dishonored,  and  the  holder     Johnscon 
uses  due  diligence,  not  only  the  parties  to  the  bill  or  note,      s«arcj. 
but  the  first  liability  on  the  original  consideration  revives. 
Chitty,  (ed,  of  1926)  98,  99,  and  cases  there  cited.     7 
Taunton's  Rep.  312. 

2.  If  Johnston  would  be  discharged  by  the  law,  inde- 
pendent of  the  act  of  1801,  ch.  18,  does  that  act  make 
him  responsible?  This  act,  it  is  contended,  is  merely 
cumulative,  and  gives  an  additional  remedy.  By  the  com- 
mon law,  not  suing  in  several  months  after  the  assignment, 
might  not,  under  the  circumstances,  be  deemed  such  neg- 
ligence as  would  discharge  the  assignor;  and  the  statute 
merely  puts  it  in  his  power  to  do  away  his  responsibility 
in  a  day  or  a  week  after  the  endorsement.  It  was^made 
for  the  benefit  of  the  assignor,  and  was  not  intended 
to  abridge  any  of  his  common  law  rights,  and  if  the 
assignee  is  guilty  of  such  laches  as  would  operate  a 
discharge  of  the  assignor  at  common  law,  the  want  of 
a  request  to  sue  will  not  make  him  responsible.  It  is  the 
duty  of  the  assignee  to  use  due  diligence  without  any  re- 
quest; the  request  binds  him  to  extraordinary  diligence, 
or  such  as  would  not  be  required  at  common  law. 

This  is  an  affirmative  statute,  and  does  not  take  away 
the  rule  of  the  common  law.  Comyn*s  Digest,  Parlia- 
ment R.  33. 

Remedies  given  by  statute  are  cumulative.  1  T.  R 
103:  7  T.  R.  620. 

Rucksj  for  defendant  in  error.  The  endorser  was 
bound  for  this  debt  in  the  same  way  that  an  ordinary  en- 
dorser is  bound,  when  a  demand  has  been  made  and  no- 
tice given  according  to  law. 

And  the  only  question  is,  when  the  holder  has  done  ev- 
ery thing  that  the  law  requires  him  to  do,  to  fix  the  en- 
dorser and  put  him  upon  his  guard,  whether  he  is  compell- 


Digitized  by  VjOOQIC 


184  CASES    IN    THE    SUPREME    COUET 

NABHYn.LS,  ed  to  cominence  his  suit  at  any  civen  time,  so  that  he 

March.  1833.     ,  .         .  ,  .         ,  ^  i.  1        i.         .i_- 

does  It  Within  three  years.  Can  the  court,  when  this 
cause  of  action  is  complete  in  the  plaintifT,  limit  him  to  a 
shorter  time  than  that  fixed  in  the  statute? 

In^Trimble  vs.  Thome,  16  John.  152-3,  the^endorser 
(whose  liability  was  fixed)  requested  the  holder  to  sue 
the  maker,  which  he  neglected  for  more  than  a  year,  and 
the  maker,  afterwards  became  insolvent;  the  endorser 
claimed  his  discharge  upon  this  ground,  and  insisted  he 
stood  in  the  situation  of  a  surety.  Ch.  J.  Spencer  said 
he  was  answerable  upon  ^an  independent  contract,  and  it 
was  his  duty  to  take  up  the  bill  when  dishonored. 

The  act  of  1801,  ch.  IS,  sec.  3,  authorized  the  endor- 
ser in  this  case,  if  he  feared  the  maker  would  fail,  or 
leave  the  State,  to  call  upon  the  endorsee  to  bring  suit, 
which  if  he  had  failed  to  do  within  thirty  days,  the  en- 
dorser would  stand  discharged. 

Suppose  an  endorser  makes  an  express  promise  to  pay, 
(and  such  promises  are  always  expressly  made  or  im- 
plied in  law)  it  binds  for  three  years. 

This  note  on  Gunter  is  no  payment  of  Johnston's  pre- 
cedent debt,  unless  the  plaintiffs  agreed  to  receive  it  as 
such,  and  risk  the  solvency  of  Gunter,  which  they  did 
not,  as  the  endorsement  proves.  Tobey  vs.  Barber,  5 
John.  68:  Johnson^ vs.  Weed,  9  John.  310,  in  both  which 
cases  receipts  had  been  given  in  full. 

Catron,  Ch.  J.  delivered  the  opinion  of  the  court. 

Johnston  owed  Searcy  and  Marshall,  and  assigned  them 
J.  Gunter's  note,  due  one  day  after  date,  and  dated  the 
29th  January,  1830.  It  was  assigned  the  first  of  June, 
1830,  and  by  the  assignment  no  demand  or  notice  was  re- 
quired. Of  course  Johnston  stood  on  the  foot  of  an  as- 
signor who  has  been  fixed  with  notice. 

Searcy  and  Marshall  did  not  sue  Gunter,  the  maker* 
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who  continued  solvent  for  fifteen   months    after  the  note  Nashville, 

1  J     V        i_  1^,  March,  1833. 

was  assigned,  and  then  become  unable  to  pay.  <<^^"v^^^ 

On  the  13th  of  September,  1831,   Searcy  and  Mar-     Johnston 
shall  sued  Johnston,  the  endorser;  in  tlie  previous  August      Searcf 
Gunter  had  become  insolvent. 

The  defendant's  counsel  requested  the  circuit  court  to 
charge  the  jury,  that  by  retaining  the  note  for  fifteen  months 
and  not  sueing  on  it  when  the  drawer  was  solvent,  he 
thereby  made  it  his  own;  and  if  the  jury  were  of  opin- 
ion that  it  could  have  been  recovered  in  that  time  from  the 
(drawer,  the  defendant  was  not  liable. 

The  court  refused  so  to  charge,  but  charged  that,  if  th^ 
defendant  requested  the  plaintifiT  to  commence  suit  against 
Gunter,  the  drawer  of  the  note,  and  he  did  not  commence 
within  thirty  days  after  that  time,  that  then  the  endorser 
would  be  discharged;  but  if  he  did  not  so  request,  the  de- 
fendant would  be  liable. 

The  thirty  days  notice  referred  to  by  the  court,  we  take 
for  granted,  must  have  been  given  as  required  by  the  act 
of  1801,  ch.  IS,  written  of  course.  Ch.  Kent  says 
roost  truly,  in  King  vs.  Baldwin,  (2  J.  C.  C.  557,)  "there 
is  nothing  more  dangerous  than  to  impair  the  force  and 
effect  of  solemn  contracts  in  writing,  by  careless,  idle, 
and  perhaps  unmeaning  conversations."  There  is  no  ev- 
idence that  any  request  was  made  that  the  defendants  sue 
Gunter. 

This  brings  it  to  a  simple  case  of  delay.  The  estab- 
lished doctrine  is,  "that  mere  delay  in  calling  on  the  prin- 
cipal will  not  discharge  the  surety."     King  vs.  Baldwin, 

2  J.  C.  C.  559,  per  Kent:  15  John.  134:  2  JVheat.  557: 

3  Bos.  and  Pull,  61. 

Judgment  affirmed. 
24 
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NAOTvrLLB,  Barnes  vs.  Robinson, 

March,  1833. 

Where  a  defendant  has  paid  a  jadgtnent,  on  which,  nevertheless,  an 
execotion  has  iasaed,  a  certiorari  and  aupenedeoi  is  the  proper  remedy; 
in  which  case  the  coart  will,  on  motion,  quash  the  execution. 

Where  an  exeention  issnes  and  the  whole  is  endeavored  to  be  collect- 
ed when  it  was  all  paid  but  foar  dollars,  held,  that  the  execution  shoald 
be  quashed,  except  for  that  amoant,  and  a  procedendo  issue  to  have  the 
balance  collected. 

Where  the  whole  amount  of  the  judgment  is  attempted  to  be  collect- 
ed, and  the  execution  is  quashed,  except  as  to  part,  held,  that  the  defend- 
Aiit  in  the  execution  is  entitled  to  recover  his  costs. 

Green,  J.  delivered  the  opinion  of  the  court. 

In  this  case  an  execution  had  been  issued  reciting  the 
judgment  of  plaintiff  against  defendant,  as  having  been 
rendered  the  31st  day  of  July,  1S29,  which  was  return- 
ed satisfied.  The  plaintiff  then  caused  another  execu- 
tion to  issue,  reciting  the  judgment  correctly,  as  having 
been  rendered  the  31st  day  of  July,  1828.  The  defen- 
dant obtained  a  supersedeas  and  removed  the  cause  by 
certiorari  into  the  county  court,  where,  upon  proof  that 
the  money  paid  on  the  first  execution  was  in  fact  paid  in 
satisfaction  of  the  plaintiff's  judgment  obtained  in  1828, 
and  that  he  had,  in  truth,  no  such  judgment  as  that  recited 
in  the  first  execution,  the  county  court  quashed  the  exe- 
cution, except  as  to  $4,  the  sum  found  to  be  still  due. 
This  proceeding  was  regular,  and  the  county  court  judg- 
ment was  correct.  The  audita  querela  to  relieve  a  de^ 
fendant  from  an  execution,  where  the  matter  of  discharge 
has  been  subsequent  to  the  judgment,  is  an  obsolete  rem- 
edy,  and  has  been  substituted  in  modern  practice  by  the 
motion.  Smack.vs.  Dade,  6  Ran.  Rep.  639.  The  cer- 
tiorari was  the  proper  process  by  which  to  bring  the  ex- 
ecution into  the  county  court  for  the  purpose  of  enabling 
the  defendant  to  make  his  motion.     Peck's  Rep.     The 
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judgment  of  the  county  court  quashing  the  execution  ex-  ^^^^[^^ 
cept  as    to   the    four  dollars  was  correct,  and  the  proce-  s^^^^v-^i^ 
dendo  properly  awarded  to  the  justice;  but  that  part  of  the       Bamei  - 
judgment  of  the  county  court  which   gives  costs  against     Robiuon. 
the  defendant,  is  clearly  erroneous.     The  plaintiff  caused 
the  execution  to  issue  for  the  whole  amount  of  the  debt,  ^ 
after  having  received  on  the  first  execution  all  but  the  $4. 
He  told  the  constable  to  collect  only  the  interest  which  was 
due:  but  this  was  his  private  directions  to  the  officer,  of 
which  the  defendant  knew  nothing;  his  proceeding  by  eer" 
Horari  and  motion  to  quash,  was  proper,  in  order  to  save 
himself  from  having  to  pay  the  whole  debt  again.    He  suc- 
ceeded by  the  judgment  of  the   court  in  his  motion,  the 
court    quashing  the  execution  except  as  to  the  $4;  he 
ought  to  have  had,  therefore,  a  judgment  for  costs  in  his 
favor.      This  is  not  like  the  case  of  an  appeal,  where  the 
judgment,  though  for  a  less  amount  than  that  rendered  in 
the    court  below,  yet  being  still   against  the  defendant, 
the  costs  follow  the  cause.     Here  the  defendant  below 
succeeded  in  his  motion  to  quash  the  execution,  and  al- 
though they  awarded  a  procedendo  to  the  justice  to  pro* 
ceed  in  the  execution  of  his  judgment  for  the  four  dol- 
lars, yet  the  execution,  about  which  the  motion  was  made, 
was  quashed.    The  circuit  court,  in  affirming  the  judgment 
of  the  county   court,  have   committed  the   same  error. 
The  judgment  will  be  reversed;  and  proceeding  to  give 
such  judgment  as  the  circuit  court  should  have  given,  this 
court  reverse  the  judgment  of  the  county  court,  and  ad- 
judge  that  the  defendant  in  error  pay  the  costs  of  the  coun- 
ty  and  circuit  courts,  and  also  the  costs  of  the  appeal  to 
this  court,  and  that  the  defendant  in  error  have  his  execu- 
tion on  his  judgment  before  the  justice  for  the  said  sum 
of  four  dollars,  and  interest  thereon  from  the  time  of  the  ' 
rendition  of  the  judgment  in  the  county  court. 

Judgment  reversed* 

G.  S.  Yergevy  for  plaintiff  in  error. 

Comb$^  for  defendant. 
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NArttviLLi^     Hawiuns  vs.  Walker,  Mministrator  of  Walker. 

Mai*ch,  1833.  *' 


Walker. 


Hawkins  ^  received  money  as  agent  of  B,  and  for  B*s  own  use,  and  died.     An 

▼  action  of  assumpsit  was  institated   fom-  years  aAer  the  receipt  of  the 

money,  against  A*s  administrator,  who  pleaded  the  act  of  limitations  of 
^   three  years;  no  demand  of  the  money  had  been  made  of  A,  or  his  ad- 
raioistraior.    Held,  that  the  action  was  barred. 

This  was  an  action  of  assumpsit,  brought  against  the 
defendant  for  money  collected  by  William  Walker,  de- 
ceased, the  defendant's  intestate;  the  defendant  pleaded 
the  statute  of  limitations  in  bar  of  the  demand,  to  which 
the    plaintiff  replied  generally.     Upon   the    trial  of  the 
cause,  the  plaintiff  proved  that  in  1S24,  he  had  placed  in 
the  hands  of  Wm.  Walker,  deceased,  a  note  for  collection, 
on  Lot  Hazzard,  for  70  or  $35;  that  in  1825,  the  money 
was  collected  by  a  constable  and  paid  to  said  Walker;  that 
in  the  spring  of  1S29,  the  plaintiff  demanded  the  money  of 
defendant;  that  defendant  replied,  he  must  settle  it  ac- 
cording to  law,  and  appointed  a  day  to  see  the  plaintiff's 
agent,  and  then  said  he  would  not  pay  the  money.     The 
suit  was  commenced  on  the  17th  October,  1S29.     The 
court  charged  the  jury,  that  "if  there  was  no  promise 
made  by  the  deceased.   Walker,  or  the  administrator, 
within  three  years  before  bringing  the  suit,  and  the  de- 
fendant's intestate  had  received  the  money  more  than 
three  years  before  the  institution  of  the  suit,  the  statute 
of  limitations  would  be  a  bar  to  the  plaintiff's  demand. 
The  institution  of  an  action  in  a  court  of  law,  is  an  ac- 
knowledgment that  the  deceased  did  not  stand  in  .the  re- 
lation to  the  plaintiff  of  an  express    trustee.     The  trust 
or  confidence  existing  between  them,  is  only  implied  by 
law,  and  all  such  cases  the  statute  of  limitations  operates 
upon. "    The  plaintiff's  counsel  contended  that  the  statute 
could  not  begin  to  run  before   the   plaintiff  made  a  de- 
mapd  of  the  mooey.     The  court  said,  "I  am  of  a  dif- 
ferent opinion.     That  would  be  to  make  the  statute  de* 
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pend  upon  the  will  of  the  plaintifT,  and  not  the  lapse  of  Nashvillb, 

rw^,  .  <■  March,  1833. 

time«     Ine  statute  must  commence  its  operation  from  k^^^v^^^ 
the   receipt   of  the   money   by  defendant's  intestate."     Hawkiot 
Upon  the  evidence  and  the  charge  of  the  court,  the  jury     Waik«r. 
found  a  verdict  for  the  defendant.     The  plaintiff  moved 
for  a  new  trial,  which  motion  was  overruled,  to  which 
the  plaintiff  excepted  and  appealed  to  this  court. 

J.  Rucks y  for  plaintiff  in  error.  The  only  question  in 
this  case  is  upon  the  statute  of  limitations.  The  action 
is  for  money  had  and  received.  The  facts  are,  that 
William  Walker  in  his  life  time,  who  lived  in  Tennes3ee, 
collected  money  for  the  plaintiff,  of  North  Carolina,  as 
his  agent  and  attorney  in  fact.  The  money  was  coUec 
ted  in  1S25.  The  plaintiff  did  not  send  and  demand  it 
until  1829.  William  Walker  in  the  mean  time  had  died, 
and  the  defendant  administered  upon  the  estate  and  re- 
fused to  pay  the  money,  and  this  suit  was  brought.  The 
court  charged  the  jury  that  the  statute  began  to  run  in 
favor  of  William  Walker,  from  the  time  he  received  the 
money.  Act  1715,  provides  that  the  suit  shall  be  brought 
within  3  years  next  after  the  cause  of  action  accrued. 
No  suit  could  be  brought  in  the  case  until  the  money 
was  demanded,  and  the  statute  began  to  run  from  that 
time.  Topham  vs.  Bradick,  1  Taunton,  572,  is  to 
this  point.  There,  goods  were  deposited  with  defen- 
dant to  sell,  and  15  years  had  expired,  but  adjudged 
the  statute  only  began  to  run  from  the  time  of  the  de- 
mand. Holmes  vs.  Kirrison,  2  Saun.  323,  which  was 
a  debt  on  a  bill  payable  after  sight.  The  statute  only 
began  to  run  from  the  time  it  was  presented.  20  John. 
5S5-6:  See  cases  collected,  4  Bac.  A.  474:  5  Dane, 
392,  and  in  Angel,  on  Stat.  Lim.  183-4. 

J.  S.  Yerger^  for  defendant  in  error.  1.  There  is 
nothing  en-oneous  in  the  charge  of  the  court;  the  doctrine 
that  the  statute  of  limitations  will  not  operate  to  bar  a 
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Nashville,  trust,  applies  only  in  cases  of  express  trusts,  when  there 

March.  1833.    .  ^^     ,  \  ,  ^  i_      •        i-        • 

v^^-v-^h^  is  no  remedy  at  law,,  and  not  to  trusts  by  implication  or 

Hawkins     constructioix  of  law.     2  Hawks'  R.  269:  2  Murph.  R. 

Wanccr.      115:  Cooke's  R.  182:  7  John.  Ch.  R.  90,  127:  6  John. 

Ch.  R.  266:  20  John.  Rep.  576,  610:  Martin  and  Yer- 

ger's  Rep.  361:  Angel  on  Lim.  349. 

2,  The  statute  commences  running  whenever  the  cause 
of  action  is  complete;  it  is  complete  as  soon  as  the 
money  is  received.  The  money  was  jJ&yable  on  demand 
after  its  receipt;  that  demand  was  not  necessary  to  be 
made  before  suit  commenced.  Money  collected  by  an 
agent  is  payable  immediately;  the  same  as  a  note  on  de- 
mand. It  is  the  plaintiff's  own  neglect  that  he  did  not 
bring  his  suit  within  3  years.  Chitty  on  Bills,  479:  I 
Rand.  R.  284:  Martin  and  Yerger,  361. 

Catron,  Ch.  J.  delivered  the  opinion  of  the  court. 

In  May,  1325,  Walker,  the  intestate,  collected  as 
agent  for  Dr.  Hawkins,  of  N.  C.  $85.  No  communi- 
cation took  place  between  him  and  Walker;  they  had 
been  acquainted  in  N.  C.  Capt.  William  Walker  died, 
,  and  on  the  17th  October,  1829,  this  suit  in  assumpsit  was 
brought  against  Samuel  Walker,  his  administrator,  for  the 
money. 

The  statute  of  limitations  of  three  years  was  pleaded, 
and  issue  taken  on  the  plea. 

The  plaintiff's  counsel  insisted  that  the  statute  would 
not  run  in  favor  of  an  agent  who  had  collected  money  for 
his  principal;  at  any  rate,  not  until  the  agent  was  called 
upon  to  pay  the  money  and  refused  or  neglected  to  do 
so. 

But  the  court  charged  the  jury,  "that  if  there  was  no 
promise  made  by  the  deceased,  Walker,  or  the  admims- 
trator,  within  three  years  before  the  bringing  of  the  suit, 
and  the  money  had  been  received  by  defendant,  intestate, 
more  than  three  years  )>efore  the  institution  of  the  suit, 
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the  statute  of  limitations  would  be  a  bar  to  the  plaintiff's  ^a8hvilt.e, 

.     •         '111       /»  March,  io3i. 

demand.     That  this  cause  was  not  distinguishable  from  v.^^*v-^^ 
the  case^  recently  decided  by  the  supreme  court,  on  the      H«wkiM 
statute    of  limitations,    &c.     The  jury  found  for  the  de-     w«iker. 
fendant. 

We  think  the  charge  of  the  court  was  uncommonly 
accurate,  and  that  this  case  cannot  be  distinguished  in 
principle,  from  that  of  Cocke  and  Jack  vs.  M'Ginnis, 
Martin  and  Yerger's  Rep.  361. 

Sin6e  the  delivery  of  the  opinion  above,  the  court  has 
again,  as  desired,  looked  into  the  cause,  on  this  ground, 
^^that  no  suit  could  be  brought  in  this  cause,  until  the 
money  was  demanded,  and  that  the  statute  began  to  run 
from  that  time." 

This  would  put  it  into  the  plaintiff's  power  in  every 
case,  where  money  is  received  to  another's  use,  to  con- 
trol the  operations  of  the  statute  at  his   pleasure.     If 
Walker  was  not  subject  to  be  sued  until  special  request, 
it  was  necessary  to  state  this  request  specially  in  the 
declaration,    and   prove  it.     Chitty's   Plead.  322.     To 
whom  the  request  was  made,  and  the  time  and  place  of 
making  it,  must  be  set  forth,  so  that  the  court  may  judge 
of   its   sufficiency.     Chitty's  Plead.   324-6.     In  cases 
where  a  special  request  is  not  necessary,  the  suit  is  all 
the  law  requires,  and  the  general  request  is  a  mere  for- 
mality.    The  averment  of  a  special  request,  setting  out 
persons,  time  and  place,  is  unknown  in  pleading,  in  cases 
where  the  suit  is  for  money  had  and  received  to  the 
plaintiff's  use.     The  declaration  in  this  cause  has  no 
such  averment.     It  alleges  Wm.  Walker  had  in  his  life- 
time received  the  money  to  the  plaintiff's  use;  in  con- 
sideration whereof,  he  undertook  and  faithfully  promised 
to  pay.     The  proof  is.  Walker  di^  collect  and  receive 
the  money  for  plaintiff;  that  this  was  sufficient  to  author- 
ize a  recovery  against  the  defendant,  the  statute  of  limita- 
tions aside,  we  think  free  from  doubt,  and  for  this  reasoa: 
if  A  as  the   agent   of  B,  collects  his  money,  the  agent 
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NAfiHviLLCy  knows  he  has  done  so.     He  must  be  the  actor.     It  is  his 

March.  1833.    ^  ,   i-  •  ,  .  ,  .    . 

duty  to  deliver  it  to  the  true  owner,  just  as  much  as  it  is 
the  duty  of  the  debtor  to  pay  when  the  debt  falls  due. 

It  is  not  consistent  with  good  morals,  nor  is  it  the  law 
of  the  land,  that  the  creditor  must  find  the  debtor,  and 
ask  for  his  money. 

The  cause  of  Smith  vs.  Whiteside,  decided  at  the 
present  term,  presented  the  above  question.  Whiteside 
as  an  attorney  at  law,  had  collected  the  money  of  Smith 
and  Hall,  and  retained  a  part  of  it  more  than  six  years; 
then  his  administrator  was  sued.  It  was  not  doubted 
there  was  cause  of  action,  and  the  statute  commenced  its 
operation  so  soon  as  the  money  was  received,  because, 
then  it  was  Whiteside's  duty  to  pay  it  over.  That  case 
and  this,  cannot  be  distinguished,  and  Jack  and  Cocke 
vs.  M'Ginnis,  is  stronger  than  either. 

Judgment  affirmed. 


Governor  Slc.  vs.  Porter's  Executors  et  al. 

When  the  declaration  alleges  that  a  bond  was  executed  in  the  penahy 
of  ^6000,  and  the  bond  set  oat  upon  oyer,  shows  no  penalty,  bot  is 
blank,  as  to  the  amount:    Held,  to  be  fatal  upon  demurrer. 

A  demurrer  brings  under  review  the  whole  of  the  proceedings,  and 
reaches  the  first  substantial  fault. 

Green,  J.  delivered  the  opinion  of  the  court. 

The  defendants  pleaded  several  pleas  to  the  plaintiffs' 
action,  to  which  a  demurrer  was  filed.  This  demurrer 
brings  under  review  the  whole  of  the  pleadings,  and 
reaches  the  first  substantial  fault.  1  Chitty,  on  Plead. 
580:  3  Cranch's  Reports,  229.  Without  stopping  to 
notice  other  defects  in  the  declaration,  it  is  enough  to 
observe,  that  it  alleges  that  the  defendants,  together  with 
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Others  who  are  not  sued,  executed  their  writing  obligatory  NAMrrxi.L», 
to  the  Governor,  in  the  sum  of  five  thousand  doUars,  &c. 

The  bond  set  out  on  oyer,  is  not  for  any  sum;  but 
instead  of  five  thousand  dollars,  as  alleged  in  the  decla- 
ration the  bond  is  blank. 

This  is  not  only  a  fatal  variance,  but  renders  it  too 
uncertain   upon  which  to  maintain  an  action. 

Let  the  judgment  be  affirmed. 

Judgment  afllrmed. 


Sharp  and  Wheaton  vs.  CloitsToN. 

A  eertior.ari  will  not  lie  for  bail,  tipon  the  ground  that  after  a  final 
jodgment  in  the  coanty  coort,  (which  vras  not  appealed  from,)  hehadthei 
body  of  the  principal  taken  and  ready  to  aurrender. 

Peck,  J.  delivered  the  opmion  of  the  court. 

Take  the  statement  of  the  petitioner  alone,  and  all  thd 
steps  contemplated  by  our  acts  of  assembly  to  reach  bail 
have  been  pursued. 

Can  the  bail  after  judgment  on  scire  fadaSy  simply  by 
stating  that  he  has  the  body  ready  to  surrender,  carry  the 
cause  by  cerHarari  into  the  circuit  court,  and,  without 
merits  or  trial  of  any  kind,  make  an  enc^  of  the  cause  by 
surrendering  the  principal?  Certainly  not.  This  would 
be  tolerating  a  bad  use  of  the  writ  of  certiorari. 

The  certiorari  was  properly  dismissed  by  the  circuit 
court,  the  judge  having  erred  in  allowing  it  in  the  first 
instance. 

Judgment  affirmed^ 

5t5  # 
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Nabhtillb,  Bell  «a.  Johnson  and  Hicks. 

March,  1833. 

The  aflsigmnent  of  a  note  was  aa  followa:  <<I  aaiigii  the  within  to  A. 
B.  and  gnarantee  the  solveney  of  the  drawer."  Demand  and  notice  were 
regularly  given,  bvt  no  salt  was  instltated  against  the  maker,  nor  was 
there  any  proof  of  his  insolTency.  Held,  that  the  plaintiff  was  entitled 
to  recoTer, 

Hall  made  a  note  to  M.  Bell,  who  transferred  the  same 
in  the  following  words:  "I  assign  the  within  note  to 
Johnson  and  Hicks,  and  guarantee  the  solvency  of  the 
maker." 

The  day  the  note  fell  due,  the  agent  of  plaintiffs  called 
at  the  usual  place  of  residence  of  the  maker  of  the  note,  for 
the  purpose  of  making  demand,  and  was  informed  there, 
that  he  was  absent  on  a  visit  to  Ohio.  Bell,  the  endorser, 
was  informed  of  this,  and  notice  was  given  in  proper  time 
and  manner. 

A  suit  was  then  instituted  against  Bell,  and  upon  the 
trial,  no  evidence  was  offered  to  show  that  Hall  had  left 
the  State,  with  an  intention  not  to  return,  or  that  he  was 
insolvent. 

Defendant  proved  that  Hall  was  only  on  a  visit  to 
Ohio,  and  that  he  had  retomed  and  was  living  in  Mont- 
gomery county,  when  Bell  was  sued,  and  that  he  was 
solvent. 

The  judge  charged  the  jury,  that  the  endorsement  of 
Bell  to  Johnson  and  Hicks  was  a  common,  ordinary  en- 
dorsement, and  required  plaintiffs  to  do  nothing  more 
tlian  to  make  demand  and  give  him  notice,  to  subject  him 
to  suit,  and  the  payment  of  the  money. 

The  jury  under  this  charge,  found  a  verdict  for  plain- 
tiffs. This  opinion  was  excepted  to,  and  a  writ  of  error 
prosecuted  to  this  court;  and  the  question  is,  did  the 
transfer  require  plaintiffs  to  do  any  thing  more  than  make 
demand,  and  if  not  paid,  to  give  Bell  notice,  before  they 
could  sue  him. 
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/.  P.  Clarkj  for  plaintiffin  error.     The  endorsement  Nastollb, 
required  the  plaintiffs  to  do  something  more  than   make 
demand  and  give  notice  of  the  non-payment  to  Bell. 

It  is  well  settled  that  a  party  can  make  a  transfer  in 
blank,  in  full,  or  restrictive  and  conditional,  and  when  so 
made,  that  the  endorsee  takes  it,  subject  to  such  restric- 
tion or  condition.     Chitty  on  Bills,  170, 176  and  180. 

If  the  law  permit  such  endorsements,  and  parties 
make  them,  it  is  the  duty  of  courts  to  enforce  them  as 
made;  otherwise,  they  would  be  n^^king,  instead  of  ex- 
pounding contracts.  Vide  4  Bibb,  286:  7  Mass.  479: 
12  Mass.  14:  19  John.  69:  2  Com.  Law  Rep.  580: 
2  Mur.  47. 

F.  B.  Foggj  for  defendant.  There  are  no  authorities 
on  this  point,  known  to  the  counsel  for  plaintiff  below. 
The  note  was  endorsed  before  due;  it  is  like  an  endorse- 
ment in  the  ordinary  way,  except  the  guarantee  of  sol- 
Fency.  What  effect  does  that  produce?  The  absence 
from  the  State  at  the  time  of  the  note's  becoming  due, 
shows  that  no  suit  could  have  been  brought.  This  addi- 
tion to  the  endorsement  does  not  change  the  nature  ofthe 
contract;  it  is  still  an  endorsement  of  a  negotiable  instru- 
ment before  due.  It  might  perhaps  be  an  evidence  of 
demand  and  notice. 

Green,  J.  delivered  the  opinion  ofthe  court. 

Michael  Hall  executed  to  Montgomery  Bell,  his  note, 
ander  seal,  in  the  following  words:  "Nine  months  after 
date,  I  promise  to  pay  M.  Bell,  or  order,  one  hundred 
and  fifty  dollars,  for  value  received;  witness  my  hand  and  • 
seal,  this  18th  Nov.  1829. 

Michael  Hall.'*  [Seal.] 

This  note  Bell  assigned  to  Johnson  and  Hicks,  in  the 
following  words:  "I  assign  the  within  to  J.  Johnson  and 
A.  W.  Hicks,  and  guarantee  the  solvency  of  the  drawer. 
May  22d,  1830.  M.  Bell.' 


97 


Digitized  by  VjOOQIC 


196  CASfiS   IN   THE    SUPREME   COTTET 

M^T?'^**  On  the  day  the  note  became  due,  the  agent  of  John- 
/  son  and  Hicks  went  to  the  Tennessee  iron  works,  where 
Hall,  the  maker  of  the  note,  had  usually  resided,  to  de- 
mand payment.  Hall  was  not  there,  and  upon  enquiry 
of  the  clerk  of  the  iron  works,  the  said  agent  ascertained 
that  Hall  had  left  the  country  two  or  three  weeks  before, 
and  had  gone  to  Missouri  or  Ohio.  Upon  enquiry  of 
the  clerk,  the  agent  was  informed  that  no  provision  had 
been  ipade  for  the  pajrment  of  the  note.  The  said  agent 
addressed  a  letter  to  J3ell,  informing  him  of  the  applica- 
tion at  the  iron  works,  and  the  failure  to  get  payment, 
and  the  same  day  put  it  into  the  post  master's  hands  at 
the  iron  works,  and  requested  him  to  send  it  by  the  first 
mspl  to  Nashville,  near  which  place  Bell  lived. 

The  plaintiffs  brought  no  suit  against  Hall,  nor  did  they 
introduce  any  proof  to  show  that  he  was  insolvent;  and 
the  only  question  in  the  case  is,  whether  they  were  bound 
to  do  so  by  the  terms  of  the  assignment,  before  they  can 
recover  of  Bell. 

•  It  is  true,  as  contended  for  by  the  counsel  for  Bell, 
that  the  payee  of  a  note  may  make  an  assignment,  by 
which  to  protect  himself  altogether  from  liability;  or  by 
which  the  liability  is  only  to  attach,  upon  the  performance 
by  the  assignee  of  some  stipulated  condition.  The  as- 
signment is  a  contract  between  the  parties,  and  they  may 
make  it  of  any  character  they  please;  but  the  general 
rules  which  govern  endorsements  of  negotiable  paper, 
will  prevail  m  all  cases,  where  there  is  not  a  clear  ex- 
pression of  the  intention  of  the  endorser  to  control  those 
rules,  and  to  subject  himself  to  liability  upon  other  con- 
editions. 

The  enquiry  presents  itself,  then,  upon  the  language 
used  in  this  assignment,  whether  such  intention  is  here 
expressed.  He  says,  ^^I  assign  the  within  note  to  J. 
Johnson  and  A.  W.  Hicks,  and  guarantee  the  solvency 
of  the  drawer."  What  does  he  mean  by  these  latter 
words?     Do  they  express  an  intention  to  restrict  his  lia- 
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bflity?     We  think  not.     On  the  contrary,  they  were  in-  Nashville, 

>^_,  i*'i*i>  1      March,  1833.- 

tended  to  enlarge  it,  and  give  the  assignees  more  ample 
means  of  holding  him  responsible.  Had  they  failed  to 
make  demand  and  give  notice,  so  as  to  fix  his  responsi- 
baity  upon  the  endorsement,  still  they  might  have  re- 
covered of  him  upon  this  guarantee,  provided  they  could 
show  by  suit  or  otherwise,  the  insolvency  of  Hall. 

This  we  think  must  be  the  meaning  of  these  words,  if 
they  were  intended  at  all  to  vary  the  undertaking  from 
that  arising  upon  an  ordinary  endorsement. 

Let  the  judgment  be  affirmed. 

Judgment  affirmed. 


Ward  i;^.  Crenshaw. 

Where  lait  is  brought  before  the  sum  ig  dne,  and  afterwards  an  agree- 
met  of  record  ia  entered  into,  by  which  the  defendant  agrees  to  try  the 
case  upon  its  merits,  and  "walyes  aU  errors,"  it  was  held,  that  the  com- 
meoceroent  of  the  suit  before  the  sam  was  doe,  was  an  error,  but  that  it 
was  released  or  waived  by  the  agreement,  and  conld  not  be  insisted  on 
by  defendant 

Peck,  J.  delivered  the  opinion  of  the  court. 

An  attachment  issued  by  a  justice  of  the  peace,  27th 
Dec'r,  1831,  returnable  to  February  term  of  the  coun- 
ty court  of  Smith,  founded  on  a  note  under  seal,  made 
31st  May,  1830,  for  $300,  payable  to  the  plaintiff  on  or 
before  the  25th  day  of  Dec'r,  1831.  The  attachment 
was  levied  and  returned:  on  petition  and  certiorari  the  pro- 
ceedings were  taken  into  the  circuit  court;  a  motion  was 
made  to  dismisss  the  certiorari^  and  afterwards  it  was  agreed 
that  the  plaintiff  should  file  his  declaration,  and  the  defend- 
ant plead  at  the  present  term,  and  the  cause  stand  for  trial  at 
the  next  term,  and  all  errors  are  waived. 

Thereupon  the  declaration  is  filed;  pleas  of  payment  and 
set  off  put  in ;  trial,  verdict  and  judgment ;  motion  in  arrest, 
because  the  action  was  commenced  before  the  three  days 
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^ASHviM,  of  grace  had  run  after  the  day   appointed  for  payment. 
v^F->vJ-^J  This  is  waived  by  the  agreement  of  record.     The  de- 
Banks       fendant  had  no  right  to  go  back  to  the  pleadings,  after 
Broirn.     waiving  errors,  which,  in  the  form  here  waived,  extend- 
ed to  the  original  process,  and  the  manner  of  bringing  the 
cause  into  the  circuit  court  by  certiorari  before  trial. 

Judgment  affirmed. 
D.  AlUn^  for  plaintiff  in  error. 
X  S.   Yergery  for  defendant  in  error. 


Banks  vs.  Brown  and  ethers. 

A  motion  for  judgment,  under  the  proYisions  of  a  atatnte,  is  an  <'ae<> 
tion,'*  and  as  such,  is  embraced  within  the  provisions  of  a  statute  where  the 
term  <*action"  is  used. 

A  motion,  founded  on  a  delirery  bond,  is  an  <<aetion  fiiunded  oo  a  b<uid 
for  the  payment  of  money,'*  within  the  meaning  of  the  act  of  1827  ch.  72. 

The  condition  of  a  bond,  to  prosecute  an  appeal  in  the  nature  of  a  writ 
of  error,  was  as  follows:  *'now  if  the  said  A.  B.  and  C.  shall  well  and 
truly  prosecute  said  appeal  with  effect,  or  in  case  of  failure  therein,  pay 
and  satisfy  all  costs  and  damages  that  may  be  awarded  against  him  for 
wrongfully  prosecuting  said  appeal,  then  this  obligation  to  be  Toid." 
Held,  that  the  securities  were  only  bound  lor  the  damages  and  costs,  and 
not  for  the  principal  debt.  Held,  also,  that  judgment  may  be  rendered 
against  the  securities  for  the  damages  and  costs,  by  motion 

The  interest  of  12}  per  cent  per  annum  allowed  upon  judgments  when 
affirmed,  is  "damages"  within  the  meaning  of  that  term,  as  used  in  the 
different  acts  of  assembly  upon  the  subject  of  appeals. 

Where  one  of  seyeral  plaintiflb  in  error  dies  and  his  death  is  suggested, 
and  also  that  he  has  no  executor  or  administrator,  the  defendant  may  elect 
to  proceed  against  the  sorriTing  plaintifis  in  error,  by  the  provisiotta  of 
the  act  of  1826,  ch.  66,  sec  8. 

Catron,  Ch.  J.  delivered  the  opinion  of  the  court. 

Judgment  was  had  in  the  circuit  court  by  motion,  on  a 
delivery  b<md.  The  proceedings  were  in  conformity  to 
the  act  of  1829,  ch.  51. 
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An  a{q>eal  in  the  nature  of  a\imt  of  error  was  prosecu-*  Nashville, 
ted  to  this  court;  on  allowing  the  same,  a  bond  with  secu'  ^,>p^n^^^ 
rity  was  taken  with  the  following  condition:  if  the  said       Banks 
L.  H.  Brown  &c.  ^^sball  well  and  truly  prosecute  said      Brown. 
appeal  with  effect,  or  in  case  jof  failure  therein,  pay  and 
satisfy  all  costs  and  damages  that  may  be  awarded  against 
him  for  wrongfully  prosecuting  said  appeal,   then  the 
obligation  to  be  void." 

It  is  now  moved  for  judgment  agamst  the  securities  to 
the  bond. 

1 .  The  motion  is  resisted,  for  that  the  bond  is  void,  not 
having  pursued  any  statute  in  force.  It  is  m  pursuance  of 
the  act  of  1811,  ch.  72,  sec.  11;  but  it  is  contended  the  act 
of  1827,  ch.  72,  repealed  the  former  act,  as  to  cases  em- 
braced by  the  latter.  To  compare  them,  the  nature  of 
an  appeal  in  the  nature  of  a  writ  of  error  must  be  looked 
to.  Such  mode  of  redress  is  unknown  to  the  common 
law,  and  was  introduced  into  our  system  of  administering 
jastice  by  the  act  of  1811,  by  which  the  inferior  court 
was  directed  to  allow  the  appeal,  and  required  on  doing 
so  to  take  bond  with  sufficient  security  from  the  appellant, 
that  he  would  prosecute  his  appeal  with  effect,  or  in  case 
he  failed  therein,  pay  and  satisfy  all  damages  and  costs, 
which  might  be  awarded  against  him  for  wrongfully  pros- 
ecuting the  appeal. 

The  law  is  general  and  applies  to  cases  like  the  pres- 
ent. Security  could  only  be  required  for  damages  and 
costs.  The  act  of  1827,  ch.  72,  provides,  that  on  ap- 
peals in  the  nature  of  a  writ  of  error,  in  all  actions  foun- 
ded on  bonds  for  the  payment  of  money,  fee.  taken  from 
an  inferior  to  a  superior  jurisdiction,  the  securities  of  the 
party  appealing  shall  be  bound  for  the  payment  of  the 
whole  debt,  damages  and  costs;  and  for  the  satisfaction 
of  the  judgment  of  the  superior  court,  where  said  cause 
may  be  finally  tried  and  determined. 

The  motion  in  the  circuit  court  on  the  delivery  bond, 
was  an  action,  within  the  meaning  of  the  act;  and  it  was 
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Nabhvillb,  founded  on  a  bond  for  the  payment  of  money;  being  con- 
ditioned, to  deliver  the  property  at  the  day  and  place  of 
sale  to  satisfy  the  execution,  or  to  pay  and  satisfy  the 
debt,  interest  and  costs. 

The  appeal  bond  pursues  the  act  of  1827,  in  part,  so 
far  as  it  binds  the  securities  for  damages  and  costs;  but  it 
does  not  bind  them  for  the  principal  debt.  For  so  much 
as  it  covers,  no  doubt  it  is  a  good  bond  at  common  law. 
Johnson  v.  Laserie,  2  Ld  Ray.  1459.  Nichol  and  M'- 
Allister  v-  M'Combs,  2  Yerg.  R.  83.  Can  judgment  be 
rendered  upon  it  by  motion:  being  in  conformity  to  the 
statute  to  the  extent  of  its  obligatory  force,  no  reason  is 
seen  to  the  contrary,  and  so  is  the  case  cited  from  Yer- 
ger's  Reports;  and  so  this  court  directed  judgment  to  be 
rendered  at  a  previous  term  in  the  cause  of  Terry  v. 
Boyd,  folio  M.  386. 

'  It  is  insisted  the  case  in  Yerg.  Rep.  83  is  overruled 
by  that  of  Parsons  v.  Jones,  same  book  321.  In  each 
cause  the  question  arose  on  an  appeal  bond  from  a  ver- 
dict on  the  merits,  attempted  to  be  taken  in  conformity 
to  the  act  of  1794  s.  63.  The  act  requires  the  appel- 
lant to  enter  bond  with  two  securities  for  prosecuting  the 
appeal  with  effect,  and  for  performing  the  judgment  which 
the  superior  court  shall  pass  or  make  thereon,  in  case  the 
appellant  shall  have  the  cause  decided  against  him.  The 
bond  in  Parsons  v.  Jones  did  not  covenant  that  Yance 
should  prosecute  his  appeal  with  effect,  or  that  he  would 
perform  the  judgment  of  the  circuit  court,  should  the  cause 
be  decided  against  him.  It  was  decided  against  Yance, 
and  the  motion  attempted  to  subject  Parsons  and  Blair, 
the  securities,  for  the  principal  debt.  To  have  done  so, 
would  liave  been  framing  the  obligation  by  the  court,  and 
construing  the  securities  into  liability.  The  bond  was  not 
in  part  covered  by  the  act  of  1794:  that  in  Nichol  and 
M'Allister  V.  M 'Combs  covenanted  that  the  appeal  should 
be  prosecuted  with  effect,  by  the  appellant,  and  in  case 
of  failure  he  should  pay  all  costs  and  damages,  adjudged 
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9gansx  him*    As  to  the  costs  and  damages,  the  hond  was 

declared  to  be  cov^ed  by  the  act  of  1794,  and  for  so  Mt^ml* 

much,  judgment  was  given  against  Uie  securities.     The 

principle  there  assumed,  applies  with  conclusire  force  to 

the  motion  before  the  court.     In  this  case,  there  can  be 

BO  doiibt  that  the  bond  as  to  damages  and  costs,  pursues 

the  act  of  1827. 

It  is  nect  objected,  that  the  bond  cor^rs  only  costs, 
the  qppellant  being  subject  to  no  dami^es,  interest  after 
the  nte  of  twehre  and  one  half  per  centum  per  annum  not 
being  danages  within  the  meaning  of  the  acts  of  as« 
sembly:  that  the  act  o(  1809,  ch.  49,  sec.  37,  ftied 
12  1-2  per  cent,  on  the  amount  of  the  judgment,  regard^ 
less  of  the  time  the  suit  might  have  been  pending,  as  the 
measure  of  damages  for  wrongfully  prosecuting  an  appeal 
in  error:  and  that  the  act  of  1823,  ch.  54,  s.  3.  repealed 
the  act  of  1809,  by  providing  that  when  the  judgment  of 
the  inferior  court  should  be  afiirmed,  ^^the  defendant  in 
error  should  recover  in  addition  to  the  judgment  in  the 
court  below,  at  the  rate  of  twelve  and  one  half  per  cen- 
tum per  annum  interest  thereon,  up  to  the  time  of  the 
rendition  of  the  judgment  in  the  court  above."     The  act 
of  1823  applies  to  all  cases  at  law  brought  from  the  cir- 
cuit courts  to  the  supreme  court  where  the  judgment  is  for 
money,  and  affirmed.     If  there  be  no  damages  imposed 
by  the  act  of  1827,  then  the  bond  taken  where  a  «iiper- 
§edea$  is  granted  by  a  judge  out  of  court,  only  covers 
€X>st8;  and  bonds  providing  for  the  recovery  of  damages 
are  for  so  much  void.    We  have  no  doubt  the  interestf 
after  the  rate  of  twelve  and  one  half  ipex  centum  per  m^ 
nam,  is  damages  within  the  meaning  of  the  acts  of  assem- 
bly.    It  would  be  difficult  to  say  ordfaiary  interest  after 
the  rate  of  six  per  eentum  per  annum  was  not:  we  un- 
derstand the  court  to  have  said  in  Niehol  and  McAllister 
▼.  M'Combs,  it  was  damages. 

The  next  point  presented  is,  that  Lewis  H.  Brown,  one 
20 
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M^*Ti^*  of  the  plaintiffs  in  erroir,  has  died  since  the  cause  has  been 

v^^^v^^J  pending  in  thb  court.     His  death  has  been  suggested;  al- 

Tato       go  that  he  has  no  administrator,  and  the  defendant  in  er- 

BeiL       ror  has  elected  to  proceed  against  the  surviving  phuntiffii 

in  error. 

This  is  warranted  by  the  act  of  1825,  ch.  65,  s.  3. 
Judgment  will  be  rendered  in  affirmance  of  that  given  be^ 
low,  against  the  surviving  plaintiffs  in  error;  and  against 
them,  with  the  securities  to  the  appeal  bond,  for  interest 
after  the  rate  of  12  1-2  per  centum  per  annum  from  the 
time  of  the  rendition  of  the  judgment  in  the  court  below 
to  this  dme,  as  also  for  the  costs  occasioned  by  the  appeal 
in  error. 

Judgment  affirmed. 

River$  for  plaintiff  m  error. 

J.  S.  Ferjfer  for  defendant. 


Tate's  Executors  ts.  Bell. 

The  aet  of  Anembly  of  1829,  (pnhrate  acts  ch.  46,)  anthorouig  tbm 
eKecatora  of  William  Tate  to  reyive  a  jadgment  obtaiaed  by  George  Bell 
in  his  lifetime,  against  Montgomery  Bell,  in  the  same  manner  as  if  they 
were  the  ezecnton  of  the  said  Geoige  Bell,  is  onconstitational  and  Toid. 

George  Bell  in  his  lifetime  obtained  judgment  against 
M.  Bell  and  others,  which  was  paid  to  said  O.  Bell,  ei(cept 
about  1800  dollars.  George  Bell  died;  the  scire  fadoi 
does  not  show  when;  no  person  administered  upon  his  es- 
tate. In  1829  the  Legislature  passed  an  act  authorizing 
the  judgment  to  be  revived  in  the  name  of  Tate's  exec- 
utors, who  claimed  to  be  the  equitable  owners  of  the  judg- 
ment. This  scire  facias  has  issued  on  that  judgment,  to 
revive  it  against  Bell  in  the  name  of  Tate's  executors. 
Bell  moved  to  quash  the  scire  facias. 
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G.  S.  Yerger  in  support  of  the  motion^     The  law  of  ?L^"J™^» 
1829  IS  inoperative  and  void.     1st.  It  violates  the  con-     '"^  » 
tract  between  M.  Bejland  George  Bell.     2d.  It  is  limit-       Tate 
edand  partial  in  its  operation,  and  deprives  M.  Bell  of  his       Bell, 
property,  contrary  to  the  '4aw  of  the  land.'* 

1st.  At  conunon  law,  in  personal  actions,  on  contracts 
or  for  torts,  the  death  of  either  party  before  judgment,  aba- 
ted the  suit.  Toller  442.  When  the  plaintiff  dies  after 
final  judgment,  his  executor  or  administrator  shall  sue  ex- 
cuticm  by  scire  facias.     Toller,  441.     2  Institute,  395. 

Every  contract  is  made  in  reference  to  the  existing 
law,  and  is  to  be  governed  by  it.  Ogden  v.  Sanders,  12 
Wheaton's  Rep.  M.  Bell's  promise  was  to  pay  6.  Bell 
or  his  assignees,  either  in  law  or  equity.  If  he  assigned 
it  during  his  life,  M.  BeU  must  pay  such  assignee;  if  he 
did  not  assign  it,  his  obligation  was  to  pay  his  personal 
representatives,  because  such  was  the  law  when  the  con- 
tract was  made. 

The  obligation  of  Bell's  contract  is  violated  in  this, 
ihat  the  act  compels  him  to  pay  strangers  to  his  contract, 
instead  of  the  personal  representatives;  it  changes  the 
person  to  whom  payment  is  to  be  made;  this  is  a  direct 
violation  of  Bell's  rights.     Peck's  Rep.  13. 

If  the  suit  had  been  brought  for  the  use  of  these  plain- 
tiffs, the  act  of  1825,  laws  of  Tenn.  page  2.  sec.  3,  af- 
fords the  remedy. 

Suppose  these  parties  recover  from  Bell,  and  an  admin- 
istrator is  hereafter  appointed,  he  will  have  to  pay  again. 

How  does  this  court  know  these  parties  have  any  right. 
The  Legislature  have  no  right  to  decide  upon  it;  the 
courts  of  justice  only  can;  the  creditors  and  distributees 
of  George  Bell  have  rights  also;  these  have  been  viola- 
ted; an  administrator  has  to  give  bond,  Slc;  this  secures 
them;  here  their  property  is  taken  upon  the  assumed 
ground  that  the  parties  are  entitled,  without  having  their 
right  tried  in  court. 

That  the  Legislature  may  alter  or  create  new  remedies, 
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NAnriLLs,  BO  person  doubts,  except  in  cases  when  the  remedy  ne- 
sJpl^>>^'  oessarily  yidiates  the  right. 

Tate  The  Le^lature  by  this  act,  gave  A.'s  money  to  B. 

B«u.  They  take  the  property  of  the  administrator  or  distribu- 
tee, or  the  fund  out  of  which  G.  Bell's  creditors  ace  to 
be  paid,  and  give  it  to  these  parties;  for  by  permitting  it 
\o  be  revived  in  their  name,  they  anthoriae  them  to  re- 
ceive it. 

2.  The  law  is  partial  and  limited  in  its  operation;  it 
affiicts  Montgomery  Bell  alone;  the  same  rule  of  jmrtice 
is  not  adminbtered  to  him  that  is  to  the  citizens  generally; 
it  is  therefore  void,  because  Bell's  money  is  to  be  taken 
ttam  him,  not  by  the  ^^kw  of  the  land,"  but  by  an  individ- 
ual private  law,  made  to  operate  upon  him  alone;  this  is 
not  permitted,  even  so  far  as  k  regards  remedies,  as  the 
court  has  decided.  See  the  case  of  the  Bank  v.  Coop- 
er's securities,  2  Yerger's  Rep:  11  Mass.  Rep.  996:  9 
Institute,  51:  Yanzant  v.  Waddel,  2Yerger's  Rep:  Wat- 
ly's  heirs  v.  Kennedy,  2  Yei^er's  Rep. 

jF*.  B.  Fogg  contra.  The  counsd  for  the  plaintiff 
does  not  know  of  any  question  in  this  case,  except  the  un- 
constitutionality of  the  act  of  assembly  of  Nov.  16th, 
1829,  by  virtue  of  which  this  scire  facia$  was  instituted. 
The  judgment  in  equity  belonged  to  the  executors  of  Wil- 
liam Tate,  although  it  was  obtained  in  the  name  of  George 
Bell,  one  of  the  executors.  He  died  insolvent  and  no  ad- 
ministration was  taken  out  on  his  estate;  and  this  act  au- 
thorized the  scire  facuu  to  issue  in  the  names  of  the  pei^ 
sons  beneficially  interested.  Any  plea  to  the  scire  facm 
would  be  good,  denying  the  interest  of  the  plaintifis,  and 
if  such  plea  were  pleaded  it  would  be  clearly  shown  that 
they  were  the  real  owners.  The  defendant  is  deprived 
of  no  defence  to  which  he  is  legally  entitled.  The  law 
di  vests  no  rights,  impairs  no  contract,  deprives  of  no  ben- 
efit, but  i&erely  substitutes  one  remedy  for  another.  I 
cannot  perceive  any  repugnancy  to   the  constitution.     I 
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rafer  to  the  opiaiOQ  of  this  eoivt  m  3  Terger's  Reports, 
Hope  vs.  JduMOo;  the  case  of  Williams  vs.  Norris,  12  MtSrSflBT' 
WbeatOD,  and  the  opinion  of  our  Supreme  Court  m  the  ^m^'v^^^^ 
saoie  ease;  to  Foster  et  ol.  vs.  the  Essex  Bank,  16       '^^^^ 
Haas.  M5f  md  the  same  book  p.  226:  2  Yerger's  Be-       Beii. 
ports,  Waddie  vs.  Fayetteville  Bank:  Goshen  et  a2.  vs. 
StOQH^toDy  2  CoMiactieiit  Reports,  209. 

Peck,  J.  delivered  the  opinion  of  the  court. 

The  scire  facias  recites,  that  George  Bell  bad  recov- 
ered judgment  against  Montgomery  Bell  for  $8674,  and 
also  against  said  Bell  and  James  S.  Bell  and  John  J.  Bell, 
Ks  securities  in  a  writ  of  error  from  the  county  to  the 
circuit  court,  for  $1084,  damages;  and  likewise  recovered 
against  said  Bell,  and  the  above  James  S.  and  John  J. 
with  Leonaixl  P.  Cheatham  their  security,  for  damages  in 
this  court,  the  sum  of  $1219;  that  said  M.  Bell  had  paid 
a  large  portion  of  said  debt,  to  wit,  $ ,  leaving  a  bal- 
ance of  $1848,  since  which  proceeding  George  Bell  has 
departed  this  life  intestate,  and  no  person  will  administer* 
on  his  estate.     The  sci.fa.  is  as  follows: 

**And  whereas,  by  virtue  of  an  act  of  Assembly  of  the 
State  of  Tennessee,  passed  on  the  16th  day  of  November, 
1829,  ch.  49,  entitled  an  act  for  the  benefit  of  the  exec- 
utors of  Wm.  Tate,  said  suit  is  permitted  to  be  revived 
-in  the  names  of  James  Gordon,  Robert  T.  Walker  and 
Robert  Bell,  executors  of  the  last  will  and  testament  of 
Wm.  Tate,  deceased."  Then  follows  the  command  to 
make  known,  &c. 

The  act  of  Assembly,  in  a  preamble,  recites,  "that 
George  Bell,  deceased,  on  the  30th  of  July,  1824,  ob- 
tained a  judgment  in  the  supreme  court  against  Mont- 
gomery Bell,  which  said  judgment  was  founded  on  a 
blank  endorsement  of  a  note  to  him,  and  which  he  held 
as  trustee  for  the  executors  and  legatees  of  Wm.  Tate, 
and  the  legatees  of  Margaret  C.  Tate,  deceased.     And 
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M^*T^^oo*  whereas,  the  said  George  Bell  has  died  out  of  this  State, 

s,^^v-^^  insolvent,  and  no  person  will  administer  on  his  estate: 

Tate  "Therefore,  be  it  enacted  by  the  General  Assembly  of 

Belt       the  State  of  Tennessee,  that  the  executors  of  William 

Tate,   deceased,  be  enabled  to  revive  said  judgment 

against  said  Montgomery  Bell,  in  their  names,  by  sci.  fa. 

in  the  same  maimer  as  if  they  were  the  executors  of  said 

George  Bell,  deceased. 

"Be  it  further  enacted,  that  in  case  the  scire  facias  is 
served  on  said  Bell,  fifteen  days  before  the  next  term  of 
the  supreme  court,  the  same  shall  stand  for  trial  at  said 
term." 

At  the  trial  term  as  specified  in  this  act.  Bell  appeared 
and  moved  to  quash  the  scire  faciaSy  on  the  ground  that 
the  act  being  limited  and  partial  in  its  operation,  is  un- 
constitutional and  void;  and  that  bemg  the  o^v  authority 
for  the  sci.  fa.  it  is  void  also. 

It  is  here  proper  to  remark,  that  it  is  with  reluctance 
the  court  will  declare  a  law  unconstitutional;  not  from 
.  any  fears  of  consequences  which  might  arise  from  con- 
flict of  opinion  with  another  co-ordinate  branch  of  the 
government,  but  because  the  court  might  incline  the 
more  to  doubt  that  opinion,  where,  on  the  same  point,  it 
may  seem  to  have  been  formed  upon  deliberation  by 
others  officiating  m  a  high  and  responsible  sphere. 
Hence  this  court,  in  a  doubtful  case,  would  permit  a  law 
called  in  question  to  have  its  efiect.  But  when  the  court 
is  satisfied,  there  is  an  obligation  resting  upon  them  that 
it  would  be  criminal  to  compromise. 

The  act  in  question  has  been  passed  in  terms  directly 
to  affect  a  judgment  of  this  court.  It  is  not  passed  in 
aid  of  the  court;  for  the  court  in  dispensing  justice,  did 
not  need  the  aid  of  it.  The  law  as  it  stood  at  the  death 
of  Bell,  fixed  the  rights  of  the  parties;  the  disposition  of  the 
fund  expected  to  be  raised  from  the  judgment,  was  gov- 
erned by  existing  rules;  these  were  all  before  us,  sub- 
ject to  be  acted  upon  as  soon  as  the  proper  person 
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should,  under  the  known  forms  of  existing  law,  apply  to  Na«hvill«, 
us.  But  by  the  act  we  are  not  anticipated,  but  super-  im^-v-<^^ 
ceded.  We  are  instructed  that  Bell  held  the  instrument  T«te 
which  had  been  prosecuted  to  a  judgment,  as  the  trustee  Bell, 
for  the  executors  and  legatees  of  William  Tate,  deceased, 
and  the  legatees  of  Margaret  Tate,  deceased;  that  Oeo. 
Bell  has  departed  this  life  out  of >  the  State,  bsolvent; 
md  that  no  person  will  administer  on  his  estate.  Upon 
the  facts  thus  assumed,  the  act  ^^ enables"  the  executors 
of  William  Tate  to  reviye  the  judgment  in  their  names, 
.  as  if  they  were  the  executors  of  George  Bell,  deceased. 
It  is  not  at  aU  material  fortius  court  to  enquire  into  the  truth 
of  the  facts  found  by  the  makers  of  the  law.  Supposing 
them  all  to  be  true,  are  there  not  others  who  have  a  right 
to  question  them?  Are  not  the  creditors  of  the  deceased 
Bell,  entitSLto  their  day  in  court?  Does  not  the  law, 
as  it  stood  ^Kre  the  passage  of  this  act,  give  them  time 
to  appear  as  real  representatives,  with  all  the  Uabilities 
resting  upon  them  common  to  administrators,  and  having 
revived  the  judgment  and  secured  the  fund,  await  the 
mandate  of  the  proper  tribunal  to  make  distribution?  It 
is  believed  every  lawyer  will  answer  these  questions  in 
the  affirmative.  If  these  rights  exist  in  others,  and  the 
law  supposes  they  do,  how  can  we  overlook  them?  It  is 
impossible.  While  our  business  is  in  train  to  come  to  a 
result  between  parties,  those^nknown  to  the  record  and 
existing  laws,  are  forced  upon  us  by  the  operation  of  an 
act  made,  not  as  a  general  provision,  but  to  reach  par- 
ticular individuals.  This  at  first  blush  awakens  surprise, 
if  not  suspicion.  Facts  and  circumstances  supposed  to 
have  existed  between  persons  deceased,  are  fixed  and 
settled  by  the  act;  and  in  a  case  where  many  should  be 
heard,  one  party  is  thrown  upon  us  with  his  equitable 
rights  established. 

So  long  as  we  consider  that  there  existed  courts  of 
equity  open  to  the  investigation  of  the  subject  of  this 
trust,  there  was  no  necessity  for  the  act  we  are  consider- 
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NA8HVII.LS,  W.    Take  the  act  as  it  is  intended*  and'  It  vnH  ha^e  die 

v^^^N>^  effect  of  a  decree  upon  the  ri^ts  of  parties,  tboij^  not 

Tatfl       upon  the  rights  of  all  that  must  of  necessi^  be  heard,  if 

B«u.       resort  to  the  proper  tribunal  was  had:     Hence  the  one 

sided  character  of  the  act.     Its  application  to  a  particular 

case,  makes  it  analogous  to  the  case  of  the  Bank  vs. 

Cooper  €t  al.  2  Terger's  Rep.  599. 

But  we  do  not  stop  here.  It  is  assumed  in  the  aet 
that  Bell,  having  died  out  of  the  State  of  Tennessee,  ad- 
ministration cannot  be  taken  out  upon  the  estate.  Tins 
is  a  mistake.  Administration  may  be  ttkefa  out,  if  there 
be  bona  notabiUa  in  any  county.  Here  was  a  chose  in 
action;  and  the  case  of  Brown,  administrator  of  Pearsail 
TS.  Wright,  («)  has  settled  this  veiy  question.  There 
it  was  held,  that  administration  sued  out  inm^the  estate 
of  one  having  departed  this  life  in  anofl^BHate,  was 
proper,  where  property  of  the  deceased  T^Round  to  be 
administered.  Nor  will  this  case  be  found  to  conflict 
with  the  case  of  Nelson  vs.  Harris,  (2  Yerg.  Ap.  624,) 
because  the  point  in  the  latter  case  was  whether  adminis- 
tration could  be  taken  out,  there  being  no  estate  to 'ad- 
minister upon,  and  the  death  having  happened  beyond  the 
State. 

But  there  must  be  another  view  to  be  taken  of  this  case, 
which  will  show  the  unfitness  of  such  legislation.  So 
far  as  we  have  gone,  the  act  is  on  one  side  in  relation  to 
M.  Bell,  and  the  assumed  rights  of  Tate's  executors. 
These  last  are  by  the  act  introduced,  while  on  the  other 
hand,  James  S.  Bell,  John  J.  Bell,  and  Leonard  P. 
Cheatham,  are  dropped.  Against  these,  as  well  as  against 
M.  Bell,  we  had  proceeded  to  judgment;  and  if  we  are 
to  follow  the  act  as  our  authority,  we  are  no  longer  to 
^  consider  them  as  parties,  for  the  matters  recited,  as  well 

as  the  enacting  clauses,  wholly  overlook  them;  and  yet  the 


(a)  Ante,  57. 
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sci.  fa.  though  predicated  on  the  act.  Is  made  as  broad  as  NAmriLtB, 
the  judgment,  against  all^    We  are  as  unwilling  the  act  v^^^v'-^kJ 
should  compel  us  to  drop  parties,  as  we  are  that  strangers       Tate 
to  the  suit  should  be  introduced.     In  this  view  of  the        Beiu 
case,  it  may  be  seen,  while  we,  under  the  laws  existing 
when  the  rights  accrued,  were  compelled  to  inake  ihe 
judgment  reach  all  these  defendants,  these  rights  are  im- 
paired by  a  provision  in  the  act  striking  out  of  existence 
the  security,  and  paring  down  the  extent  of  liability,  and 
remodeling  the  judgment. 

In  strictness,  the  act  has  no  application  to  any  suit 
before  us.  Either  there  is  a  failure  of  record,  or  an  ab« 
sence  of ^thority  to  reach  and  cover  it.  Therefore, 
it  is  not  material  whether  we  view  the  case  made  by  the 
act  as  of  n^nal  and  limited  application,  and  for  that  cause 
not  war^^^^^  the  constitution,  or  whether  we  take  it 
in  the  IsJI^^PR  presented.  In  either  view  it  must  be 
void,  and  the  sd.  /a.  upon  it  ineffectual  to  authorize  the 
judgment  asked  by  it. 

The  motion  to  quash  the  sci*  fa,  must  prevail. 

Motion  sustained*   _ 


27 
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Brown  vs.  Luse. 

NAflHTTLLKy 

March,  1833.       Before  a  rait  can  be  instituted  against  the  drawer  of  a  bank  ehecfr, 

payment  thereof  mast  be  demanded  of  the  bank. 
Brown        *^  ^ 

Lotk.  Pl^of  by  a  witness,  that  he  saw  the  holder  of  a  check  go  into  the 

bank,  and  after  he  came  oat,  said  he  had  demanded  payment  of  the 

check,  is' inadmissible  as  evidence  to  prove  the  demandw 


Where  the  drawer  of  a  check  is  informed  that  a  demand  was  i 
and  payment  refhsed,  a  promise  to  arrange  it  lis  not  a  waiver  of  the 
demand  if  in  fact  none  were  made. 

An  instrument  of  writing  was  drawn  as  follows:  <*No. Nashviire» 

Dec.  18,  1827.    Cashier  of  the  office  of  discount  and  deposit!.  United 
States  Bank,  aH  Nashville,   pay  N.   Patterson  or  bearer,  one'famidred 

doUara  and cents,  on  the  14th  January,  1828.         ^ 

M.  W.  BROWN." 

Held,  that  this  was  an  inland  bill  of  exchange,  and  as  such,  was 
entided  to  three  days  of  grace. 


Payment  of  a  bill  of  exchange  must  be  demano^^^^pbe  last  day 
of  grace. 

When  a  bill  of  exchange  is  drawn  for  thif  iccommodlttfon  of  the 
payee,  and  the  drawer  has  reasoii^ble  grounds  to  believe  that  the  payor 
wUl  take  it  up,  he  is  entitled  to  demand  and  notice. 

Brown  drew  a  check  in  favor  of  Patterson,  one  month 
after  date,  on  the  cashier  of  the  office  of  discount  and 
deposite  of  the  Bank  of  the*United  Sutes,  at  Nashville. 
This  check  was  dated  Dei^ember  13,  1827.  Patterson, 
in  whose  favor  it  was  dra^,  transferred  it  to  the  defen- 
dant, Lusk,  for  a  valuable  considerHtion.  It  was  proved 
that  on  the  24th  January,  the  holder  of  the  check  went 
into  the  bank,  and  upon  coming  out  of  the  Bank,  stated  to 
witness  that  he  had  presented  it  for  payment,  and  payment 
was  refused.  Brown  had  not,  at  the  time  he  drew 
the  check  or  afterwards,  any  money  or  effects  in  the 
bank.  On  the  morning  of  the  24th  January,  Brown  was 
informed  by  Lusk,  that  Patterson  had  not  paid  the 
check,  upon  which  he  said  it  should  be  arranged.  There 
was  no  other  demand  or  notice  given,  nor  did  it  appear 
bom  the  evidence,  whether  Lusk  knew  that  it  was  an 
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accommodatkii  check.     There  was  a  verdict  and  judg-  ^^"^^^^ 
meot  for  Lusk,  in  the  circuit  court,  from  which  Brown  v^^-v'*^»y 
prosecuted. an  appeal  in  the. nature  of  a  writ  of  error  to      Browa 
dub  court.  Lmk. 

Fktcker^  O.  S.  Tergerand  G.M.  Fogg,  for  the  plaintiff 
in  error.  Whether  the  mstrument  drawn  by  the  plaintiff 
in  error,  be  strictly  and  technically  a  check,  or  an  inland 
bill  of  exchange,  in  either  event  it  is  contended,  Biown 
is  not  liable.  Bat,  first,  we  say  that  a  draft  or  check, 
drawn  upon  the  cashier  of  a  bank,  to  be  paid  at  a  future 
day,  is  an  inland  bill  of  exchange.  Chitty  on  Bills,  323: 
3  John.  Cases,  5:  2  Bibb's  Rep.  A  check  is  an  order 
on  the- bank,  payable  on  demand;  hence,  like  an  inland 
bill  of  exchange  payable  on  demand,  which  in  fact  it  is, 
no  days  of  grace  are  allowed,  because  bills  payable  on 
demand  or  at  si^t,  are  not  entitled  to  days  of  grace.  V 
Chitty  OB  Bills,  202.  But  an  inland  bill  of  exchange^  paya- 
ble at  a  future  period,  is  entitled  to  grace.  C^y  on 
Bills^  lb.  If  then,  upon  a  check  or  inland  bill  of  exclft^ge, 
days  of  grace  are  allowed,  this  check  or  bill  should  Va^^ 
been  demanded  on  the  i7th,  instead  of  the  jC4th,  mS 
Brown,  the  dsawer,  notified  of  its  non-payment,  which 
not  being  done,  he  is  discharged. 

But,  supposing  that  no  days  of  grace  are  allowed  upon 
this  instrument,  still  Brown  is  entitled  to  notice.  He  was 
told  on  the  morning  of  the  24th,  that  Patterson  had  not  paid 
it.  It  had  not  then  been  presented  for  payment  at  the 
hank.  The  bank  did  not  close  until  two  o'clock,  and 
consequently,  it  was  not  payable  until  that  time,  and  no- 
tice before  the  draft  was  due,  was  a  nullity. 

But  i|  may  be  contended,  that  Brown,  not  having  any 
funds  or  effects  in  bank,  could  not  be  injured  for  want 
of  notice,  and  that  the  law  is  settled,  when  the  drawer 
has  no  funds  in  the  hands  of  the  drawee,  he  is  not  en- 
titled to  have  demand  made  and  notice  given  to  him. 

In  Bickerdike  vs.  Bolman,  ( 1  Term  Rep.  46,)  it  was  set- 
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NAaHTiLLV,  tied,  that  notice  is  not  necessary  where  the  drawer  had  no 

^2!£!^>1^  effects  in  the  hands  of  the  drawee.     This  is  said  to  form 

BrowB      an  exception  to  the  general  rule  requiring  notice.     This 

lAitk.       is  true,  but  the  exception  is  only  applicable  to  a  case 

similarly  circumstanced,  that  is,  where  the  drawer  of  the 

bill  receives  the  proceeds  himself,  when  it  is  drawn  for 

his  own   benefit.     Fide  La  Fitte  vs.  Slater,  19  Com. 

Law  Rep.  182. 

In  the  case  before  the  com*t,  the  check  was  drawn  for 
the  accommodation  of  Patterson.  He  was  the  person 
to  provide  for  its  payment;  Browp  had  reasonable  grounds 
to  believe  that  Patterson  would  place  funds  in  tlie  bank 
to  meet  it;  and  the  rule  is  well  settled,  that  if  the  draw^ 
has  reasonable  grounds  to  expect  the  bill  will  be  paid,  he 
is  entitled  to  notice,  although  he  has  no  effects  in  the 
hands  of  the  drawee.  Rucker  vs.  Hillier,  16  East  Rep. 
43:  Chitty  on  Bills,  178,  in  notes  199,  200,  201. 

Where  notice  is  necessary,  it  makes  no  difference 
Y"  whet]|yr  actual  injury  has  been  sustained  or  not  for  the 
want^of  it.  Chitty  on  Bills,  1^8.  Nor  is  it  any  excuse 
dial  the  holder  did  not  know  it  was  an  accommodation 
Dill;  he  is  bound  to  give  notice;  it  is  a  condition  prece- 
dent to  his  recovery;  he  is  bound  at  his  peril  to  know  the 
fact,  whether  it  is  an  accommodation  bill  before  he  refu- 
ses to  give  notice,  on  the  ground,  that  the  drawer  had  no 
effects  in  the  drawee's  hands;  in  fact,  he  is  presumed  to 
know  the  law,  and  the  law  is,  that  want  of  effects  in  the 
hands  of  the  drawee,  only  excuses  notice,  where  the  bill 
is  drawn  for  the  drawer's  own  benefit.  He  ought  to  have 
given  notice,  or  been  well  assured  that  the  bill  was  of  a 
kind  or  description  which  dispensed  with  it  for  want  of 
effects  in  the  hands  of  the  drawee. 

It  is  conclusively  settled  that  wherever  the  drawer  of  a 
^  bill  has  a  right  of  action  against  the  payee,  (as  must  al- 

ways be  the  case  where  it  is  for  the  accommodation  of 
the  latter,)  demand  and  notice.. are  necessary  to  charge 
him,  although  he  has  no  effects  in  the  drawee's  hands. 
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The  same  reason  which  requires  it  on  endorsements,  re-  ^abhvillb, 

.    ,      ,  .  r      T       *•       I.       •  r  *u  March,  1833. 

quires  it  m  this  case;  for  if  notice  be  given  of  the  non-pay- 
ment, the  drawer  may  find  means  to  secure  the  debt. 
6  Com.  Law  Rep.  401:  15  Com.  Law  Rep.  600:  19 
Com.  Law  Rep.  181:  Chitty  on  Bills,  201. 

Washington^  for  defendant  in  error.  1.  The  court 
did  not  err  in  charging  the  jury,  that  there  was  no  neces- 
sity for  a  protest  of  the  check;  and  that  Brown  was  not 
entitled  to  notice  of  non-payment,  it  appearing  that  the 
drawer  had  no  funds  in  bank,  nor  authority  to  draw. 
Chitty  on  Bills,  7th  Amer.  Ed.  S23:  3  Burr.  1519: 
Chitty  on  Bills,  198,  and  cases  referred  to  in  note  y  of 
the  page. 

The  act  of  1762,  ch.  9,  sec.  4,  5,  does  not  affect  the 
above  principle.  1.  That  act  relates  to  the  drawing 
of  orders,  regularly  so  called,  as  contradistinguished  from 
bank  checks.  2.  That  act  relates  to  orders  drawn  on  a 
person  or  persons,  not  on  a  corporation.  3.  That  act 
only  applies  to  cases,  where  the  money,  for  which  the 
order  is  drawn,  is  actually  in  the  hands  of  the  drawee, 
and  not  to  cases  of  orders  drawn  for  the  payment  of 
money.  4.  Even  in  cases  to  which  the  act  does  apply, 
a  special  plea,  insisting  upon  the  matter  of  the  4th  and 
5th  sections  as  cause  of  non-suit,  would  be  necessary. 

2.  The  court  correctly  charged  the  jury,  that  the  in- 
strument so  declared  on,  was  a  check,  and  not  a  bill  of  ex- 
change; and  that  therefore,  presentment  on  the  14th  of 
January,  was  proper,  and  not  three  days  afterwards.  3 
Kent's  Commentaries,  58:  3  Johnson's  Cases,  5,  259. 

The  evidence  of  the  fact  of  presentment  is  sufficiently 
proved  by  the  testimony  of  Richmond.  That  testimony 
was  brought  out  by  the  defendant,  upon  cross-exam* 
ination.  Even  if  it  had  been  brought  out  by  the 
plamtiff,  it  is  evidence  of  a  fact  tending  to  prove  the 
fact  of  presentment,  from  which  the  jury  was  at  liberty 
to  infer,  and  from  which  they  did  infer,  that  presentment 
was  made. 


\-: 
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NASHYiLLSy      3.  The  court  very  properly  declined  to   charge  the 

March,  1833.    .  ,  '^.'^V  j*-ui- 

v^^^^v^i^  jury  as  to  the  properties  of  an  accommodation  checK,  or 
Browa  as  to  whether  the  drawer  of  such  a  check  was  entitled 
Lock.  to  notice  of  the  non-payment,  notwithstanding  he  had  no 
funds  in  the  bank.  A  court  is  bound  to  charge  the  jury 
upon  every  question  of  law,  arising  out  of  the  evidence 
involved  in  the  issue,  and  material  to  the  determination 
of  the  cause;  but,  not  upon  any  and  every  question  of 
law,  upon  which  the  counsel  may  think  proper  to  call  for 

'  a  decision. 

In  this  case  there  was  not  a  particle  of  evidence  show* 
ing,  or  tending  to  show,  that  the  check  in  question  was 
an  accommodation  check.  And  even  if  it  were  an  ac- 
commodation check,  unless  the  holder  knew  it  to  be  such, 
he  would  not  be  bound  to  give  notice,  when  there  were  no 
funds  of  the  drawer  in  the  hands  of  the  drawee,  nor  au- 
thority to  draw.  Nor  would  the  drawer,  when  he  had 
no  funds,  be  entitled  to  notice,  whether  the  check  were 
an  accommodation  one  or  not,  or  whether  the  holder 
knew  it  to  be  of  that  kind  or  not;  because,  the  draw- 
ing of  a  check  without  funds  on  which  to  draw,  is,  in 
contemplation  of  law,  a  fraud,  which  tends  to  deceive 
and  give  a  false  credit  to  negotiable  instruments;  and  this 
tendency  is  not  diminished,  so  far  as  regards  third  per- 
sons, whether  the  check  be  drawn  for  the  accommodation 
of  the  payee,  or  on  account  of  a  consideration  received 
from  him.  It  would  be  strange,  therefore,  if  for'  not 
deciding  a  question,  which^  if  decided,  must  have  been 
held  to  be  against  the  plaintiff  in  error,  he  could  now 
claim  the  right  of  having  the  judgment  reversed.  Chitty 
on  Bills,  Amer.  Ed.  200-1-2. 

Green,  J.  delivered  the  opinion  of  the  court,  (a) 
This  action  was  brought  against  the  plaintiff  in  error,  by 
the  defendant  in  error,  on  the  following  paper  writing: 

(a)  Abient,  Catboit,  Ch.  J. 
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"No.^ ,  Nashville,  December  13th,  1827.     Cashier  Nabhvillb, 

of  the  office  of  discount  and  deposite,  United  States  Bank,  v^^^n,^*^J 
Nashville,  paj  to  N.  Patterson  or  bearer,  one  hundred      Brown 

doUars  and cents,  on  the  14th  January,  1828.  La«k. 

^100  cents.  M.  W.  BROWN." 

Proof  was  introduced  to  show  that  payment  was  de- 
manded at  the  bank  on  the  14th  of  January,  the  day  on 
which  on  its  face,  it  is  made  payable.  It  is  not  pretended 
that  any  demand  was  made  afterwards.  It  is  insisted  by 
the  plaintiff,  1.  That  the  paper  upon  which  the  suit  is 
founded  is  a  bank  check,  and  that  demand  on  the  14th 
was  proper. 

2.  That  the  evidence  shows  such. demand  was  made. 

3.  That  if  it  be  considered  a  bill  of  exchange,  still 
Brown  was  not  entitled  to  notice,  inasmuch  as  he  had  no 
iimds  in  the  Bank  when  he  drew,  nor  until  long  after  the 
draft  became  payable. 

It  may  be  proper  to  remark  in  the  first  place,  that  if 
die  paper  on  which  this  action  is  founded  were  consid- 
ered a  bank  check,  and  therefore  payable  on  the  14th  of 
January,  1828,  still  in  order  to  sustain  the  action  it  must 
appear  that  payment  was  demanded  of  the  Bank  before 
the  suit  was  brought.  3  Kent's  Com.  58.  To  prove  this, 
Barton  Richmond  was  introduced,  who  testified  that  he 
saw  Lusk,  the  plaintiff,  on  the  14th  of  January,  going  in- 
to the  Bank,  and  afterwards  met  him  returning  from  it, 
when  Lusk  told  him  that  he  had  demanded  payment,  which  ^ 

was  not  made.  Witness  afterwards  saw  Brown  and  told 
him  that  payment  had  been  demanded  and  refused,  when 
Brown  said  it  must  be  arranged^  The  conversation  be-| 
tween  the  witness  and  Lusk  was  wholly  incompetent,  and 
ought  not  to  have  been  received.  It  was  merely  hear- 
say testimony,  unconnected  with  any  fact  by  which  it  i 
codd  be  made  admissible,  l^e  demand,  is  the  fact  to( 
be  proved;  that,  if  made  at  all,  was  made  in  Bank,  and  j 
this  conversation  occurred  with  the  witness,  after  Lusk  l 
bad  left  the  bank,  and  was  retunung.     It  cannot  be  pre-  j 
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NApBTiLLF^^ended,  therefore,  that  it  was  part  of  the  res  gesMlky  The 
5!2IIS^;^1^ 'remark  of  Brown,  that  it  must  be  arranged,  was  no  wsd- 
Brown      ver  of  the  demand  which  the  law  required  the  plaintiff  to 
LaJk.       make.     He  was  told  the  demand  had  been  made.     He 
made  the  remark  upon  the  supposition  of  a  state  of  facts, 
which,  so  far  as  we  are  informed,  did  not  exist.     It  is  not 
like  the  case  where  a  party  making  a  promise  to  pay,  is 
a  waiver  of  notice,  he  beuag  acquainted  with  all  the  facts. 
Here,  if  the  facts  stated  to  him  were  true,  no  waiver  was 
necessary:  if  they  were  not  true,  the  remark  produced 
by  the  falsehood  is  no  waiver.     In  this  view  of  the  case, 
therefore,  this  judgment  cannot  be  sustained. 
^^  But  the  writing  in  question  is  not  a  bank  check,  but  is 

a  bill  of  exchange.  It  was  made  payable  at  a  day  after 
its  date,  and  was  given  as  a  security  for  money  then  to  be 
paid.  Chitty  says,  (Chitty  on  bills,  7th  Amer.  Ed.  322) 
that  ^^checks  are  not  due  before  payment  is  demanded, 
in  which  respect  they  differ  from  bills  of  exchange  and 
promissory  notes,  payable  on  a  particular  day."  This  is 
the  distinguishing  feature  of  these  instruments.  They 
are  appropriations  of  money  in  the  hands  of  a  banker, 
and  are  payable  on  presentment.  The  paper  under  con- 
sideration was  executed  the  13th  of  December,  1827, 
and  payable  the  14th  of  January  following,  and  was  ne- 
gociated  as  a  security  for  money.  It  differs  not,  in  sub- 
stance or  form,  frcmi  an  inland  bill  of  exchange  as  defined 
by  Chitty,  41,  47,  92.  This  bemg  the  character  of  the 
instrutfient,  it  was  entided  to  grace,  and  ought  to  have 
been  presented  for  payment  the  17th  of  January.  The 
court  charged  the  jury  |hat  the  paper  writing,  upon  which 
the  action  was  founded,  was  a  bank  check,  and  not  a 
bill  of  exchange,  and  that  three  days  of  grace  must  libt 
be  allpwe^  JJpon.the  view  beforg^  taken  of  this  case,  we 
are  of  opinion  the  court  erred  in  this  part  of  the  charge.. 

The  court  was  requested  to  charge,  that  if  the  jury  be- 
lieved tliat  the  writing  was  executed  for  the  accommoda- 
tion of  Patterson,  the  defendant  was  entided  to  notice. 
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tlthoughhe,  the  defendant,  might  havehad  no  effects  in  the  NAraviLLB^ 
hands  of  the  drawer.  This  charge,  the  court  refused  to  ''^  * 
give.  We  are  not  authorized  to  say  that  the  court  erred 
in  refusing  to  give  the  charge,  in  the  language  proposed; 
because,  that  would  necessarily  be  assuming,  that  the  proof 
had  established  the  fact,  that  Brown  had  reasonable 
grounds  to  expect  that  Patterson  would  provide  funds 
(or  the  payment  of  die  bill,  by  the  time  it  should  be  de- 
aanded.  This  the  court  ought  not  to  have  assumed 
firom  the  proof  in  this  record,  but  ought  to  have  left  that 
fiict  to  be  determined  by  the  jury.  If  the  bill  wds  drawn 
by  Brown,  for  die  accommodadoa  of  Patterson,  and  if 
Patterson  was  known  to  be  in  the  habit  of  obtaining^  such 
acconunodadons  from  his  friends,  and  punctually  provi- 
ding the  means  of  payment,  this  would  be  sufficient  ground 
for  Brown  to  have  entertained  a  reasonable  expectation 
that  funds  would  be  provided  to  meet  the  bill,  -and  that  it 
would  be  paid;  and  in  such  case  be  would  be  endded  to^ 
notice. 

The  ground  upon  which  the  court  proceed  m  Biker- 
dike  vs.  Bolbnan>  (1  Term  Rep.  405)  is,  that  where  the 
drawer  has  no  funds  in  the  hands  of  the  drawee,  he  is 
guilty  of  a  fraud,  and  having  drawn  for  his  own  benefit,  he 
can  receive  no  injury  for  want  of  notice,  and  therefore  is 
not  entitled  to  require  it  to  be  given.  This  rule  is  sound 
m  {Minciple,  and  ought  not  to  be  changed;  but  where  the 
bill  is  drawn  for  the  accommodation  of  another,  and  no 
fimid  can  be  imputed  on  account  of  the  reasonable  ex- 
pectations the  drawer  entertained,  that  the  bill  would  be 
paid,  die  reason  of  the  rule  ceases,  and  in  such  case  the 
drawer  ought  to  have  notice  of  the  dishonor  of  the  bill. 
Ruckerandodiersvs.  Hiller,  16East43:  19  Com.  Law 
Rep.  181 :  Lafitte  vs.  Slatter,  6  Bingham,  623.  The  lat- 
ter case  is  pardcularly  applicable  in  its  facts,  to  the  princi- 
ple above  stated.  In  that  case,  the  drawer  knew  the  accep-i 
tor  would  not  pay  the  bill;  but  the  court  inferred  fr«m  the 
proof,  that  Rose,  who  owed  the  drawer  £1000,  was  to  have 

38 
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Nashtille,  paid  the  bill,  and  that  the  drawer  bad  reasonable  grounds 

March,  1833.    ^  x  i.  u  j 

v^^-s/-^^  to  expect  he  would  do  so- 
Combi  In  the  case  before  the  court,  we  do  not  assume  the  facts 

Youn^.  to  be,  that  the  bill  under  consideration  was  drawn  for  the 
accommodation  of  Patterson,  and  that  Brown  had  reason- 
able grounds  to  expect  he  would  pay  it;  but  as  the  evi- 
dence tends  to  establish  the  facts  to  be  so,  this  question 
ought  to  be  left  to  the  jury  upon  a  statement  of  the  Jaw  as 
here  laid  down. 

The  judgment  will  be  reversed,  and  the  cause  reman- 
ded to  the  circuit  court  of  Davidson  county,  for  another 
trial  to  be  had  therein. 

Judgment  reversed. 


Combs  and  Hatne  v$.  Young's  Widow  and  Heirs. 

The  right  of  the  widow  to  dower  in  the  lands  of  which  the  bnsband 
died  seized  and  possessed,  will  be  preferred  to  that  of  creditors  of  the 
husband. 

An  eqaity  of  redemption  is  not  sach  an  estate  as  can  be  proceeded 
against  and  sold  in  the  hands  of  the  heir,  by  an  execution  at  law,  founded 
npon  a  judgment  against  the  ancestor  or  his  personal  representatiTe. 

The  rents  and  profits  received  by  the  heir,  cannot  be  recovered  by  tiM 
creditor  of  the  ancestor  by  a  proceeding  under  our  act  of  1784,  ch.  II, 
or  otherwise.  The  heir  tokes  them  for  himself,  discharged  of  any  liabil- 
ity to  be  appropriated  for  the  debts  of  the  ancestor. 

To  support  a  judgment  against  an  heir  npon  a  scire  facias,  there  na««t 
be  a  personal  service  of  the  scu  fa.  npon  the  heir,  (though  a  minor)  and 
upon  his  guardian.    Service  upon  the  guardian  alone  is  not  sofficienL 

The  record  shows,  that  at  the  August  term  of  the  cir- 
cuit court  for  Giles  county,  in  1827,  the  plaintiffs  recov- 
ered a  judgment  quando  acciderifU  against  the  adminis- 
trators of  N.  Young  for  $449  58.  Upon  this  judgment  a 
8C%.  fa,  issued  against  the  widow  and  heirs  of  said  Young. 
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The  heirs  being   trader  the  age  of  twenty-one  years,  it  Nashvulb, 
was  served   upon  the  guardians  of  the  minors,  and   the  ^^^S^^}}^ 
writs  returned  to  the  circuit  court  of  Giles  county.    The      Combs 
guardian  came,  and  for  cause  showed  by  plea,  that  noth-      Youof* 
ing  but  a  house  and  lot  had  come  to  their  possession  by 
descent   from  said  N.  Toung,  deceased;  diat  the  legal 
title  of  said  house  and  lot  was  not  vested   in  said  N. 
Young  at  his  death,  but  that  the  same  was  vested  in  A.  V. 
Brown  and  John  H.   Camp;   that   only  an   equity  of 
redemption  descended  to  the  heirs  of  said  Toung;   and 
that  some  rents  for  the  use  of  said  heirs  were  receive 
ed  before  the  issuance  of  the  8cir$  facias.     The  plain** 
tiffi,  in  thehr  replication,  admit  that  the  legal  estate  did 
not  descend,  but  reply  that  four  hundred  and  seventy-five 
dollars  of  rents  and  profits  came  to  their  hands,  for  the 
rents  and  profits  of  said  house,  which  are  imaffected  by 
said  Brown  and  Campus  mortgage,   and  pray  execution 
diereof.     To  this   replication   the  defendants  demurred* 
The  circuit  court  sustained  the  demurrer  and  gave  judg- 
ment for  the  heirs;  but  the  widow  not  appearing,  judgment 
was  rendered  against  her  for  plaintiffs^  debt,  to  be  levied 
of  the  lands,  &c.  of  her  late  husband  in  her  possession* 

Cambsy  for  plaintiff  in  error,  contended,  that  the  widow 
was  not  entitled  to  dower  in  preference  to  the  creditors  \ 
of  her  husband;  that  the  policy  of  our  laws  has  been  to 
make  all  kinds  of  property,  real  as  well  as  personal,  sub-^ 
ject  to  the  demands  of  creditors;  that  the  widow's  right 
to  dower  was  by  virtue  of  the  act  of  1784,  ch.  11, 
subject  to  the  debts  of  the  husband.  It  was  the  inten- 
tion of  that  act  to  give  her  dower  in  cases  where  the  hus- 
band died  seized  and  possessed  of  the  lands;  but  still,  as 
die  land  was  subject  to  pay  the  debts  of  the  husband,  by 
virtue  of  the  statute  of  George  II.  creditors  bad  a  prior 
right  to  her.  At  all  events,  he  considered  it  clear,  that 
the  rents  and  profits  in  the  hands  of  the  guardian,  were 
subject  to  the  plaintiffs'  demand. 
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Nabhtillb,  /.  Sr  Tergery  for  defendants  m  error.  For  the  d^ 
fendants  in  error,  it  is  insisted,  that  there  is  no  error  in  the 
record  of  the  decision  <^  the  circuit  court;  because^ 

1  •  No  estate,  subject  to  execotion  at  law^  descended  to 
Young's  heirs;  it  was  a  mere  equity  of  redemption;  it 
was  theirs  only  upon  condition  that  they  paid  the  redemp- 
tion money.  It  was  assets  in  the  hands  of  the  heir  which 
could  be  reached  in  a  court  of  equity,  but  not  in  a  court 
of  law,  by  execution  on  a  scire  facias  2  Atk.  Rep.  290: 
2  Vernon  Rep.  61;  3  Bac*  Abr.  59,  (in  note:)  Toller 
on  Ex.  414,  415. 

Against  the  deceased  hnnself,  an  execution  at  law  could 
not  sell  a  bare  equity  of  redemption,  or  equitable  estate; 
and  the  judgment  on  a  scire  facias  against  the  heir,  would 
be  that  ihe  judgment  against  the  ancestor  be  satisfied  out 
c^  the  lands  diescended  to  the  heir.  At  law  this  judg- 
ment can  only  be  carried  into  effect  by  execution;  and 
the  fieri  facias  only  operates  upon  legal  estates.  Shute 
vs.  Harder,  1  Yerger's  Rep.  1:  5  Hay.  Rep.  92:  Lipe 
vs.  Mitchell,  2  Yerg^'s  Rep.  400. 

2.  Whether  the  estate  descended,  was  or  was  not  assets 
in  the  hands  of  the  heir,  subject  to  an  execution  at  law^ 
can  make  no  difference  in  the  determination  of  this  case. 
The  rents  and  profits  of  either  legal  or  equitable  estates 
descended,  cannot  be  recovered  or  subjected  on  a  judg- 
ment against  the  heir,  on  the  scire  facias^  that  the  creditor 
have  execution  of  his  judgment  of  the  land  descended. 
The  rents  and  profits  are  no  part  of  the  land  descended; 
they  are  the  mere  uicidents  to  the  descended  fee,  to  be 
received  by  the  heir  as  the  owner  of  the  land  in  his  own 
right,  as  his  own  personal  property.  They  are  not  taken 
by  descent,  but  in  right  of  property  and  soil,  being  the  is- 
sues of  the  land  severed  from  it,  and  applied  by  the  heir 
before  the  creditor  of  the  ancestor  has  attached  a  lien 
upon  the  land,  or  disseized  the  heir  by  judgment,  exe- 
cuUpn  and  salet    This  is  so  at  the  common  law,  and  is 
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most  clearly  so  by  our  act  of  1784,  ch.  11.     Gibson  et  ^,^*^^I^!?» 

—     -  _  - ,  — »,  March,  1833 

al.  vs.  Farley  et  al  16  Mass.  Rep.  2S0.  s^^v^^^ 

In  this  case,  this  argument  is  strengthened,  because  the      Comba 
rents  and  profits  were  received  before  the  scire  faeia$  is-      Youa^. 
sued,  and  before  any  judgment  was  had  binding  the  land. 
The  heirs  received  them,  not  in  descent  from  the  ances- 
tor, but  in  their  own  right  as  owners  of  the  land,  or  of  the 
equity  of  redemption,  which  right  to  the  rents  and  profits 
continues,  at  least  till  judgment  against  them,  that  the  cred- 
itor have  execution  of  his  judgment  of  the  land  descend- 
ed.    The  land  in  this  State  is  not  bound,  until  judgment 
against  the  party  to  be  charged  is  had,  and  the  rents  and 
profits  only,  after  a  sale  under  an  execution  upon  the  judg- 
ment.    That  judgment,  the  record  in  this  case  shows,  was 
only  attempted  to  be  obtained,  after  the  rents  and  profits 
in  controversy  were  received  by  the  heirs.     3  Wilson's 
Rep.  526:  1  Blac.  Com.  94,  130:  16  Mass.  Rep.  280. 
When  the  ancestor  died,  the  plaintiffs  were  only  con- 
tract creditors  of  the  ancestor,  without  any  lien  upon  the 
ancestor's  land;  consequently,  the  land  descended  to  the 
heirs  without  any  lien  attached,  but  liable  to  the  ances- 
tor's debts,  provided  there  should  be  no  personal  assets. 
The  judgment  against  the  administrators  gave  no  right  to 
the  creditor  against  the  land  descended  in  the  hands  of 
the  heirs;  the  heirs  did  not  take  under  them,  but  in  their 
own  right  by  descent  from  the  ancestor,  liable  to  be  char- 
ged to  the  quantity  of  land  descended,  and  nothing  more. 
To  make  the  rents  and  profits  that  were  received  before 
execution  and  judgment   binding  the  land,  liable  to  the 
payment  of  the  ancestor's  debt,  would  be  to  give  the  same 
effect  to  a  contract,  that  a  judgment,  execution,  and  sale 
of  the  land  would  have.     The  land  is  only  bound  and 
liable  for  the  debts  of  the  ancestor,  when'  judgment  goes 
against  the  heirs,  and  they  become  the  debtors   of  the 
ancestor's  creditors;  and   this  judgment  binds  the  rents 
and  profits  received  after  a  sale  of  the  land,  or  at  most  from 
the  levy,  and  not  before.     It  would  be  calling  on  the  judg- 
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Nabhtillb,  hient  debtor  to  account  at  law  and  make  him  a  trustee  for 
v^^^O-^iJ  rents  and  profits  which  he  received  In  his  own  right,  pre- 
Coinb«  vious  to  the  judgment,  levy  of  execution,  and  sale  under 
Young,  it,  and  before  the  creditor's  right  of  entry  on  the  land  ac- 
crued,  which  cannot  be;  because  a  person,  to  be  entitled 
to  claim  the  rents  and  profits  of  land  at  law,  must  be 
entitled  to  the  entry,  which  can  only  be  when  he  is  clothed 
with  the  legal  title.  It  would  be  the  same  as  calling  up- 
on mortgagers  to  account  for  rents  and  profits  received 
before  condition  broken,  or  entry  by  mortgagee,  which 
cannot  be  done.  The  heirs  take  the  equity  of  redemp- 
tion and  land  in  fee  simple,  with  the  debts  of  the  ances- 
tor liable  to  be  charged  upon  it,  in  the  event  of  a  failure 
of  the  personal  assets  of  the  ancestor,  and  are  entitled  as 
of  their  own  property  and  in  their  own  right  to  the  rents 
and  profits,  until  judgment  against  them  and  execution  lev- 
ied, and  sale  of  the  land  made.  16  Mass.  Rep.  285:  4 
Kent's  Com.  158. 

If  these  heirs  had  paid  out  these  rents  and  profits,  could 
the  creditors  of  the  intestate  recover  their  value  from  the 
person  to  whom  the  heirs  paid  the  money,  as  an  execu- 
tor de  son  tart  9  Or  if  the  administrator  had  paid  them 
to  creditors  of  the  intestate,  could  he  refuse  to  account 
.  for  them  to  the  heirs?  Surely  not;  the  rents  and  profits  are 
no  part  of  the  intestate's  estate,  but  are  the  incidents  to 
the  fee  or  reversion,  as  the  case  may  be,  which  descends  to 
the  heir,  and  the  administrator  would  be  considered  as 
receiving  them  for  the  heirs,  and  would  be  constituted 
their  trustee.  16  Mass.  Rep.  286:  3  Bac.  Ab.  61,  62. 
At  the  common  law,  the  heir  was  liable  to  the  amount 
of  the  value  of  the  estate  descended  to  him  on  the  an- 
cestor's bond,  and  no  more,  at  the  time  of  its  descent. 
If  at  that  time  the  estate  descended  was  worth  $2000, 
and  the  creditor  did  not  sue  on  his  bond  until  the  rents  and 
profits  had  amounted  to  1000,  could  he  recover  both  sums? 
No!  Why  ?  Because  the  heir  received  the  rents  and  pro- 
fits in  his  own  right,  as  incidents  to  the  estate  which  he 
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owned  in  fee,  subject  to  a  conditional  charge,  and  was  Nasrtillb, 
liable  for  no  more  than  what  he  received  in  descent,  which  ^Jf^>^^^ 
was  an  estate  in  fee  worth  jj^2000  and  no  more.     Unless      Combs 
this  were  so,  the  care,  industry,  and  prudence  of  the  heir,      Youog. 
which  bad  made  the  estate  productive,  would  be  the  re- 
ward of  the  delay  and  inertness  of  the  ancestor's  credit- 
or, and  cause  the  creditor  to  reap  advantage,  and  gain  from 
his,  the  heir's,  labours,  what  he  could  not  have  acquired 
if  the  heir  had  been  indolent,  and  suffered  the  estate  to 
lie  idle  and  remam  unproductive.     It  would  be  taking  the 
gains  of  the  industrious,  and  making  them  the  reward  of 
the  indolent  and  negligent.     2  Kent's  Com.  415. 

The  judgment  of  a  court  cannot  subject  any  thing  more 
in  the  hands  of  the  heir,  to  the  payment  of  the  ancestor's 
debts,  than  descended  to  him.  The  judgment  only  di- 
vests the  estate  of  the  heir  descended,  when  rendered, 
and  after  levy  of  execution  and  sale  under  it  is  made. 
The  heir  is  as  much  the  absolute  owner  of  the  land,  when 
no  judgment  is  had  against  him  on  the  ancestor's  debt,  as 
if  lie  had  made  an  actual  purchase  himself.  As  well 
might  it  be  said  that  the  owner  of  land  should  account  for 
rents  and  profits,  which  he  received  in  his  own  right  from 
the  time  of  the  purchase  or  indebtedness,  after  judgment 
and  levy  of  execution,  as  to  say,  that  the  heir  shall  be  lia- 
ble for  what  he  received  of  his  own  property,  before  judg- 
ment, levy,  and  sale  of  the  lands  descended.  16  Mass. 
Rep.  286. 

.  Again:  The  moment  the  ancestor  died,  the  heirs  be- 
came seized  of  the  land  in  their  own  right,  and  being  so 
seized  were  entitled  to  receive  the  rents  and  profits,  and 
apply  them  to  their  own  use  until  disseized,  which,  in  this 
case,  can  only  be  by  judgment,  execution  and  sale,  the 
right  to  the  rents  and  profits  always  accompanymg  the 
seizin. 

3.  The  decision  of  the  circuit  court,  so  far  as  the  heirs 
are  concerned,  must  be  sustained,  for  the  reason  that  the 
$c%re  Jaciaa  was  not  served  personally  upon  the  heirs; 
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NASHvrLtB,  service  upon  the  guardians  is  insufficient,  though  they  are 
minors.     Roberts  vs.  Busby  and  wife,  3  Hay.  Rep.  299. 

The  judgment  against  the  widow  by  default  was  eno- 
neous,  and  should  be  reversed.  No  judgment  could  be 
had  against  her  for  a  sale  of  so  much  of  the  land  as  be- 
longs to  her  in  right  of  dower,  to  pay  the  debts  of  her 
husband.  She  had  a  vested  right  to  dower  as  soon  as  she 
was  married,  to  all  the  lands  of  which  her  husband  might 
die  seized  and  possessed,  which  was  oscillating,  but  became 
vested  in  possession  immediately  on  his  death,  and  could 
not  be  divested  by  a  judgment  against  him  in  his  lifetime, 
or  against  his  administrator  after  his  death.  She  was  en- 
titled in  preference  to  creditors,  because  her  right  attach- 
ed immediately  upon  her  marriage,  overreaching  the  right 
of  the  creditor.  The  creditor's  right  to  the  land  for  sat- 
isfaction of  his  debt,  up<ni  judgment  rendered  against 
the  intestate  in  his  lifetime,  or  his  heur  after  his  death,  is 
subject  to  the  widow's  right  which  became  fixed  by  the 
death  of  the  husband,  and  cannot  be  divested  by  a  judg- 
ment against  the  heir.  She  takes  the  life  estate  as  against 
the  heir;  and  the  judgment  against  him  is  that  the  credit- 
or have  execution  of  the  land  descended,  which  descend- 
ed encumbered  with  the  life  estate. 

At  the  common  law,  the  right  of  the  widow  to  dower 
not  only  overreached  creditors,  but  was  considered  supe- 
rior to  the  claim  of  a  bona  fide  purchaser  of  the  land, 
and  overreached  his  title  likewise.  2  Black.  Com.  129, 
130,  132:  1  Thomas'  Coke,  576:  7  Co.  Lit.  31  a;  4  Co. 
Rep.  65.  5  Resolution  in  Falwood's  case:  6  Resolu- 
tion in  the  same:  1  Thomas'  Coke  567. 

Our  statute  of  1784,  ch.  22,  sec.  8,  does  not  intend  to 
abridge  the  right,  but  to  narrow  the  property  to  be  cov- 
ered by  the  claim  for  dower,  by  divesting  the  widow  of 
her  dower,  upon  sale  by  the  husband,  bona  fide^  in  his 
lifetime.     1  Scott's  Rev.  Laws,  295. 

The  widow  is  seized  immediately  by  the  act  of  the  law, 
and  the  estate  being  cast  upon  her  in  her  own  right,  as  a , 
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mircliaser  for  value,  for  in  that  light  is  she  considered  un-  Na«htille, 

\  ,  1         7.  ,/..,*  March,  1833. 

der  our  statute;  she  cannot  be  divested  of  it  but  by  su- 
perior title,  which  cannot  be  in  this  case,  because  the 
judgment  attached  no  lien  upon  the  land  as  against  her, 
unless  the  same  were  sold  in  the  lifetime  of  the  husband, 
and  before  that  time  her  right  to  dower  accrued,  and  her 
right  to  the  one  third  part  of  the  lands  of  which  her  hus- 
band died  seized  and  possessed,  had  vested  by  the  hus- 
band's death  in  her. 

It  matters  not  what  kind  of  estate  in  land  the  husband 
had  at  his  death,  whether  legal  or  equitable;  the  widow  is 
still  entitled  to  dower  by  our  act  of  1833,  cb.  37,  sec.  4. 
1  Haywood  and  Cobbs'  Rev.  Laws,  77 « 

JP.  B.  Fogg  and  Bramlitt  argued  on  the  same  side. 

Catron,  Oh.  J.  delivered  the  opinion  of  the  court. 

A  motion  was  made  against  the  administrator,  who  had 
fully  administered;  the  fact  was  found  for  him;  then  a  scire 
facias  was  run  against  the  heirs  of  the  intestate  to  subject 
the  lands  descended  to  the  satisfaction  of  the  judgment. 

To  this  suit  by  scire  facias^  the  widow  was  made  a  par* 
ty  for  the  purpose  of  subjecting  her  life  estate  to  one 
third  of  the  lands  descended,  as  tenant  in  dower.  Judg- 
ment was  given  against  her,  which  she  seeks  to  reverse. 

This  raises  the  question  as  between  the  widow  and 
creditor  of  the  husband,  who  does  the  law  prefer?  To 
understand  this,  the  nature  of  an  estate  in  dower  must  be 
enquired  into. 

A  tenant  in  dower  is  where  the  husband  is  seized  of  an 
estate  of  inheritance,  and  dies.  In  this  case,  the  wife  shall 
have  a  third  part  of  all  the  lands  and  tenements  whereof 
be  was  seized,  at  any  time  during  the  coverture,  tahold  to 
herself  for  the  term  of  her  natural  life.  2  Black.  Com. 
129:  Co.  Litt.  31.  a.  By  the  common  law,  if  a  husband 
acquired  an  estate,  which  was  subject  to  descend  to  his 
beir,  the  wife,  at  the  same  time  the  husband  acquired  his 

29     . 
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Nashville,  title,  had  vested  in  her  a  right  of  dower;  and  although  the 
v.J!^^v-0  husband  aliened  the  estate  the  next  hour,  it  mattered  not: 
Combi  The  wife,  on  the  husband's  death,  was  entitled  to  dower, 
Youn;.  notwithstanding  the  alienation.  2  Black.  Com.  132:  1 
Tbos.  Co.  Litt.  676.  We  seethe  widow's  title  was  su- 
perior to  that  of  the  purchaser.  And  why  was  this  so? 
For  the  yery  plain  and  sensible  reason,  as  Blackstone 
lells  us,  that  the  sustenance  of  the  wife,  and  the  nurture 
and  education  of  the  children,  was  of  higher  considera- 
tion than  the  protection  of  the  purchaser.  2  Com.  130. 
The  widow  by  the  common  law,  having  precedence  of 
the  purchaser  of  the  husband,  it  follows,  she  would  have 
equal  precedence  as  against  the  judgment  creditor  of  the 
husband,  who  by  force  of  his  judgment,  execution  and 
sale,  could  only  acquire  such  title  as  the  husband  could 
have  made  by  deed.  By  a  fiction  of  law,  the  estate  in 
dower  relates  to.  the  marriage.  It  is  adjudged  in  Ful- 
wood's  case,  (4  Co.  65,)  that  the  widow  shall  hoki  her 
dower  discharged  from  all  judgments,  leases,  mortgages, 
or  other  incumbrances  made  by  her  husband  after  the 
marriage,  because  her  title  being  consummated  by  his 
death,  has  relation  to  the  time  of  the  marriage,  and  of 
course  is  prior  to  all  other  titles.  She  claims  by  and 
through  her  husband,  has  the  oldest  title,  is  in  under  him 
for  the  valuable  consideration  of  marriage,  the  best  res- 
pected in  the  law,  and  cannot  be  disturbed  by  any  other 
claiming  under  the  husband.  4  Co.  66,  6th  Resolution. 
These  being  the  common  law  rights  of  the  widow,  how- 
far  have  they  been  altered  by  statute?  This  depends 
mainly  upon  the  act  of  1784,  ch.  22,  sec.  8.  That  act 
tells  us,  that  whereas,  the  dower  allotted  by  law  in  lanils, 
for  widows,  in  the  then  unimproved  state  of  the  country, 
was  a  very  inadequate  provision  for  the  support  of  such 
widows;  that  it  was  highly  just  and  reasonable  that  those, 
who,  by  their  prudence,  economy  and  industry,  had  con* 
tributed  to  raise  up  an  estate  to  their  husbands,  should 
be  entitled  to  share  in  it^     It  then  provides,  the  widow 
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shall  have  the  rieht  to  dissent  to  the  husband's  will,    and  Nashville, 

,  .  -     ,  .       ,       ,  ,         r«,  .  Ill    March,  1833. . 

be  entitled  to  retain  the  homestead.  This  was  well,  and 
in  accordance  with  the  liberal  professions  in  the  caption. 
But  in  the  same  breath  the  legislature  sweeps  from  the 
wife  her  previous  rights,  and  puts  her  in  the  power  of  the 
husband,  to  an  extent  abhorred  by  the  common  law,  and 
yet  more  by  the  civil  law,  (Thomas*  Co.  567,  a.)  by  en- 
acting, that  die  widow  shall  be  entitled  to  dower  of  one 
third  part  of  all  the  lands  and  hereditaments  of  which 
her  husband  died  seized  or  possessed;  not  of  the  lands 
of  which  he  was  seized  at  any  time  during  the  coverture; 
thus  preferring  the  purchaser  from  the  husband.  Few 
provisions  in  our  statute  book  have  been  fraught  with 
worse  consequences  than  the  repeal  of  the  principle  of 
the  connmon  law,  founded  on  the  wisdom  of  ages ;  so  an- 
cient that  neither  Coke  nor  Blackstone  can  trace  it  to  its 
origin;  wide  spread  as  the  christian  religion,  and  entering 
into  the  contract  of  marriage  among  all  christians:  the 
husband  on  the  most  solemn  occasion  of  his  life,  contract- 
ing that  of  all  his  worldly  goods  he  endows  the  wife. 

All  these  high  sanctions  of  the  first  of  rights  of  mar- 
ried women,  are  set  at  naught  by  the  act  of  1784,  so  cel- 
ebrated in  other  respects.  Widowhood  and  poverty  in 
the  State  of  Tennessee,  are  associated  in  the  mind,  with 
but  now  and  then  a  partial  and  rare  exception,  to  relieve 
oiir  suffering  sympathies  fi'om  the  general  misery.  The 
affluent  wife  reduced  in  an  hour  to  the  impoverished 
widow,  presents  a  contrast,  which,  for  bold  abruptness, 
has  few  parallels  in  the  ordinary  misfortunes  incident  to 
human  life.  Cut  off  from  dower,  at  the  freak,  or  by  the 
occasional  ill  will  or  dissipated  habits  of  the  husband,  un- 
til nothing  of  the  real  estate,  worthy  the  name  of  dower, 
is  left  to  her  on  his  death;  allowed  the  sorry  pittance  of 
a  child's  part  of  the  personal  property,  with  generally  a 
large  and  often  a  helpless  family  of  children  on  her  hands, 
neither  energy  nor  dignity  of  conduct  can  be  expected 
from  the  widow,  or  is  possible  in  most  cases.     The  chil- 
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NA8HTIE.LS,  dren  are  of  necessity  raised  in  accordance  with  the  des- 
Marchj833.  ^^^^  circumstanccs  of  the  mother.  It  matters  little  that 
they  have  property;  to  her  they  look  for  support  and  ed- 
ucation. Not  so  much  at  the  school,  as  in  the  well  order- 
ed family,  are  children  educated;  there  it  is  that  morality , 
industry  and  propriety  should  and  must  be  mainly  taught. 
To  this  end  the  ^dow's  means  are  greatly  inadequate  in 
this  State;  wholly  so  in  most  instances.  But  too  often 
she  is  driven  into  a  second  marriage,  the  most  onadvised 
and  unfortunate,  ruinous  to  her  peace  and  the  prosperity  of 
h«r  children,  to. escape  from  her  poverty  stricken  wretch- 
edness. This  is  not  the  least  misfortune  to  the  com- 
munity, attendant  upon  the  policy  that  sacrifices  the  ancient 
rights  of  the  widow  to  the  purclTas^  from  the  husband.  Did 
the  act  of  1784  intend  the  creditor  at  the  husband's  death, 
dK)uId  also  be  let  in  to  defeat  the  widow's  vested  rig^t? 
The  act  does  not  say  so;  and  if  the  creditor  be  let  in,  it 
must  be  by  a  construction  in  his  favor.  It  should  be  re- 
collected, the  husbands  cut  off  the  wives  by  the  act  of 
)784,  as  to  the  purchaser,  without  any  eompensatioo, 
save  the  flattering  encomium  in  the  caption,  '^  that  it  was 
highly  just  and  reasonable,  that  those  who  by  their  pru- 
dence, economy  and  industry  had  contributed  to  raise  up 
an  estate  to  their  husbands,  should  be  entitled  to  share 
in  it:"  And  we  are  told  that  by  common  consent,  the 
creditor  has  9iso  been  allowed  to  seize  upon  the  dower 
of  the  widow.  Now,  if  the  act  of  1784  intended  the 
widow  ^^sbould  share  in  the  estate  she  helped  to  build 
up,"  it  is  certainly  true  the  dower  claimed  is  of  the  de- 
scription set  forth,  being  a  hereditament  of  which  the 
husband  died  seized.  No  exception  in  favor  of  the  cred- 
itor is  made  by  the  statute  in  express  terms;  and  we  have 
endeavored  to  show  none  ought  to  be  made  by  implica- 
tion; that  no  case  could  be  adduced  where  a  statute  should 
be  more  strictly  construed  in  favor  of  a  common  law 
right,  than  one  depriving  the  widow  of  the  ancient  and 
cherished  right  of  dower.     The  widow's  right  stands  on 
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the  same  foot  it  did  previous  to  the  passage  of  the  act  of  Nasbtillk, 
1784,  in  reference  to  the  lands  of  which  the  husband  %^i^s^^^ 
died  seized.     The  right  relates  to  the  marriage,  and  the      Combs 
widow  is  a  purchaser  for  a  valuable  consideration,  not  to      Toung. 
be  disturbed  in  law  or  equity.  1  Dev.  Rep.   30.     The 
heir  takes  the  land  subject  to  this  incumbrance;  it  is  a  ti- 
de superior,  because  prior  to  his.     The  creditor  by  the 
act  of  1784,  ch.  11,  is  authorized  through  the  adminis- 
trator, to  reach  the^real  estate  descended;  against  whom? 
Not  the  widow.     But  he  is  to  have  judgment  against  the 
heir^and  execution  is  to  issue  ^'against  the  real  estate 
of  the  deceased  debtor  in  the  hands  of  the  heir."    The 
land,  in  the  condition  it  descended  to  the  heir,  incum- 
bered with  the  widow's  dower,  die  creditor  can  reach  as 
was  done  in  Fulwood's  case.   4  Co.  65.     As  to  the 
widow,  the  judgment  must  be  reversed  and  she  go  hence. 

2.  For  the  defendants  in  error,  the  heirs  of  Nathaniel 
Toung,  it  is  affirmed,  that  no  estate  subject  to  execution 
at  law,  descended  to  them  from  their  father;  that  the 
equity  of  redemption  was  a  mere  equity  encumbered  with 
a  condition  which  the  heirs  might  or  might  not  perform 
by  paying  the  money  to  the  mortgagee. 

We  hold  it  to  be  undoubted  law,  that  had  Nathaniel 
Young  been  living,  and  judgment  been  rendered  against 
him,  the  equity  of  redemption  could  not  have  been  levi- 
ed upon  and  sold.  The  fieri  facias  only  operates  upon 
legal  titles.  Sawley  vs.  Gower,  2  Vem.  61:  Plunket 
vs.  Penson,  2  Atk.  290.  These  cases  show  the  English 
law  to  have  been,  that  an  equity  of  redemption  is  not  as- 
sets in  the  hands  of  the  heir,  by  reason  of  the  descent, 
of  which  he  could  be  made  liable  at  law  for  the  bond  debt 
of  the  ancestor.  To  a  proceeding  against  the  heir  to  re- 
cover a  bond  debt  of  the  ancestor,  does  our  proceeding 
through  the  administrator  against  the  heir  assimilate  itself. 
Vide  Harder  vs.  Shute,  1  Yerger'sRcp.  1,  6,  7.  On  the 
statute  of  5  George  II.  are  grounded  all  our  legislative 
acts  and  judicial  decisions,  subjecting  lands  equally  and 
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Nashville,  generally  for  the  payment  of  debts.     It  provides,  that 
v^^^^v^-^J  the  houses,  lands,  negroes,  and  other  hereditaments  and 
Combs       estates  in  the  plantations,  shall  be  liable  to  and  chargeable 
Young,      with  all  just  debts,  dues  and  demands;  and  shall  be  as- 
sets for  the  satisfaction  thereof,  in  like  manner  as  real 
estates  are  liable  to  the  satisfaction  of  debts  due  by  bond, 
but  subject  to  the  like  remedies,  as  personal  estates  are 
in  the  plantations  by  seizure  and  sale.     Hence  the  exe- 
cution issues,  commanding  the  sheriff  to  make  the  money 
recovered  by  the  judgment,  of  the  goods  and  chattels^ 
lands  and  tenements  of  the  defendant. 

The  statutes  have  rendered  these  liable;  yet  the  writ 
is  legal  in  its  character,  and  only  operates  on  a  title  that 
may  be  recovered  by  an  action  of  ejectment,  forasmuch 
Rs  the  sheriff  cannot  turn  out  the  defendant  or  his  tenant, 
and  put  the  purchaser  into  possession.  The  case  of 
Harder  vs.  Shute,  was  a  strong  one:  Harder's  interest 
to  the  land  had  been  sold  at  execution  sale :  Shute  became 
the  purchaser;  Harder  had  purchased  from  Garrison,  and 
held  his  bond  for  title.  The  naked  legal  title  was  out- 
standing in  Garrison;  yet  the  court  held  that  Shute  took 
no  interest  in  the  land  that  he  coidd  enforce  in  equity. 
Equity  follows  the  law.  There  having  been  no  legal  li- 
ability resting  on  Harder,  equity  could  create  none.  3 
P.  Wms.  409:  2  Yerger's  Rep.  397.  On  this  principle 
is  grounded  an  undoubted  rule  of  property  in  this  State, 
in  all  cases  of  purchasers  under  executions,  ^^ caveat  emp- 
tor;*^  take  care  what  you  buy;  there  is  no  warranty  of 
title,  either  express  or  implied,  for  your  protection.  2 
Yerg.  396.  It  is  clear  the  equity  of  redemption  which 
descended,  was  not  legal  assets  in  the  hands  of  Young's 
heirs.  This  is  not  so  seriously  urged  for  the  plaintiff  in 
error;  but, 

3.  It  is  contended,  and  this  is  the  main  point  in  the 
cause,  that  although  the  land  cannot  be  reached,  the  rents 
and  profits  can,  and  that  the  plaintiffs  ai-e  entitled  to  judg- 
ment against  the  heirs  for  the  rents  by  them  received  from 
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the  morteafi^ed  premises.     That  the  heirs  are  in  posses-  Nashville, 

jT^        r  *      -        1     •*.    J  March.  18i3. 

sion  and  have  received  rents,  is  admitted. 

Without  involving  ourselves  in  the  inquiry,  why,  if  the 
estate  descended  is  not  liable,  the  rents  and  profits  can 
be  had  by  the  creditor;  we  will  treat  this  point  as  though 
the  premises  had  descended  to  the  heirs  disencumbered 
of  the  mortgage. 

The  proceeding  was  had  by  virtue  of  the  act  of  1784, 
ch.  11.  The  extent  of  her  remedy  is  distinctly  declar- 
ed by  the  act,  ^^  execution  shall  issue  against  the  real 
estate  of  the  deceased  debtor,  in  the  hands  of  the  heir, 
against  whom  judgment  shall  have  been  given.  The 
statute  gives  no  rents  and  profits,  but  a  right  to  obtain 
judgment,  seize  and  sell.  The  heir  is  in  as  tlie  ances- 
tor was,  enjoying  for  himself.  The  ancestor  could  not 
be  called  on  for  rent  by  the  creditor  before  he  had  a  lien 
by  judgment  or  afterwards;  no  more  can  the  heir.  If  the 
plam  import  of  our  statute  needed  the  aid  of  authority, 
it  is  satisfactory,  that  the  heir  is  entitled  to  the  rents  and 
profits.  2  Atk.  107:  2  Leigh's  Va.  Rep.  59:  Gibson  vs, 
Fasley,  16  Mass.  Rep.  280,  285.  The  pernancy  of  the 
profits  always  accompany  the  seizin.  So  neither  is  the 
heir  heard  to  set  up  a  claim  for  improvements  of  the 
estate  to  the  prejudice  of  the  creditor.  If  the  improve- 
ments exceed  the  value  of  the  rents,  he  who  made  them 
must  sustain  the  loss.  1  Term.  454-5^  There  are  in- 
formalities in  the  pleadings,  and  a  want  of  personal  ser- 
vice of  the  scire  facicLs  on  the  minor  heirs,  indispensible 
to  support  a  judgment  against  them,  who  do  not  in  fact 
defend,  but  the  guardians  defend.  Yet  as  the  three  points 
above  adjudged  are  conclusive  of  the  merits  of  the  cause, 
no  notice  need  be  taken  of  the  informalities.  The  judg- 
ment below,  as  to  the  heirs  of  Young,  will  be  affirmed. 

Judgment  affirmed. 
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Nashtille,         Ouion's  lessee  vs.  Bradlet  Academy  el  al. 

March,  1833. 

Under  the  acts  of  limitatioD  of  1716  and  1797,  cnmnlative  disabilitiei 
are  not  allowed.  « 

Where  poflaeasion  of  land  waa  taken  daring  the  lifetime  of  the  plaintiff'a 
mother,  whilst  he  was  an  infant,  and  continned  an  infant  until  a  abort  pe- 
nod  before  the  aoit  was  brought,  the  father  and  mother  having  died  eight 
or  ten  yean  before;  it  was  held,  that  the  disabilitj  of  in&ncj  oonld  not  be 
added  to  that  of  covertnre,  to  save  the  bar  of  the  atatote. 

In  this  case,  the  plaintiff,  Ouion,  claims  the  land  in  con- 
troversy, by  descent  from  Hemy  Winbome,  his  grand 
father  in  the  maternal  line. 

The  record  shows,  that  a  grant  for  the  land  issued  to 
Henry  Winbome  on  the  7th  day  of  March,  1784.  Win- 
bome, the  grantee,  died  on  the  11th  day  of  February 
1795,  leaving  an  only  child,  Elizabeth*  Wmborhe,  then 
two  or  three  years  old. 

In  the  spring  of  1808,  Elizabeth  Winbome  intermar- 
ried with  John  Quion,  plaintiff's  father,  she  being  then 
a  few  days  over  16  years  old;  and  on  the  21st  of  Febru- 
ary 1810,  she  gave  birth  to  the  plaintiff.  On  the  10th  of 
January,  1815,  she  died,  leaving  the  plaintiff  her  only 
child,  her  husband  being  still  alive. 

The  plaintiff  was  of  lawful  age  on  the  21st  of  Febra- 
ary  1831,  and  commenced  his  suit  in  March  of  the  same 
year. 

To  repel  the  plaintiff's  right  to  a  recovery,  it  is  proved 
that  the  defendant.  Burton,  took  possession  of  the  land  in 
controversy,  on  the  1st  day  of  January  1815,  under  a  deed 
of  partition  between  the  heirs  of  Hardy  Murfree,  deceased, 
the  same  being  assigned  in  that  division  to  Lavinia  B. 
one  of  the  heirs  of  Hardy  Murfree,  who  afterwards  be- 
came the  wife  of  Burton;  and  that  he  (Burton)  or  those 
claiming  under  him,  have  been  in  uninterrupted  posses- 
sion ever  since,  up  to  the  bringing  the  suit.  ■ 

To  show  a  legal  title  in  Hardy  Murfree,  two  papers 
were  read  as  evidence  to  the  jury,  purporting  4o  be  copies 
of  an  original  paper  executed  by  Henry  Winborne  to 
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Hardy  Murfree,  one  of  which  was  found,  as  was  proved  Nashville, 
by  Matthias  B.  Mturfree,  a  witness  for  defendants,  at  the  v^^^v^^^ 
death  of  Hardy  Mur^ee,  amongst  his  papers,  in  his  own       Guion 
hand  writing;  and  the  other  one,  as  proved  by  the  same  Bradley  Acad- 
witness,  was  found  at  the  death  of  William  H.  Murfree,        *"^' 
who  was  the  son  of  Hardy  Murfree,  deceased,  amongst.bid 
papers,  in  his  own  hand  writing;  both  of  which  papers 
are  in  the  words  and  figui;es  following,  to  wit:  "I,  Henry 
Winbome  do  hereby  empower  and  authorize  Hardy  Mur-* 
free  to  receive  the  grant,  and  have  laid  off,  all  that  tract 
of  three  hundred  and  eighty  nine  acres  of  land,  which  I 
am  entitled  to  by  act  of  General  Assembly  of  this  state^ 
in  consequence  of  my  having  served  in  the  North  Caro- 
lina continental  service,  in  the  service  of  this  State  and 
in  the  service  of  the  United  States;  he  having  purchased 
the  same  from  me,  and  paid  me  satisfaction  in  full  there'* 
for.     The  entry  taker  is  therefore  requested  to  issue  the 
grant,  and  the  surveyor  is  also  requested 'to  lay  the  same 
off  for  him,  in  the  same  manner  as  for  myself,  was  I  in 
person  to  make  application.     I  do  farther  warrant  and  de^ 
fend  the  right  and  title  of  the  said  land  from  me  and  my 
heirs  and  assigns,  to  the  said  Hardy  Murfree,  his  heirs 
and  assigns  forever.     Given  under  my  hand  and  seal,  thid 
24th  day  of  March  1784,  in  Hertford  in  this  State. 

Henrt  Winborne,  (SeaL) 
Jittest,  Anias  Randall,  William  Outlaw." 
Then  follow  certificates  of  probate  and  registration  in 
Hertford  county.  North  Carolina. 

Matthias  B.  Murfree  stated,  he  thought  said  paper  Was 
a  true  copy  of  an  original  which  he  had  seen,  and  had 
himself  delivered  to  the  defendant  in  181?^  But  he  star- 
ted he  had  never  examined  and  compared  it  with  the  ori- 
ginal, and  spoke  of  its  resemblance  to  the  original  from 
his  general  recollection.  He  also  stated  that  he  was  ac- 
quainted with  the  hand  writing  of  Dickinson,  the  clerk 
of  Hertford  county,  N.  C.  and  the  certificate  of  probate 
on  the  original  which  he  saw,  was  in  his  hand  writing* 

30 
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Na«hvill«,      There  was  no  other  paper  produced  by  the  defendant 
v^^-O-O  to  prove  that  Henry  Winbome  had  ever  conveyed  the 

Gaion  land  in  dispute  to  Hardy  Murfree.  ^ 
Bndiej  Acad-  Samuel  Anderson  proved,  that  at  the  time  he  purchased 
*"''  a  part  of  the  land,  covered- by  the  Winbome  grant,  from 
Burton,  he  saw  a  paper  in  Burton's  possession,  and  had  it 
in  his  own  possession,  which  he  believes  was  to  the  pur- 
port of  the  above  paper;  and  that  he  remembered  the 
certificates  to  it  were  in  a  different  hand  writing  from  the 
body  of  it. 

To  the  reading  of  these  papers,  or  either  of  them,  to 
the  jury  as  evidence,  the  plaintiff  objected;  but  the  court 
overruled  the  objection,  and  permitted  them  both  to  be 
read. 

The  circuit  court  charged  the  jiuy,  that  '^it  was  not  ne- 
cessary for  the  defendants  to  produce  a  deed  itself  from 
Winbome,  the  grantee,  to  Murfree,  provided  they  be- 
lieved from  the  circumstances,  that  Winbome  bad  con- 
veyed the  land  to  Murfree,  by  deed." 

The  circuit  court  also  charged  the  jyry,  ^^  If  the  defen- 
dant. Burton,  in  the  lifetime  of  the  plaintiff's  mother, 
took  possession  of  the  land  in  dispute,  under  color  of  ti* 
tie,  and  continued  in  possession  without  intermpdon  for 
seven  years,  that  then  the  plaintiff  would  be  barred,  un- 
less his  mother  was  a  feme  cotert  at  the  time  Burton  so 
took  possession;  in  which  event  th|B  statute  would  not  nm 
during  the  coverture;  but  upon  the  determination  of  that 
disability,  the  plaintiff  must  bring  his  suit  within  three 
years  after  her  death,  provided  defendant  had  been  in  pos- 
aession  seven  years,  notwithstanding  he  was  himself  an 
infant;  uid  if  be  failed  to  do  so,  and  the  defendant  con- 
tinued in  possession  for  seven  years,  the  plaintiff  wovld 
be  barred.  That  cumulative  disabilities  in  the  person  of 
the  plaintiff,  he  not  having  the  right  or  legal  title  when 
the  cause  of  action  arose,  would  not  take  die  case  out  of 
the  sUtute." 

The  jury  found  a  verdict  for  the  defendants.     The 
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plabtiff  filed  his  bill  of  exceptions  to  the  opinion  of  the  ^^■"^5^' 
court  in  admitting  the  papers  above  set  out,  to  be  read  as  v^^^n^^^^ 
evidence  to  the  jury,  and  to  the  charge  of  the  court.  Ouioa 

Bndlej  Actd* 

C  Ready  for  the  plaintiff  in  error.     The  first  question       ^mj. 
that  presents  itself,  is  upon  the  admissibility,  as  evidence, 
of  the  papers  above  set  out. 

Before  a  copy  of  a  deed  can  be  read  as  evidence,  it 
must  be  shown  that  the  deed  existed  as  a  genuine  instru- 
ment; then,  upon  sufficient  proof  being  made  of  its  loss, 
of  which  the  court  are  to  judge,  the  copy  may  be  read. 
1  Starkie  on  Ev.  354:  Goodinvs.  Lake,  1  Atkyns,  246. 

The  copy  of  a  deed,  when  produced  as  evidence,  must 
be  proved  by  a  witness  who  compared  it  with  the  origin- 
al; for  there  is  no  proof  of  the  truth  of  the  copy,  or  that 
it  hath  any  relation  to  the  deed,  unless  there  be  somebody 
to  prove  its  comparison  with  the  original.  Gilbert's  Ev. 
96:  1  Starkie  on  Ev.  355:  Smith  vs.  Carrington,  4 
Cranch,  70:  Strange,  401,  526. 

A  copy,  to  be  received  as  evidence  in  our  courts,  must 
be  proved  to  be  an  office  paper,  duly  certified  by  the  pro- 
per  officer.  If  it  be  a  private  paper,  no  length  of  time 
will  authorize  the  reading  of  it.  Pen's  lessee  vs.  Hart- 
man,  2  Dallas  230. 

A  deed  cannot  be  read  as  evidence,  without  it  be  proved 
or  acknowledged,  and  registered.  The  act  of  1715,  ch. 
38,  sec.  5,  declares,  that  no  conveyance  for  land,  in  what 
form  soever  drawn,  shall  be  available  in  law,  unless  it  be 
acknowledged,  or  proved  and  registered. 

A  legal  title  for  land  is  not  complete  for  any  purpose, 
unless  the  deed  has  been  proved  or  acknowledged  and 
re^stered.  In  fact,  it  is  no  deed  until  these  requisitions 
are  complied  with;  and  presumption  from  length  of  time 
-cannot  arise,  nor  can  secondary  evidence  be  received 
respecting  that  which  never  did  exist.  When  a  deed  has 
been  registered,  then  proof  of  its  loss  will  authorize  the 
reading  a  cop^.  Stinson's  lessee  vs.  Russell,  2  Ten.  48: 
Miller's  lessee  vs.  Holt,  1  Ten.  112. 
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Nashviile,      The  principle^  upon  which  copies  of  deeds  conveying 

s^p-^)^-^J'  an  estate   in  lands  are  permitted  to  be  used  as  evidence 

Gttion   *   of  the  original,  does  not  apply  here.     In  England  patents 

Bradiej  Acad-  are  not  registered.     Here  they  are.     2  Wash.  281 .     Our 

*"''       registration  laws  place  such  instruments  upon  an  entirely 

different  footing. 

There  are  no  general  registration  laws  in  England;  but 
such  instruments  as  are  there  required  to  be  enrolled,  can 
only  be  proved  by  the  original,  or  a  certified  copy.  6 
Mod.  Rep.  248:  Vickery  vs.  Farthing,  Cro.  Eliz.  411. 

If  the  original  paper,  purporting  to  be  a  conveyance 
from  Winbome  to  Murfree,  had  been  registered  in  North 
Carolina,  that  would  not  entitle  it  to  have  been  read  as 
evidence  in  this  suit,  if  the  original  itself  had  been  pro^ 
duced.  It  should  have  been  registered  in  the  county 
where  the  land  lies,  which  was  never  done.  Statute  1715, 
ch.  38,  sec.  5. 

Then  if  the  original, if  produced,  could  not  have  been 
read,  much  less  could  a  paper,  even  if  it  were  properly 
proved  to  be  a  copy  of  the  original,  be  read  as  evidence 
in  the  cause. 

If  the  paper  referred  to,  be  placed  upon  the  footing  of 
a  memorandum  found  amongst  Hardy  Murfree's  papers, 
'  it  cannot  as  such,  be  read  as  evidence  on  which  to  ground 
the  presumption  of  a  deed.  Lessee  of  Galloway  vs. 
Ogle,  2  Binney,  468.  It  would  be  permitting  a  party  to 
make  evidence  for  himself,  which  cannot  be  allowed."  1 
Dallas,  18. 

If  the  original  had  been  produced  properly  aulhentica? 
ted,  it  could  not  have  been  read  as  evidence  of  the  con- 
veyance of  a  legal  title  from  Winbome  to  Murfree^  It 
would  convey  nothing  more  than  an  equitable  title;  and 
.  the  party  claiming  under  it  would  have  to  resort  to  a  court 
of  equity  to  obtain  a  decree  for  a  legal  title. 

The  second  question  arising  from  the  record  is,  was 
the  circuit  court  correct  in  charging  the  jury  that  it  was  not 
necessary  for  the  defendants  to  produce  a  deed  from  Win- 
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bonie,  the  grantee,  to  Hardy  Murfree,  provided  they  were  ^^"Tl^:?' 

,-"  .  ''  *  ti«  -  March,  1833. 

satisfied  from  the  circumstances,  that  one  had  been  exe-  v,^"v-^^ 
cuted.     It  is  believed  iiot.  G»»on 

Before  any  kind  of  secondary  evidence  of  a  deed  is  re-  Bradley  Ac«a- 
sorted  to,   the  absence  of  the  deed  must  be  accounted        ^^^' 
for;  then  a  certified  office  copy  may  be  read;  and  if  the 
record  of  it  has   been  destroyed  by  fire,  or  the  act  of 
God,  &c.  then  other  proof  of  its  execution  maybe  resor- 
ted to. 

In  this  case  it  was  not  shown  that  a  record  was  ever 
made  of  any  deed;  much  less  that  the  public  record  of 
it  has  been  destroyed. 

If  the  charge  of  the  circuit  court  upon  this  point  be 
correct,  it  would  lead  into  the  unlimited  field  of  presump- 
tions, by  which  the  absence  of  deeds  cannot  be  supplied 
in  this  country. 

The  doctrine  of  presumption,  as  in  use  in  England,  can- 
not apply  here.  If  it  did,  our  registiation  laws  would  be 
useless,  and  a  mere  dead  letter. 

But  if  the  doctrine  of  presumptions  applies  in  any  case, 
a  deed  cannot  be  presumed,  when  the  party  who  asks  the 
court  to  presume,  shows  the  court  himself,  that  no  deed 
ever  did  exist. 

The  presumption  of  a  deed,  like  every  other  presump- 
tion, may  be  rebutted,  and  is  removed  the  moment  any 
fact  appears,  which  goes  to  show  no  deed  ever  did  exist. 

Here  the  defendants  produce  the  paper  which  they  say 
IS  a  copy  of  the  conveyance  executed  by  Winbome,  the 
grantee,  to  Murfree,  defendant  Burton's  ancestor;  which 
being  no  deed,  the  conclusion  is  irresistible  that  none  ev- 
er was  executed. 

The  third  and  main  question  in  the  cause  arises  upon 
the  statute  of  limitations. 

Was  the  circuit  court  correct  in  the  charge  delivered 
to  the  jury,  in  relation  to  the  effect  of  seven  years  pos- 
session by  the  defendant  Burton,  and  to  the  time  in  which 
the  plaintiff  was  bound  to  sue?     It  is  believed  not. 
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M^^T^i833 '      '^^^^  questioD  must  depend  upon  the  construction  to  be 
v^^^v-^^  given  to  tbe  act  of  1715,  ch.  27,  sec.  3  and  4. 

Guion  The  plaintiff's  title  accrued  and  was  vested  in  him  pre- 

Bradiey  Acad- vious  to  the  passage  of  the  statute  of  1819,  and  conse- 
*"*^'        quently  it  cannot  operate.     If  it  did  it  would  be  retros- 
pective, which  is  contrary  to  the  letter  and  spirit  of  tbe 
declaration  of  rights,  sec.  20. 

In  relation  to  tbe  effect  the  repeal  of  a  law  has  upon 
rights  that  have  vested  under  the  repealed  law,  see 
Fletcher  vs.  Peck,  6  Cranch  88:  2  Cond.  Rep.  308. 

It  will  not  be  a  good  answer  to  this  to  say,  that  tbe 
statute  of  limitations  operates  on  the  remedy  and  not  upon 
the  right,  as  is  intimated  in  the  case  of  Coleson  vs.  Blan- 
ton,  3  Hay.  152,  which  was  an  action  to  recover  person- 
al property. 

When  the  statute  operates  so  as  to  bar,  the  legal  title 
which  was  before  in  another  is  transferred  to  and  be- 
comes vested  in  the  possessor,  as  decided  in  Ferguson 
and  others  vs.  Kennedy,  (Peck's  Rep.  324,)  and  is  there- 
fore clearly  an  operation  upon  the  right. 

According  to  the  statute  of  1715,  ch.  27,  sec.  3,  no 
person  or  persons,  nor  their  heirs,  who  have  any  right  or 
title  to  any  land,  &c.  shall  thereunto  enter  or  make  claim, 
but  within  seven  years  next  after  his,  her  or  their  right  or 
title,  which  descended  or  accrued.  And  by  the  4th  sec. 
it  is  provided,  that  if  any  person  or  persons,  that  is  or  here- 
after shall  be  entitled  to  any  right  or  claim  of  lands,  &c. 
shall  be,  at  the  time  said  right  or  tide  first  descended, 
accrued,  come  or  fallen,  within  the  age  of  21  years, 
feme  covert^  non  compos  metUUj  &c.  that  then  such  person 
or  persons  shall  and  may,  notwithstanding  the  said  sev^n 
years  be  expired,  commence  his,  her  or  their  suit,  &c. 
as  he,  she  or  they  might  have  done  before  this  act,  so  as 
such  person  or  persons  shall,  within  three  years  next  af- 
ter full  age,  &c.  take  benefit,  and  sue  for  the  same,  and 
at  no  time  thereafter,  &c. 

At  the  time  Burton  took  possession  of  the  land  in  con* 
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troyersy,  Mrs.  Guion,  the  mother  of  the  plaintiff,  and  in  ^^■■7"*^> 

,,,--  -  lit  March,  1833. 

whom  the  title  then  was,  was  a/eme  covertj  and  could  not  v^^^n/*-^^ 
sue.     The  statute  could  not  therefore  run  against  her,  she       ^"ioD 
being  within  its  provisions.  Bradley  Acad- 

At  the  death  of  Mrs.  Guion,  she  being  still  a  feme  *™^' 
covert,  the  estate  descended  to  the  plaintiff,  who  was 
within  twenty  one  years  of  age,  and  so  continued  until 
the  21st  of  February,  1831,  during  which  time  the  stat- 
ute could  not  run  against  him  any  more  than  against  his 
mother,  he  being  within  21  years  qf  age  when  his  right 
or  title  first  descended  or  accrued  to  him;  and  his  suit  was 
commenced  the  month  after  he  came  of  lawful  age. 

The  saving  in  the  statute  in  favor  of  infants,  &c.  must 
refer  to  the  time  when  the  right  or  title  first  descended  or 
accrued  to  the  infant  .in  whose  favor  the  saving  was  made; 
and  not  to  the  time  when  the  right  or  title  came,  descen- 
ded or  accrued  to  the  ancestor  of  the  infant. 

Some  periodmust  be  fixed  on,  after  the  death  of  Mrs. 
Guion,  when  the  statute  commenced  running;  and  it  is  a 
principle  of  the  common  law,  that  an  infant  or  person 
disabled  from  suing,  shall  not  be  charged  with  laches,  or 
bjured  for  not  suing,  as  long  as  the  disability  continues; 
and  in  the  construction  of  the  statute,  the  common  law 
principle  is  recognized  and  pursued.  Davis  vs.  Cook,  3 . 
Hawkes,  608. 

The  common  law  ought  to  be  regarded  in  the  construc- 
tion of  a  statute.     6  Bacon  Ab.  Statute  I.  4. 

The  reasonable  and  obvious  construction  of  the  statute 
of  1715  is  in  favor  of  the  plaintiff;  and  every  statute 
ought  to  receive  a  reasonable  construction,  so  that  the 
existing  rights  of  the  public  or  of  individuals  be  not  in- 
firinged.     6  Bacon  Ab.  Statute,  I.  10. 

The  best  construction  of  a  statute  is  to  construe  it  as 
near  to  the  rule  and  reason  of  the  common  law  as  may  be. 
6  Bacon,  Statute,  I.  4:  Miles  vs.  Williams,  1  P.  Wms. 
262:  Stowell  vs.  Zouch„  Plow.  365:  2  Inst.  148,  301. 
1  Saunders  240. 
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Nabhvillb,      In  the  construction  of  statutes,  usj^e  is  a  just  rule  to 

March.  1833.      -  ,  ,  _  ,  i.    i 

v-^^v'-^^  be  governed  by,  wherever  the  terms  of  the  statute  are 
Guion  dubious.  G-Bacon  Ab-  Statute  I.  10:  Rogers  vs.  Good- 
Bradley  Acad- win,  2  Mass.  Rep.  275:  Stuart  vs.  Laird,  1  Cond.  Rep. 
316:  King  vs.  Hog,  1  Term  Rep.  728. 

If  there  is  any  usage  in  relation  to  the  construction  of 
the  statute  of  1715,  it  ts  in  favor  of  the  plaintiff.  Wilson 
vs.  Kilcannon,  4  Hay.  136:  Davis  vs.  Cock,  3  Hawkes, 
608. 

The  Legislature  did  not  intend  to  require  any  thing 
unreasonable  or  impossible,  of  infants;  but  if  a  different 
construction  than  that  here  contended  for,  should  be  giv- 
en to  the  statute  of  1715,  an  infant  would  be  required  to 
exercise  more  vigilance  than  a  feme  covert  of  full  age, 
which  would  be  unreasonable. 

The  death  of  the  mother  was  by  the  act  of  God,  which 
shall  not  operate  to  the  injury  of  any  one. 

If  the  mother  of  the  plaintiff  ha(f  lived  until  this  time, 
the  statute  would  not  have  run  against  her;  and  if  she  had 
lived  until  the  plaintiff  came  of  age,  and  then  died,  he 
would  not  have  been  barred,  having  brought  his  suit  with- 
in three  years  after  arriving  at  lawful  age. 

The  clause  in  the  statute  of  limitations  of  1819,  disal- 
lowing cumulative  disabilities,  is  evidence  that  the  Legis- 
lature did  not  consider  them  prohibited  under  the  statute 
of  1715. 

That  the  disability  of  the  plaintiff  supervening  after 
the  death  of  his  mother,  Burton  being  in  possession  at 
the  death  of  the  mother,  does  not  prevent  the  saving  in 
the  statute  of  1715  from  operating  in  his  favor,  see 
Wilson  vs.  Kilcannon  and  others,  4  Hay.  186:  Cotterell 
vs.  Dutton,  4 Taunton,  826:  Davis  vs.  Cook,  3  Hawkes, 
608:  2  Vernon,  377,  Proctor  and  others  vs.  Cowper. 

The  construction  given,  to  the  statute  of  21  Jas.  I.  is 
no  argument  to  prove  that  our  statute  of  1715  ought  to  be 
construed  to  have  the  same  effect  with  regard  to  cumula- 
tive disabilities.     There  is  but  very  little  resemblance  be- 
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tween  the  two  statutes.     Our  statute  is  couched  m  near-  Nas^illi, 
1^  the  same  language  of  the  statute  of  fines,  (4  Henry  7j)  v^^^^v-^w 
and  if  the  disallowance  of  cumulative  disabilities  under      ^^'^^^ 
the  statute  of  James,  according  to  the  reports  in  some  of  Bradlej  AcA- 
the  books,  proves  anything,  it  is  that  they  ought  to  be  al-       **"^' 
lowed  under  our  statute  of  1715.     See  Doe  on  the  de- 
mise of  George  and  Francis  his  wife  vs.  Jesson,  6  East  80. 

J.  S.  Tergefj  for  the  defendants  in  enor.  The  only 
question  that  is  necessary  to  be  examined  upon  the  part 
of  the  defendants  in  error,  is  that  arising  upon  the  statute 
of  limitations. 

The  mother  of  the  lessor  of  the  plaintiff  died  on  the 
10th  of  January,  1815,  after  Burton  had  taken  possession 
of  the  land  under  his  decree  of  partition.  She  was  of 
full  age  at  the  time  Burton  took  possesson,  but  c&tert^ 
and  continued  coveii  until  her  death.  At  the  time  of  her 
death  the  lessor  of  the  plaintiff  was  an  infant,  and  so 
continued  until  within  three  years  before  the  commence* 
ment  of  this  suit.  The  lessor  of  the  plaintiff  contends 
that  he  was  not  bound  to  sue  until  his  arriving  at  full  age 
and  three  years  afterwards;  that  when  the  title  descended 
to  him,  he  was  a  minor,  and  not  capable  of  suing,  and 
though  embraced  by  the  words  of  the  statutes  of  Limita- 
tions of  1715  and  1797,  is  saved  by  the  provisos  in  fa« 
vor  of  infants,  femes  covert,  &c.  and  that  therefore,  the 
charge  of  the  court  below  is  incorrecxt,  and  should  be  re- 
versed. 

For  the  defendants  in  error  it  is  insisted,  that  the  statutes 
of  limitations  protected  the  title  of  thQ  mother  of  the  lessor 
of  the  plaintiff,  during  her  caverturey  and  for  three  years 
after  her  discoverture,  or  death,  and  does  not  extend  to 
protect  the  heir.  No  cumulative  disabilities  are  allowed 
under  our  statutes  of  limitations.  They  have  not  been 
allowed  under  the  English  statutes,  nor  under  the  New- 
York  statutes,  of  which  our  statutes  in  their  provisions 
are  almost  literal  copies.     Under  similar  statutes  in  these 

31 
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Mapch^ms'  ^^"°^"^Sj  ^®  provisions  in  favor  of  infants, /erne  coverts, 
v*^-vI-«^^   &c.  have  been  held  to  extend  to  disabilities  in  the  first 
Goion       taker,  not  in  the  second.     To  allow  intermediate  or  cu- 
Jindley  Acad- mulative  disabilities  to  be  engrafted  upon  oar  statutes, 
*'"^*       would  be  in  violation  of  the  Legislative  intention,  and 
against  the  best  policy  of  this  country,  as  may  be  seen 
by  a  reference  to  their  interpretation,  as  given  by  our 
Legislature  in  the  act  of  1819,  ch.  28,  in  which  die  al- 
lowance of  any  cumulative  or  supervening  disability  is 
denied  and  forbid. 

To  introduce  savings,  other  than  those  expressly  em- 
braced by  the  statutes  in  their  proviso,  would  be  to  fritter 
them  away,  and  disturb  many  of  the  titles  in  the  country, 
to  protect  which  these  statutes  have  been  passed.  These 
disabilities  may  continue  for  two  centuries,  and  more  in 
many  cases,  and  would  place  the  landed  proprietors  in  con- 
stant jeopardy.  Such  an  interpretation  of  the  exceptions  in 
the  statutes,  as  is  contended  for  by  the  plaintiff  in  error, 
would  be  fraught  with  the  most  rmnous  consequences  to 
the  country.  The  proviso  m  the  statute  by  its  very 
words,  only  intends  to  save  the  claim  of  the  first  taker 
who  was  under  a  disability  when  his  title  accrued,  but  who 
would  hare  been  barred  by  the  general  words  of  the  sta*- 
utes.  When  the  disability  of  the  first  taker  is  removed, 
the  statutes  commence  to  run,  and  when  once  it  starts, 
no  supervening  or  cumulative  disability  resting  in  the 
person  of  the  second  taker,  can  stay  its  race.  This  is 
the  literal  exposition  of  the  statute.  The  proviso  has  em- 
braced every  case  intended  to  be  saved  by  the  Legisla- 
ture, and  to  construe  a  case  within  it,  would  be  a  species 
of  judicial  Legislation,  as  preposterous  to  common  sense 
as  it  is  dangerous  to  the  country,  and  unauthorized  by 
the  law.  The  statute  leaves  nothing  for  construction  or 
I    .  *  presumption  to  operate  upon;  it  has  spoken  for  itself,  and 

if  its  terms  were  ambiguous,  constructions  so  dangerous 
to  the  peace  and  quiet  of  the  coimtry  would  not  be  re- 
sorted to.     Such  has  been  the  prevailing  construction 
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upon  the  English  and  American  statutes,  whenever  they  ^^^^^* 
have  come  up  for  consideration  before  the  courts.     6  s-^^v-^^ 
East  Rep.  80:  2  Henry  Bla.  Rep.   684:  4  Ter.  Rep-       Gmon 
300:  2  Vernon,  640:  18  John.  Rep.  40:  16  John  Rep.  BmdUy  Acad. 
169:  13  John.  Rep.  613:  3  John.  Ch.   Rep.   129:  4        *"^' 
Mass.  Rep.  182:  Adams  on  Ejec.  69:  2  Connect.  Rep. 
27:  3  Connect.  Rep.  234*  7  Serg.  and  Rawle's  R.  209: 
5  Cowan's  R.  96^  101, 106:  2Littell's  Rep.  114:  Angel 
on  Lim.  148,  162,  166. 

Again,  the  act  of  1819,  ch.  28,  applies  to  this  case, 
and  bars  the  title  of  the  lessors  of  the  plaintiff.  That 
act  expressly  declares  that  no  cumulative  disabilities 
shall  be  allowed;  and  that  persons  whose  right  to  sue 
has  accrued,  and  who  are  not  saved  in  the  act,  shall 
commence  suit  or  be  barred.  The  right  of  the  lessor  of 
the  plaintiff  had  accrued  at  the  passage  of  the  act,  and 
the  act  not  allowing  him  the  benefit  of  a  cumulative  dis- 
ability, he  was  compelled  to  sue  within  seven  years  after 
its  passage,  or  be  barred.  The  statute  is  constitutional; 
it  only  operates  upon  the  remedy,  and  the  time  within 
which  that  remedy  must  be  sought.  If  the  act  had  in- 
troduced no  saving  for  the  benefit  of  infants,  &c.  it  would 
still  have  been  constitutional,  because  the  Legislature 
did  not  impair  any  right,  but  only  limited  the  time  in 
vdiich  that  right  must  be  enforced  or  be  barred.  2 
Scptt's  Revised  Laws,  482:  6  Peter's  Rep.  467:  1 
Paine's  Rep.  670. 

jP.  B.  Fogg,  argued  on  the  same  side. 

J.  Rucks  J  in  reply.  The  act  of  1716,  chapter  27, 
section  3,  requires  cdl  persons  having  claim  to  lands 
to  enter  or  sue  within  seven  years  next  after  the  right 
first  accrued,  or  be  forever  barred. 

Section  three  provides,  that  if  any  person  shall  be  an 
infant,  feme  covert^  non  compos^  imprisoned,  or  beyond  • 

seas,  at  the  time  the  right  first  accrued  or  falls,  such 
person  may,  notwidistanding  the  seven  years  be  expired^ 
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M**Tm3 '  make  entry  or  coaonence  smt,  as  he,  she  or  they  might 

S'^^v^^^  have  done  before  this  act;  so  that  such  person^shall, 

Gaion       within  three  years  next  after  full  age,  discoverture,  fcc- 

Bndiejp  Acad-  suo  for  the  samo,  and  at  no  time  after  the  times  and  limi" 

tations  herein  specified. 

Did  the  statute  begin  to  run  against  Elizabeth  Guion, 
the /erne  cm>eH? 

It  is  insisted  that  this  is  answered  by  the  statute  itself, 
to  wit,  if  she  be  a  feme  cavort  at  the  time  the  action 
accrues  to  her,  she  may,  notwithstanding  the  seven 
years  be  expired,  commence  her  suit  i^  she  might  have 
done  before  this  act  passed.  This  provision  place*  her 
precisely  upcm  the  ground  she  occupied  before  the  act; 
it  leaves  her  as  if  there  were  no  statute  of  limitation  in 
existence.  The  Legislature  then  go  on  to  make  a  separate 
provision  for  this  class  of  persons,  to  wit,  that'  where 
there  has  been  seven  years  adverse  possession,  they  shall 
sue  within  three  years  next  after  discoverture,  full  age,  &c. 

The  statute  did  not  begin  to  run  against  Elisabeth 
Cruion;  for  if  she  had  remained  covert  forty  years,  she 
would  not  have  been  barred. 

The  most  prominent  object  of  the  Legislature  was  to 
give  such  disabled  persons  a  fixed  and  limited  time  after 
die  disability  removed,  to  bring  their  actions;  and  it  is 
this  time,  to  wit,  the  three  years  that  runs  against  them 
and  bars  the  right. 

If  the  statute  did  not  begin  to  run  against  her  on  the 
1st  of  January,  1815,  when  did  it  begin  to  run?  At  her 
death,  against  her  infant  son  five  years  old?     Surely  not. 

It  is  admitted,  and  has  never  been  disputed  since  the 
case  of  Stowel  vs.  Zouch,  in  Plowden,  that  when  the 
statute  begins  to  run,  nothing  stops  it;  it  will  run  out. 

It  will  also  be  admitted,  it  did  not  begin  to  run  against 
Mrs.  Guion,  for  then  she  would  have  been  barred,  had 
the  lived  seven  years. 

The  question  then  is,  when  did  it  begin  to  run?  At 
'What '.particular  moment  cif  time  shall  we  date  its  corn- 


Digitized  by  VjOOQ  IC 


OP   THE    STATS    OF   TENlfEflBSB.  245 

metacement?    We  can  no  more  fix  the  moment  o(  her  Nabhtills, 
dealh,  than  any  period  of  her  life;  the  law  then  cast  the  vj!^>>0 
iidieritaace  upon  an  infant,  who  is  placed  by  the  statute       <^aioD 
upon  a  perfect  equality  with  his  modier,  and  within  the  Bndiey  Actd- 
ssne  principle  of  protection.  •"^' 

If  it  is  argued  that  the  saving  to  the  feme  covert  is 
personal,  and  does  not  extend  to  the  heir,  we  answer, 
it  was  the  object  of  the  Legislature  to  protect  uid  save 
die  right  and  not  to  obstruct  descents. 

If  there  had  been  a  class  of  rights  pertaining  only  to 
femes  eavert,  infants,  idiots,  persons  imprisoned,  &c.  the 
Legislature  would  have  made  no  statute  of  limitations  as 
to  those  rights  while  the  disabilities  existed.  They  show 
plainly  that  the  right  shall  not  be  lost,  notwithstanding 
seven  years  adverse  possesion  may  have  expired,  until^ 
three  years  have  elapsed  in  which  there  is  no  disability. 

It  is  the  three  years  that  bars  the  right,  the  defendant 
being  in  a  situation  to  plead  it,  and  the  statute  does  not 
begin  to  run  against  these  rights  until  the  disabilities  are 
removed. 

This  is  the  plain,  intelligent  object  of  the  Legislature. 
For  though  they  wished  on  the  one  hand  to  quiet  posses- 
sions and  prevent  litigation,  as  to  those  who  were  in  a  con- 
dition to  assert  their  claims;  they  were  equally  careful, 
on  the  other,  that  children,  married  women,  idiots,  &c. 
should  not  be  prejudiced  until  the  disabilities  were  re- 
moved. 

They  were  legislating  upon  the  disability,  and  not  upon 
the  person.  Therefore,  if  a  right  accrues  to  a  married 
woman,  her  heir  may  sue  within  three  years  after  her 
death;  and  must  do  so  if  of  mature  age.  So  if  a  right 
of  action  accrues  to  A,  a  minor  one  year  old,  who  dies  at 
ten,  and  the  land  descends  to  his  uncle  of  full  age,  the 
uncle  must  sue  within  three  years;  but  if  the  land  had 
descended  to  the  younger  brother  of  A,  he  shall  not  be 
compelled  to  sue  within  the  three  years.  In  this  case  A 
himself,  had  yet  fourteen  years;  his  heir  shall  not  have 
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NASHVIM.1B,  the  same  time,  but  shall  be  ffoverned  by  his  own  condi- 

March.1833.     .  ,    ,  ^  j  i_-    i_ 

v^^^v"*^^  tion;  and  the  same  construction  and  reason  which  com- 
Guion  pels  the  adult  uncle  to  sue  in  three  years,  extends  to  the 
Bradley  Acad-youugcr  brother  the  same  time  after  his  disability  is  re- 
*"^'  moved.  And  this  is  the  obvious  intent  of  the  Legisla- 
ture, for  every  motive  which  induced  them  to  protect  the 
disabled  person,  would  require  them  to  continue  the  pro- 
tection as  long  as  the  disability  existed;  they  therefore 
extended  to  such  persons  three  years  after  the  disabilities 
are  removed;  which  brings  the  act  to  this,  that  all  persons 
shall  sue  within  seven  years. 

But  this  shall  not  embrace  infants,  feme  eavertSy  idiots, 
&c.  They  shall  have  three  years  after  the  disabilities 
are  removed.  These  are  the  limitations  specified,  and 
shall  be  a  perfect  bar  against  all  manner  of  persons. 

It  is  doing  violence  to  the  statute  to  say  the  Legisla- 
ture intended  to  bar  the  very  rights  they  are  protecting, 
and  during  the  very  time  for  which  they  are  protecting 
them. 

It  is  also  doing  violence  to  their  intention  to  say  that 
such  rights  shall  be  barred  before  any  one  is  in  a  condi- 
tion to  assert  them;  for  they  intended  to  give  to  all  disa- 
bled persons  and  their  heirs,  a  right  for  three  years  to 
bring  the  suit,  after  all  impediment  was  removed. 

This  is  the  construction  which  the  common  law  would 
put  upon  the  act. 

In  2  Plow.  364,  the  cases  are  collected  in  which  infants 
are  protected,  though  within  the  general  words  of  a  stat- 
ute; and  it  is  laid  down  '4f  an  act  of  parliament  enjoin 
the  doing  of  any  thing  which  requires  sound  and  perfect 
reason  in  the  execution  of  it,  as  the  prosecuting  of  suits 
does,  the  makers  of  the  act  did  not  intend  it  to  be  done 
by  those  who  have  no  perfect  reason;  for  if  so,  the  law 
would  be  utterly  against  reason,  for  to  ii;sist  that  an  in- 
fant or  man  of  unsound  mind  who  have  no  reason,  but 
live  in  invincible  ignorance,  shall  use  reason,  or  else 
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shall  lose  their  inheritance,  would  be  very  unreasonable,  Naahvillb, 

,  .    .    .  ,  V.       ,      T       .1  „  March,  1833. 

which  IS  never  to  be  presumed  in  the  Legislature."  v.^^^v^^^ 

Coke  Lit.  246,  b.  after  stating  the  case  of  a  woman       ^uioa 
being  disseized,  then  marrying  under  age,  and  having  a  Bradiej  Acwl- 
rightto  enter  after  the  deathof  her  husband,  takes  this  diver-        *'"^* 
sity  in  the  common  law,  that  though  no  laches  is  accoun- 
ted to  infants  and  feme  coverts  for  not  entering  or  making 
claim  to  avoid  descents,  yet  laches  shall  be  accounted  to 
them  for  the  non-performance  of  conditions  annexed  to 
the  estate  in  the  land. 

The  common  law  reserves  to  itself  the  exposition  of 
statutes.  6  Bac.  A.  383,  and  cases.  It  is  impossible  to 
look  into  the  authorities  upon  this  subject  without  feeling 
bound  to  extend  the  protection  in  the  statute  as  far  as 
the  disability  goes,  even  were  the  words  more  doubtful 
than  they  are. 

And  this  has  been  the  settled  and  uniform  construction 
of  the  statute,  for  more  than  one  hundred  years;  for 
which  we  have  the  authority  of  judges  Badger,  Hall, 
Taylor  and  Henderson,  in  Davis  vs.  Cooke,  (3  Hawk. 
R.  608,)  which  was  a  personal  action,  and  as  to  which 
the  saving  in  the  statute  is  not  so  strongly  expressed,  nor 
so  carefully  guarded,  as  in  the  case  of  lands. 

In  the  case  of  Wilson  vs.  Kilcannon,  (4  Hay.  186,) 
our  own  supreme  court  say,  "if  the  disability  of  infancy     '  ^ 

is  not  determined  before  that  of  coverture  commenced, 
she  is  within  the  benefit  of  the  saving  exception  in  favor 
of  femes  covert  and  infants.  Being  equally  disabled  in 
both  instanced,  she  ought  equally  to  be  excused  in  each, 
for  not  suing  during  the  time  of  their  continuance,  &c." 
It  might  perhaps  be  made  a  solemn  question  whether  this 
court  could  change  the  law  and  establish  a  different  rule 
from  that  which  has  heretofore  prevailed. 

But  I  will  insist  that  this  court  will  not  lightly  disturb  a 
rule  of  construction  which  has  become  a  rule  of  prop- 
erty. Chan.  Kent,  (16  John.  402,)  says,  "such  rules  be- 
come land-marks,  and  ought  to  be  preserved  like  ancient 


Digitized  by  VjOOQIC 


S48  GA8E8    Ul   THE    StJPRBME   COURT 

Nashtillv,  moimmeiits  or  immemorial  boiuidaries  to  land.     There 

1i/lft<v*h   1  lifts 

v.^p*>>-^  would  be  no  safely  in  the  transfer  of  property  without  an 
Guioa  adherence  to  these  rules.  It  is  by  their  stability  and  no- 
Bradiey  Acad-  toriety  that  people  can  with  confidence  buy  and  aell,  and 
*"^*        deal  with  each  other. ' ' 

But  it  is  said  the  construction  is  different  upon  21 
James  I.  Answer:  that  is  no  reason  for  changing  our 
decisions,  even  if  tho  two  statutes  were  the  same.  But 
they  are  materially  and  essentially  different. 

By  the  statute  of  James,  infants,  femtB  coteri^  &c.  are 
not  taken  out  of  the  purview  of  the  act  and  put  upon 
the  same  ground  as  if  no  statute  of  limitation  bad 
passed;  nor  does  that  statute  make  a  separate  and  distinct 
provision  for  that  class  of  cases  as  in  ours,  and  then 
conclude  that  all  actions  shall  be  brought  within  the 
times  so  limited;  making  positive  provision  for  the  two 
classes,  to  wit,  three  years  for  th^  disabled,  and  seven 
years  for  all  others.  It  provides  that  all  writs  of  forme- 
dan,  &c.  shall  be  brought  within  twenty  years  after  the 
cause  of  action  first  fallen.  That  if  any  person  at  the 
time  the  cause  of  action  first  accrues,  shall  be  an  infant, 
feme  covert^  &c.  such  person  or  his  heirs  may  su6  within 
ten  years  after  full  age,  discoverture,  &c.  or  death. 

It  is  impossible  that  the  decisions  upon  the  statute  of 
-  James  should  form  the  rule  for  our  construction,  even 

if  it  were  now  taken  up  de  novo. 

But  I  can  find  no  case  in  the  English  courts,  even  upon 
their  statute,  deciding  that  an  infant  heir  shall  be  barred 
of  a  right  which  accrued  to  his  mother  whHe  covert. 

The  cases  are  all  collected  and  reviewed  by  Chan. 
Kent,  in  Demarest  vs.  Wynkoop,  (3  John,  C.  R.  129,) 
that  is,  he  collects  all  the  cases  and  dicta  leaning  to  his 
consclusions.  1st.  That  the  statute  of  limitation  would 
run  between  mortgagor  and  mortgagee;  and  2nd.  That 
cumulative  disabilities  could  not  be  allowed. 

He  mistook  the  law  upon  the  first  point,  as  decided 
by  this  court  in  Hammond  and  Hopkins,  at  the  last  term 
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at  Sparta;   upon  the   second   point  the   question   was  w^**^^^^* 
whether  coverture  could  be  superadded  to  infancy.     He  v^^^v-^^ 
decided  it  could  not.     Many  judges  have  been  opposed       G«»on 
to  allowing  these  two  disabilities  to    accumulate;  they  Bradley  AcmI- 
come  so  near  the  reason  of  those  voluntary  disabilities,        *"^* 
which  have  no  reason  to  support  them.     I  am  aware  that 
the  principle  of  the  decision'  is  often  influenced  by  the 
particular  character  of  the  facts.     The  Chancellor  rested* 
his  decision  of  this  point  very  much  upon  Stowel  vs. 
Zoucb,  and  that  class  of  cases  where  the  statute  had  be- 
gan to  run,  on  account  of  the  similarity.     He  did  not 
refer  to  Cotterell  vs.  Dutton,  (4  Taunton,  826,)  decided 
by  Mansfield,  C.  J.  assisted  by  Campbell,  Heath  and 
Gibbs,  judges,  in  1813.     There  the  right  descended  to 
Elenor  Cotterell,  in  1770,  she  being  then  a/emc  caverty 
and  died  covert  the  first  of  November,  1785,  leaving 
two  sons,  infants.     The  first  attained  his  full  age  and  died; 
the  second  brought  this  suit.     By  the  judges:  "the  ten  ' 
years  do  not  run  while  there  is  a  continuance  of  the  dis- 
abilities, nor  shall  it  run  from  the  death  of  the  ancestor, 
but  fit>m  the  cessation  of  the  disabilities. 

This  case  is  an  authority  for  the  construction  conten- 
ded for  on  our  statute. 

This  question  is  not  affected  by  the  act  of  1797,  ch.  43, 
section  4.  The  saving  there  is  that  it  shall  not  tend  to 
affect  or  injure  the  rights  of  minors, /eme^  cover/,  &c. 

At  the  time  the  act  of  1819  was  passed,  this  plaintiff 
was  an  infant  ten  years  old.  The  right  was  cast  upon 
bim  by  the  death  of  his  mother,  and  was  then  vested  in 
him. 

More  than  three  years  had  elapsed  from  the  death  of 
bis  mother,  so  that  he  was  either  barred  or  not,  by  the 
old  law.  If  barred,  then  the  act  of  1819  has  nothing 
to  do  with  the  case;  if  not  barred,  he  had  a  good  title  in 
himself  at  the  time  this  act  passed,  and  being  an  infant,  his 
right  is  saved  to  him  by  the  statute. 

32 
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Nashvillb,      The  words  are,  that  if  auy  persons  that  have  been, 

v^^*N>«^  are,  or  shall  be,  entitled  to  commence  any  action,  shall 

Guion       have  been,  be,  or  shall  be,  at  the  time  the  right  accrued, 

Bfadiey  Acad-  infants,  feme  coverts^   &c.  tbey  and  their   heirs  may, 

*"*^'       within  three  years  hext  after  full  age,  discoverture,  &c. 

or  death,  take  benefit  of,  and  sue,  &c.     And  in  the  con* 

struction  of  this  saving,  cumulative  disabilities  shall  not 

.be  allowed. 

The  meaning  is,  that  it  shall  not  apply  to  disabilities 
hereafter  accumulating,  whether  the  right  previously  fell 
or  not.  For  instance,  if  this  boy  had  died  after  ISIQ^ 
leaving  a  younger  brother. 

The  court  will  give  to  the  statute  a  prospective  opera* 
tion. 

If  the  plamtijET  had  a  good  title  by  the  old  law,  and 
this  statute  comes  and  takes  away  the  right,  it  is  uncon- 
stitutional. 

But  this  statute  saves  to  him  as  an  infant,  all  the  right 
which  he  had  at  its  passage. 

The  expost  facto  construction  contended  for,  is,  that 
it  merely  declares  him  barred,  divests  him  of  right,  and 
therefore  saves  to  him  nothing;  which  cannot  be  suppor- 
ted upon  principle  or  by  authority. 

Catron,  Ch.  J.  Before  the  fourth  section  of  the  act 
of  1715,  can  be  comprehended,  the  second  section,  the 
enacting  clause  of  the  statute,  must  be  understood,  and  in 
that  sense  in  which  it  has  been  applied  in  practice,  taken 
in  connexion  with,  and  as  explained  by  the  act  of  1797. 
To  understand  the  meaning  of  the  act,  we  must  ascertain 
for  whom,  and  by  whom,  it  was  passed. 

In  1715,  North  Carolina  was  an  infant  and  feeble  col- 
ony; the  lands  belonged  to  a  company  of  grantees,  as 
lords  proprietors,  who  sold  them,  or  bestowed  them  on 
actual  settlers,  at  the  charge  of  office  fees,  and  let  them 
at  quit  rents.  The  intercourse  with  the  mother  country 
was  extremely  limited,  and  the  real  owners,  the  great 
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proprietors,  known  to  the  people  of  the  province  alone  Nashvillk, 

f  .J         -f     .     11        rm.  11  -J    J    •       t:i      1      J      March.  183S. 

by  reputation,  if  at  all.     They  all  resided  in  England,  s^^p^v^^^ 
There,  deaths  had  and  did  occur,  and  on  people  there,       Guion 
descents  were  cast.     This  had  been  the  case  from. 1665,  Bradiej  Acad- 
when  by  the  charter  of  Charles  the  second,  the  province        *"^' 
was  granted.     Few  of  the  original  lords  proprietors  were 
living  in  1715,  and  who  the  heirs  were,  it  must  have  been 
in  many  cases,  impossible  for  the  people  of  the  province 
to  know. 

Thus  situated,  in  1715,  they  were  authorized  to  legis- 
late for  themselves,  subject  to  the  restriction,  that  their 
acts  of  legislation  should  receive  the  sanction  of  the 
King  and  council.  One  of  the  first  laws  made,  was  the 
one  now  under  consideration.  The  titles  were  most 
irregular.  .  To  add  to  their  confusion,  the  province  of  Vir- 
ginia had  claimed  jurisdiction  over  that  section  of  coun- 
try, ai:d  her  Governors  had  granted  lands  there.  To  set- 
tle the  titles  to  lands,  it  was  indispensable  that  they 
should  be  confirmed  by  legislative  means.  To  this  end, 
the  enacting  clause  declares,  that  all  these  irregular  titles 
shall  be  confirmed,  and  held  valid,  where  the  claimant 
had  theretofore  remained  in  possession  of  the  land  seven 
years;  and  that  such  titles  in  future  should  be  confirmed 
to  the  possessor  of  the  land  for  seven  years,  without  any 
suit  in  law  against  him;  that  the  title  should  be  good  and 
legal  to  all  intents  and  purposes,  against  all,  and  aH  man- 
ner of  persons.  The  act  of  1797,  points  out  the  de- 
scription of  paper  titles,  by  virtue  of  which  the  posses- 
sion shall  be  holden. 

The  enacting  clause  looked  almost  exclusively  to  the 
protection  of  the  possessor,  regardless  of  the  claimant 
abroad,  so  ^'that  the  expectations  of  heirs  might  not  in 
a  short  time  leave  much  land  unpossessed,  and  the  title  so 
perplexed,  that  no  man  would  know  of  whom  to  take  or 
buy  land,"  as  we  are  told  in  the  conclusion  of  the  fourth 
section.  To  this  efiTect  is  the  doctrine  adjudged  on  much 
consideration,  in  Hickman's  lessee  vs.  Oaither  and  Frost, 
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^^■^^^>^2  Yerger's  Rep.  204;)  to  which  nothbg need  bQ  added- 
w^^v^^J  pHi  and  all  manner  of  persons  are  barred  by  the  terms  of 
Goion  the  enacting  clause.  To  this  sweeping  provision  no  ex- 
Bndiej  Acad-  ceptions  can  be  made  by  the  courts;  such  as  exist  must 
*^^'  be  found  in  the  statute.  Does  the  fourth  section  exempt 
infants  and  femes  covert  from  the  operation  of  the  act? 
Clearly  not.  The  act  runs  against  them,  because  they 
have  only  three  years  allowed  them  to  sue  after  full  age 
or  discoverture.  The  act  does  its  office  prima  facUj 
in  seven  years,  but  the  privilege  to  sue,  during  the  infancy 
and  coverture,  and  three  years  thereafter,  is  reserved  to 
■uch  persons.  This  they  may  do,  or  not  do,  at  their 
pleasure.  If  they  take  no  advantage  of  their  right  to 
sue,  no  one  else  can.  The  privilege  is  personal,  and 
limited  to  the  person,  or  persons,  entitled  to  ihe  land, 
and  to  sue,  when  such  right  of  action  first  accrued.  Es- 
pecial care  was  taken  by  the  act  of  1715,  not  to  save  the 
bar  m  favor  of  the  heir  of  an  infant,  or  feme  covert,  dy- 
ing with  the  right  of  action.  A  leading  object  of  the 
act  was  to  cut  off  the  expectancies  of  heirs.  These  ex- 
pectancies might  have  run  on  for  many  years,  and  through 
different  generations;  they  were  not  limited  to  small  tracts, 
but  to  land  enough  for  a  kingdom,  and  presently  might  over- 
whelm and  destroy  the  peace  and  prosperity  of  avast  pop- 
ulation. The  temptations  to  pursue  and  attend  to  the 
claims,  were  few  in  1715;  but  after  several  descents  cast, 
they  would  of  course  become  great,  by  reason  of  the 
rapid  increase  in  value  of  the  lands  consequent  upon 
their  settlement.  Common  justice  at  the  hands  of  the 
great  proprietors  required,  that  the  settler  who  was  sub- 
jected to  the  hardships  of  commencing  agriculture  in  a  wil- 
derness, to  which  he  had  emigrated  perhaps  from  Europe, 
and  where  he  had  to  contend  with  the  savage  foe,  should 
enjoy  his  farm  in  fee,  to  him,  and  to  his  children.  Under 
these  circumstances,  that  any  exception  was  made  at  all, 
(where  seven  years  possession  had  accompanied  an  irreg- 
ular title,)  may  perhaps  be  found  in  the  fact,  that  the 
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lords  proprietors  were  the  legislators  to  a  great  extent,  ^^*^^\^' 
and  such  an  act  might  not  have  received  the  sanction  of  v^^^v-^^^ 
the  Kmg  and  council  at  home.     The  ninth  section  of  the       ^"'on 
forty  eighth  chapter  of  the  same  year,  cut  off  the  credi-  Bradley  Acad 
tors  of  deceased  persons,  if  claim  was  not  made  within        ^^^' 
seven  years  after  the  death,  without  a  saving  in  favor  of 
any  one. 

As  to  fttnes  ewert,  infants,  &c.  when  the  act  of  limi- 
tations begins  to  run,  it  runs  bn:  if  the  seven  years  run 
out,  and  the  feme  covert  or  infant  die,  no  descent  of  the 
land  or  right  of  action  is  cast  on  the  heir,  more  than  if 
the  ancesfor  had  been  discovert  or  adult,  during  the 
whole  seven  years.  So  in  this  case,  where  Mrs.  Guiqn 
died  after  the  act  commenced  its  operation,  and  died  co- 
vert, the  act  nm  on  against  her  heir,  the  lessor  of  plain- 
tiff, although  a  minor;  and  at  the  end  of  seven  years 
completed  and  confirmed  the  title  of  Burton,  under  and 
by  virtue  of  the  enacting  clause.  Had  Mrs.  Guion 
lived,  and  at  the  end  of  four  years  after  Burton's  posses- 
sion commenced,  become  discovert,  and  then  three  years 
more  had  run  for  Burton,  she  would  not  have  had  other 
three  years  to  sue,  but  would  have  been  barred,  although 
covert  for  four  years  of  the  seven,  because  the  statute 
had  run  against  her  seven  years,  and  she  had  been  disco- 
vert three.  The  enacting  clause  had  done  its  office  for 
Burton,  and  she  had  had  all  the  time  the  exception  to  it 
idlowed  her. 

This  court  has  often  holden,  and  nothing  is  better  set- 
tled by  it,  than  that  the  Legislature  having  made  no  ex- 
ceptions to  the  enacting  and  barring  clause  of  the  acts  of 
limitation,  the  courts  can  make  none;  that  it  would  be  le- 
gislating to  do  so.  The  cases  of  Cocke  and  Jack  vs. 
M'Gennis,  and  Hickman's  lessee  vs.  Gaither  and  Frost, 
are  to  the  point,  and  amongst  the  best  considered  cases 
that  have  ever  come  before  tlie  court. 

Before  and  about  1S19,  the  construction  of  the  seven 
years  act  of  limitations  had  employed  more  of  time  and 
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Nashtillx,  talent  in  the  courts  in  this  section  of  the  State,  than  any 
K^^^^^^^  Other  subject.  To  no  man  were  they  more  familiar  than 
Guioii  to  the  eminent  lawyer  who  drafted  the  seven  years  act  of 
Bradiej  Acad- 1819.  The  reasons  for  allowing  no  time  to  the  heir  to  sue 
^^^'  after  the  death  of  the  ancestor,  against  whom  seyen  years 
had  run  whilst  such  ancestor  was  an  infant  or  covert,  had 
ceased  in  1819,  and  therefore  by  that  act,  the  heir  is  al- 
lowed three  years  to  sue  after  the  death;  but  this  he 
must  do  within  three  ybars,  although  he  be  himself  an 
infant  at  the  death;  that  this  was  anew  exception,  and  b 
addition  to  those  declared  by  the  act  of  1715,  and  that 
the  exception  was  borrowed  from  the  British  Statute,  (21 
Jac.  1,)  is  a  familiar  fact.  So  was  the  idea  of  confirma- 
tion of  title,  in  opposition  to  that  of  a  bar  only  to  the 
remedy,  borrowed  in  the  act  of  1715,  and  that  of  1819, 
from  the  British  Statute  of  fines.  The  21  of  Jac.  I, 
was  modified  by  the  colony  of  Carolina  in  1715,  (being 
then  about  a  century  old,)  so  as  to  suit  the  circumstances 
of  the  country,  and  the  exception  that  the  heir  should 
have  time  to  sue  after  the  death  of  the  disabled  ancestor, 
for  the  above  reasons  designedly  left  out. 

The  case  of  Wilson  against  Kilcannon,  Brice  and  wife, 
(in  4  Hayw.  Rep.  182,)  was  a  different  case  from  the 
present.  Whether  the  personal  privilege  to  sue,  con- 
tinued in  Mrs.  Brice,  after  Wilson  had  holden  seven 
years  possession,  she  being  an  infant  part  of  the  time, 
and  covert  after,  it  will  be  time  to  examine  when  such 
case  may  arise.  Whether,  the  two  disabilities,  or  rather 
exceptions  in  the  statute,  occurring  in  Mrs.  Brice's  case^ 
can  be  run  into  each  other,  is  a  vexed  question,  to  touch 
which  is  at  present  uncalled  for.  Both  the  exceptions 
attached  to  Mrs.  Brice,  arein  the  statute;  that  claimed  in 
this  cause  for  young  Guion,  is  not  in  it;  and  we  are  asked 
in  effect  to  insert  it  by  force  of  the  common  law,  which, 
it  is  insisted,  never  works  an  injury  to  infants,  because  of 
the  lapse  of  time  and  laches.  This  may  be,  and  as  m 
general  rule  is  true;  but  the  act  of  1715  altered  it,  and 
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it  Stands  so  altered  at  this  day;  for  the  act  of  1819  NASHTii.t.E, 
would  not  allow  the  heir  to  tack  his  infancy  to  the  cov*  v«^%«V*^J 
erture  of  the  mother)  to  save  the  bar.     This  would  be      Galon 
running  into  perpetuities.     The  taking  of  disabilities  in  Bndlej  AcmI- 
different  persons  has  been  rejected  by  us  since  our  earli-        *"^' 
est  history;  was  even  rejected  in   England  before  our 
c|ay;  is  rejected  by  all  our  sister  States  so  far  as  I  know> 
and  must  of  course  be  rejected  in  this  instance. 

Green,  J.  In  this  case,  the  defendant  took  pos' 
session  of  the  land  in  controversy  during  the  lifetime  of 
the  plaintiff's  mother,  she  being  then  covert^  and  so  con- 
tinuing until  her  death  in ,  1815,  at  which  time  the 

plaintiff  was  an  infant,  dnd  so  continued  until  a  short  time 
before  the  suit  was  brought  in  1831. 

The  principal  question  arising  upon  these  facts,  and 
which  is  decisive  of  the  case,  is,  can  the  disability  of  the 
plaintiff  be  added  to  that  of  his  mother,  and  thereby 
save  the  bar? 

The  proviso  in  the  act  of  1715,  ch.  27,  sec.  4,  pro- 
vides, that  if  any  person  or  persons  that  is,  or  hereafter 
shall  be  entitled  to  any  claim  of  lands,  tenements  or  he- 
reditaments, shall,  at  the  time  said  right  or  title  first  de- 
scended, accrued,  come  or  fallen,  be  within  the  age^  of 
twenty  one  years,  &c.  he  shall  and  may,  notwithstanding 
said  seven  years  be  expired,  commence  his,  her  or  their 
suit,  or  madce  his,  her  or  their  entry,  &c.  so  as  such  person 
or  persons  shall,  within  three  years  next  after  full  age,  &c. 
take  benefit  and  sue  for,  &c.  Upon  the  construction  of 
this  proviso,  the  case  must  depend.  Of  its  true  meaning,, 
an  attentive  examination  of  its  provisions  can  leave  no 
doubt.  The  saving  in  express  words  is  limited  to  th& 
person  who  may  be  under  any  of  the  disabilities,  at  ther 
time  *'the  title  first  descended,  accrued,  come  or  fallen.'" 
Such  person,  and  such  alone,  who  may  be  under  disabili- 
ty to  sue  at  the  time  the  right  of  action  accrued,  may  sue 
within  three  years  next  after  the  disability  shall  be  re- 
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^A8Hvi^r,  moved.     The  language  of  the  act  in  my  view,  excludes 
v.«^"v^^J  the  idea  that  any  successive  disability  should  be  superad- 
Guion       ded  to  that  which  existed  at  the  time  the  right  of  action  ac- 
Brediey  Acad-  crued.     The  meaning  is  the  same,  as  though  the  Legisla- 
""^'        ture  had  said,  that  if  any  person  shall  be  entitled  to  a  claim 
of  lands,  and  shall  be,  at  the  time  the  title  first  descends, 
within  twenty  one  years  of  age,  then  such  person  may, 
notwithstanding  the  said  seven  years  be  expired,  com- 
mence his  suit,  or  make  his  entry  as  he  might  have  done 
before  this  act,  so  as  such  person  shall,  within  three  years 
next  after  coming  of  full  age,  take  benefit  and  sue  for  the 
same:  or  if  he  shall,  when  such  right  accrues,  be  non 
compos  mentis,  he  may  in  like  manner  sue,  after  he  shall 
become  of  sound  mind,  &c. 

The  act,  in  this  proviso,  intended  to  save  the  party  hav- 
ing a  right  falling  upon  him  while  under  disability,  from  the 
operation  of  the  bar  during  the  continuance  of  such  disabil- 
ity, and  for  three  years  afterwards,  but  not  from  its  opera- 
tion during  any  other  disability,  not  existing  at  the  time  the 
action  first  accrued,  but  under  which  he  may  have  been 
"placed  subsequently,  and  before  he  was  free  from  the  for- 
mer. As  the  court  say  in  Shute  vs.  Wade,  the  time  when 
the  right  accrues  is  the  period  fixed  to  determine  the  situ- 
ation of  the  party,  whether  he  be  exposed  to  or  saved  from 
the  operation  of  the  statute;  and  if  at  that  time,  he  be  under 
any  disability  mentioned  in  the  act,  he  shall  not  lose  his 
right  by  neglecting  to  sue,  until  three  years  after  the  re- 
moval of  that  disability.  The  act  does  not  look  forward 
to  subsequent  disabilities,  either  in  the  same  person  or  his 
heirs.  No  provision  is  made  for  such  cases.  Existing 
circumstances  at  the  time  the^  right  or  title  first  descend- 
ed, are  provided  for,  and  none  other.  Therefore  infants 
are  not  saved  if  the  action  accrued  in  the  lifetime  of  the 
father,  although  he  may  die  one  day  afterwards,  when  it 
will  be  impossible  for  him  to  sue;  nor  for  the  same  rea- 
son, are  they  saved  in  personal  joint  actions,  should  one, 
entitled  jointly  with  them,  be  of  full  age  when  the  action 
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accrues.     I  mention  these  cases  to  show  that  cases  of  ^,^^^^"^1^ 

.,,.  *.  .  ,  ,.  i.v    March.  1833. 

oardship  and  inconvenience  can  have  nothing  to  do  with  ^..^^v^^^ 
the  construction  of  this  statute.     We  must  look  to  its  lah-       G"wn 
guage  for  the  meaning  of  the  Legislature,  and  give  to  that  Bradley  AcmI- 
language  the  construction  its    obvious  sense  indicates. 
Looking  at  it  in  this  way,  it  appears  to  me,  the  obvious 
sense  is  that  which  I  have  suggested. 

Although  I  think  that  no  disability  subsequently  occur- 
ring can  be  added  to  that  existing  at  the  time  the  right  to 
sue  accrued,  yet  it  must  be  manifest,  that  when  such  dis- 
ability exists  in  another  person  than  the  one  to  whom  the 
right  of  action  first  came,  the  language  of  the  proviso 
much  more  plainly  excludes  him  from  the  saving.  6  East, 
80:  3  Con.  Rep.  226:  2  Preston,  341. 

It  is  unnecessary  to  discuss  the  question,  whether  the 
act  of  1819  operates  in  this  case,  as  I  think  by  the  plain 
meaning  of  the  act  of  1715  the  plaintiff  is  barred.  I 
cannot  however  perceive  any  reason  opposed  to  the  con- 
stitutional operation  of  the  act  of  1819.  The  whole  sev- 
en years  from  the  time  the  defendant  took  possession  of 
the  land  in  controversy,  had  not  expired  at  the  time  the 
act  was  passed.  This  act,  in  declaring  that  no  cumula- 
tive disability  shall  be  allowed,  would  only  operate  to 
shorten  the  time  within  which  he  must  sue.  Such  a  pro« 
vision  is  clearly  within  legislative  competency.  6  Pe- 
ter's Rep.  124.  Therefore,  if  the  act  of  1715  were 
construed  as  the  plaintiff  contends  it  ought  to  be,  still  he 
would  be  barred  by  the  act  of  1819. 

For  these  reasons,  I  concur  in  affirming  the  judgment 
in  this  case. 

Whtte,  J.  concurred' 

Peck,  J.  dissented. 

Judgment  affirmed. 

33 
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^>««vaLB,  M'DoNALD  and  Wife  vb.  Johns. 

March,  1833. 

CwDidative  or  Bapervenient  disabilities  in  relation  to  personal  actions^ 
are  not  within  the  meaning  of  the  act  of  1715,.  ch,  27,  sections  6  and  9. 

The  complainants  claim  the  slave  Tabby,  who  is  mo- 
ther of  the  other  slaves,  hj  virtue  of  a  devise  in  the 
will  of  Samuel  Bates,  the  father  of  the  female  com^ 
plainant.  Tabby,  the  slave,  came  to  the  pdssession 
of  Betsey  Bates,  another  daughter  of  the  testator,  before 
the  marriage  of  the  complainants,  and  when  the  female 
complainant,  then  PoUy  Bates,  was  an  infant.  Betsey 
Bates  married  the  defendant,  who  has  had  possession 
of  the  negroes  ever  since.  Upwards  of  twenty  years 
elapsed  from  the  time  possession  was  taken  of  the  slave, 
before  this  suit  was  brought.  The  maniage  of  Polly 
Bates  took  place  during  her  infancy,  and  she  has  contin- 
ued covert  until  the  suit  was  brought. 

J.  S.  Yergery  for  complainants  ► 

Jl,  J.  Hoover^  for  defendants. 

White,  J.  The  question  in  this  case  is,  whether  co" 
mulative  or  supervenient  disabilities  come  within  the 
meaning  of,  or  are  embraced  by  our  act  of  1715,  ch.  27, 
sections  5  and  9. 

The  operative  clauses  and  words  in  these  sections, 
considered  by  the  argument  as  the  most  important  in  eli- 
citing the  true  meaning  and  fixing  the  right  construction 
of  the  act,  are  in  the  former  or  fifth  section,  ^^all  actions 
of  trespass,  detinue,  &c.  shall  be  commenced  or  brought 
within  the  thne  and  limitation  in  this  act  expressed,  and 
not  after:  that  is  to  say,  actions  of  detinue,  &c.  within 
three  years  next  after  the  cause  of  such  action  or  suit, 
and  not  after."  And  in  the  latter  or  ninth  section,  ^^that 
if  any  person  or  persons,  that  is  or  shall  be  entitled  to 
any  such  action  of  detinue,  &c.  be,  or  shall  be,  at  the 
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time  any  such  cause  of  action  given  or  accrued*  fallen  or  ?/*?^""?» 
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oome  Tnthm  the  age  of  twenty-one  years,  fenu  ewertj 
non  compos  mentis,  imprisoned,  beyond  the  seas,  ^t  then 
such  person  or  persons  shall  be  at  liberty  to  bring  the  same 
actions,  so  as  they  Wing  the  same  within  such  times  as 
are  before  lunited,  after  their  coming  to  or  bebg  of  foil 
age,  discovert,  of  sound  memory,  at  large,  or  returned 
from  beyond  seas,  as  other  persons,  having  no  such  im- 
pediment, might  have  done."  (That  is,  three  years,  the 
same  time  as  is  allowed  in  the  fifth  section.) 
~  The  effect  and  general  policy  of  this  act,  is  the  subject- 
ing law  suits  to  the  regulations  of  time.  This  policy  has 
been  approved  of  by  the  greatest  men;  it  has  been  adopt* 
ed  centuries  ago  in  that  country  from  which  we  derive, 
in  ti  great  measure,  die  principles  of  our  laws.  It  has 
been  adopted  by  every  State  in  the  United  States,  differ- 
ing only  in  its  details,  from  its  being  in  them  made  subser- 
vient to  circumstances,  and  accommodated  to  the  state  of 
their  respective  societies.  This  policy,  thus  adopted  by 
legislative  enactments,  has  been  cherished  by  the  most 
eminent  persons  presiding  in  the  courts  of  justice  in  the 
country  alluded  to,  and  in  the  courts  of  these  States,  in 
their  constructions  of  the  statutes  containing  the  respec- 
dve  regulations.  And  one  voice,  with  scarcely  a  dissen- 
dent,  has  pronounced  them  beneficial,  salutary,  and  im- 
portant for  the  public  good.  It  is  unnecessary  for  me  to 
repeat  here  the  particular  grounds  assigned  for  this  policy, 
or  the  instances  of  approbation  bestowed  upon  it;  they 
are  laid  down  in  the  best  books,  several  of  which  were 
cited  at  the  bar,  coming  from  men  the  most  respectable, 
the  pride  and  honor  of  the  stations  they  adorned  from 
time  to  time,  and  from  age  to  age,  as  the  occasion  for  re- 
mark presented  itself.-  I  shall,  therefore,  after  the  gene- 
ral reference  now  made,  forbear  quoting  further  instances 
in  addition  to  those  at  the  bar,  and  proceed  to  our  own 
act;  and  in  it  we  shall  find  the  policy  of  regulating  law 
suits  by  time,  a  favored  policy  of  our  legislature  of  1716, 
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MaS^  was'  ^^^^  having  stood  unchanged,  even  hi  the  smallest  cir- 
cumstance, from  that  tune  down  to  the  present  day,  is  a 
strong  confirmation  of  the  wisdom  of  its  policy,  conjoin- 
ed with  an  approbation  of  its  continuance. 

The  object  of  the  fifth  section  is  to  prescribe  the  length 
of  time  given  to  the  party  to  bring  his  action,  who  may 
have  a  right  to  do  so,  and  the  commencement  of  that  time. 
If  the  act  is  not  complied  with  in  this  respect,  the  non- 
compliance operates  a  bar.  to  the  action,  if  brought  after- 
wards. This  is  the  policy  of  the  State,  declared  by  this 
fifth  section,  binding  on  all  the  citizens  as  its  general  rule 
by  which  they  shall  be  regulated  in  bringing  actions.  The 
words  are,  ^^  within  three  years  next  after  the  cause  of 
such  action  or  suit,  and  not  after,"  constituting  a  clear 
expression  of  the  rule,  both  as  to  the  commencement  of 
the  tune  and  its  duration. 

The  object  of  the  ninth  section  is  a  partial  abridg- 
ment of  the  operation  of  the  general  rule  of  the  5th  sec- 
tion; constituting  exceptions  thereto,  in  the  cases  speci- 
fied, to  wit,  infancy,  coverture,  non-sane  memory,  im- 
prisonment, and  beyond  seas.  It  gives  to  those  existing 
under  these  disabilities,  at  the  time  of  any  such  cause  of 
action  given  or  accrued,  liberty  to  bring  the  same  actions, 
so  as  they  bring  them  within  such  times  as  are  before  lim- 
ited, after  their  coming  to  or  being  of  full  age,  discovert, 
of  sound  memory,  at  large,  or  returned  from  beyond  seas, 
as  Qther  persons  having  no  such  impediment  might  have 
done.  On  this  section  the  argument  hath  mostly  dwelt; 
yet  I  am  not  able  to  perceive  any  obscurity  in  its  diction. 
The  expression  is  clear,  precise,  and  unequivocal.  Let 
us  analyze  it.  It  gives  to  whom?  to  any  person  or  per- 
sons that  be  or  sUall  be  fallen  or  come  within  the  age  of 
twenty-one  years,  feme  covert,  imprisoned,  non  compos 
mentis  J  beyond  the  seas.  At  what  time  are  they  to  be 
fallen  and  come  within  the  age  of  twenty-one  years  of  age, 
&c?  At  the  time  of  any  such  cause  of  action  given  or 
accnied.     What  does  it  give  to  them?     Liberty  to  bring 
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liie  same  actions.     On  what  condition?     So  as  they  brinfi;  Nabhtillb, 


them  within  such  times  as  are  before  limited,  after  their 
-  coming  to,  or  being  of  full  age,  discovert,  of  sound  mem- 
oiy,  at  large,  or  returned  from  beyond  the  seas,  as  other 
persons  'having  no  such  impediment  might  have  done. 

I  am  not  able  to  discover  grounds  for  doiibt,  much 
less  to  see  this  section  in  the  point  of  view  it  is  present- 
ed by  the  plaintiffs'  counsel,  namely,  diat  the  time  given 
to  bring  suit  by  the  proviso  is  suspended,  not  on  the  first 
disability  only,  but  also  upon  any  supervening  disability 
or  impediment,  if  stiU  existent,  the  first  disability  at  the 
accession  of  the  supervening  one.  This  section  speaks, 
aad  speaks  only  of  an  impediment  or  disability  existing 
at  a  certain  particular  time,  and .  that  is  at  the  time  the 
cause  of  action  given  or  accrued.  A  second,  subsequent 
and  supervenient  disability,  is  not  this  impediment  or 
disability;  it  cannot  be  it,  and  therefore  is  not  within  the 
statute.  It  is  not  within  its  words,  and  certainly  not 
within  its  spirit  or  policy.  And  to  bring  a  case  within  a 
statute  which  is  not  within  its  words,  the  application  for 
this  purpose  must  at  the  least  be  supported,  and  that 
strongly,  by  other  parts  of  the  statute  in  'opposition  to 
such  words;  but  no  such  opposition  of  parts  of  the  same 
statute  presents  itself  here. 

The  cause  of  actix)n  given  or  accrued  in  the  act  is  sin- 
gle, exists  but  once,  and  continues  its  existence  till  ex- 
tinguished by  satisfaction  or'^bar.  It  cannot  be  branched 
out  and  expanded,  or  lie  dormant,  be  afterwards  resusci- 
tated and  spring  up  a  new  prop  for  the  second  time,  to 
support  a  second  or  supervening  disability,  from  which 
the  statute  shall  commence  its  running.  For  the  statute 
in  all  cases  runs  from  the  time  the  cause  given  or  accrued; 
and  the  proviso  protects  the  remedy  during  the  continu- 
ance of  the  disability  existing  then  at  the  time  of  such 
cause  of  action  so  given  or  accrued.  This  is  the  ac- 
knowledged doctrine  of  the  English,  as  well  as  the  Amer- 
ican cases.   See  Cotterel  vs.  Dutton,  4  Taunt.  826,  and 
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Nashyillb,  TolsoD  vs.  Kaye,  3  Brod.  and  Bine.  217.     In  which  last 

March,1833.    .  v-   r  •       •        t^  n  r  xiT   iS     *  lC  - 

case  chief  justice  Dallas  says  of  the  first  case,  ^^it  is  an 
authority  in  point  to  show  that  the  statute  runs  from  the 
time  the  title  first  descends  or  falls."  And  in  Bunce  vs. 
Woolcot,  2  Con.  Rep.  chief  justice  Swift  says,  ^^ihe 
proposition  is  not  correct,  that  the  statute  never  begins  to 
run  i^ainst  a  person  under  a  disability;  suppose  that  the 
party  claiming  is  an  infant  when  the  title  accrues,  if  fif- 
teen years  run  during  his  infancy,  he  has  but  five  years  af- 
ter he  comes  of  full  age  to  make  his  entry.  This  clearly 
shows  that  the  statute  operates  against  him  during  his  dis- 
ability. Indeed,  the  statute  always  begins  to  run  against 
a  man  the  moment  he  is  disseized,  whether  he  is  under 
disability  or  not.  All  the  difference  is  that  the  additional 
time  is  allowed  when  a  disability  exists,  after  the  remo* 
val  of  it.  Hence  it  follows,  says  he,  that  no  person  can 
ever  take  the  benefit  of  two  successive  disabilities." 

The  statute  of  21  Jac.  I,  ch.  14,  upon  writs  of  formOi' 
don  and  rights  of  entry,  has  been  observed  upon  in  the 
argument,  and  the  diction  in  that  statute  of  ^^  provided 
such  person  that  is  or  shall  be  entitled  to  such  writ  or 
writs,  or  that  hath  or  shall  have  such  right  or  tide  of  entry, 
be,  or  shaU  be,  at  the  time  such  right  or  title  first  descen- 
ded or  accrued,  come  or  fallen  within  the  age  of  twenty- 
one  years,  &c.  such  person  may  bring  his  action,  &c. 
within  ten  years  next  after  his  full  age,  discoverture,  &c. 
or  death,  take  benefit,  &c."  Upon  this  it  has  been  ar- 
gued that  the  word  "first,"  and  the  words  "or  death," 
not  being  in  our  act,  constitutes  a  difference,  and  it  is 
therefore  inferred  that  the  diction  of  our  act  of  **  be  or 
shall  be,  at  the  time  of  such  cause  of  action  given  or  ac- 
crued," omitting  the  word  "first,"  leaves  an  opening  for 
the  accession  of  supervening  or  cumulative  disabilities, 
unrestrained,  and  not  excluded  by  that  word  " first,*'  in 
the  statute  of  James,  the  statute  of  Connecticut,  the  stat- 
ute of  Massachusetts,  &c.  on  which  statutes  the  above 
cases  and  others  cited,  are  adjudications.     The  third  and 
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foarth  sections  of  our  statute  of  1716,  correspond  to  the  w^^T^JJ^* 
statute  of  James,  cited,  and  like  it  have  the  word  ^^first." 
The  third  chapter  of  the  statute  of  James,  corresponds 
to  the  5th  and  9th  sections  of  our  statute,  on  which  the 
present  case  depends,  and  like  our  statute  omits  the  word 
"first."  No  English  case  has  been  cited  on  the  cor^ 
responding  part  of  the  English  statute  of  limitations;  but 
taking  the  cases  cited  upon  writs  of  formedon,  and  rights 
of  entry,  as  strictly  applicable,  what  do  they  prove  upon 
the  present  question,  or  in  other  words  what  is  the  differ- 
ence between  **  right  or  title  first  descended  or  accrued," 
and  ^^  right  or  title  descended  or  accrued?"  In  both,  one 
and  the  same  right  and  title  is  spoken  of,  and  how  a  differ- 
ence is  to  be  made  out,  I  cannot  comprehend.  The  act 
of  a  right  or  title  descending  or  accruing,  is  in  its  nature 
single  and  entire,  incapable  of  division  and  separation, 
and  its  time  a  point  not  susceptible  of  expansion  or  pro^ 
longation.  The  term  "first"  suggests,  and  if  rightly 
used  admits  its  contrast  and  correlative  "last;"  and  how 
a  single  act,  in  its  action  as  to  time  instantaneous,  can 
admit  with  reference  to  itself,  a  comparison  by  the  de- 
grees first  and  last,  is  to  my  mind  inconceivable.  *  I  am 
therefore  compelled  to  accede  to  the  argument  of  the  de- 
fendant's counsel,  that  the  use  of  the  word  first  is  mere- 
ly tautological  in  this  clause  of  the  statute,  without  efiica- 
cy,  and  that  the  better  grammar  is  its  omission. 

The  word  death  is  equally  inefficient;  the  cases  of  Doe 
vs.  Jesson,  4  Term,  and  Cotterel  vs.  Dutton,  prove  this. 
If  death  could  extend  the  commencement  of  the  time 
given  by  the  statute  beyond  the  termination  of  the  dis- 
ability, existent  at  the  time  the  right  accrued,  then  the 
doctrine  of  these  cases  would  be  erroneous:  but  so  far 
firoin  this,  their  doctrine  whenever  applicable,  has  been 
recognized  and  approved  in  the  courts  of  this  Union.  In 
the  first  of  these  cases.  Lord  EUenborough,  in  making 
an  application  of  the  ten  years,  or  time  after  the  removal 
of  the  disability,  to  the  death,  expresMy  annexes  it  to  the 
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M^^^^iS"'  death  of  the  person  dying  under  that  disirbility,  which  ex- 
isted in  him  at  the  time  the  right  accrued.  Now  in  such 
a  case  the  death  is  inoperative  per  ^e,  for  the  discontinu- 
ance of  the  disability  by  the  statute  gives  limitation  to 
the  time,  indepaident  of  the  death;  death,  therefore,  b  . 
an  adjunct,  purely  inefficient  and  of  no  import.  If  there 
were  room  to  doubt  on  this,  the  last  case  is  express. — 
Chief  justice  Mansfield  says,  the  daughter  and  infant lieir 
of  a  feme  covert^  has  ten  years  after  the  tlisability  ceases, 
not  from  the  death  of  the  mother.  Nothing,  therefore, 
can  be  drawn  from  the  wording  of  these  statutes  diat  af- 
fects the  construction  6f  our  statute^ 

Catron,  J.  The  question  presented  in  this  cause  is 
one  to  me  very  familiar.  I  think  it  involved  in  difficulty 
to  a  considerable  extent  by  the  North  Carolina  decisions^ 
but  especially  by  the  cause  in  4  Haywood's  Reports,  of 
Wilson  and  Kilcannon,  which  held,  accumulative  disabil- 
ities in  the  same  person  might  be  run  inio*each  other. 
The  strict  letter  of  the  statute  is  otherwise.  The  ques- 
tion should  be  settled:  I  therefore  concur  that  infancy  and 
coverture,  coonot  be  tacked  to  save  the  bar. 

Green,  J.  The  question  upon  these  facts  is,  wheth- 
er the  coverture. of  Polly  can  be  added  to  her  infancy, 
so  as  to  save  the  operation  of  the  statute  of  limitations* 
The  other  members  of  the  court  concur  with  me  in  the 
opinion  that  it  cannot.  I  refer  to  my  opinion  in  the  case 
of  Guion's  lessee  vs.  Burton  and  others,  decided  at  the 
present  term,  and  deem  it  unnecessary  to  enter  into  a  dis- 
cussion of  the  question  here. 

Decree  affirmed. 
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Xasiitillb, 
Butler  vs.  Duval.  MarcMa^ 

Btttler 
A  promiBsory  note  was  made  at  Jackaon|  Tennesiee,  payable  at  the  r 

Bank  of  the  United  States  at  New  Orleans  to  A,  (who  resided  at  Jack-       Duval. 

SOD,)  who  endorsed  it  to  B.  of  Nashville,  who  endorsed  it  to  C.  of  Ger- 

mantown  in  Pennsylvania,  who  endorsed  it  for  collection  to  the  Cashier 

of  the  Bank  of  Germaatown,  who  endorsed  it  for  &e  sani^  purpose  to  the 

Ciriiier  of  the  Bank  of  the  United  Sutes  at  Philadelphia,  who  endorsed  it 

to  the  Cashier  of  (he  United  States  Bank  at  New  Orleans,  for  collection, 

where  it  was  d^poeited;  the  note  was  not  paid.    Hefd,  that  for  the  pnrpose 

of  charging  the  fiist  endorser,  it  madeno  difference  whether  theBank  acted 

ttownAEB  or  age&ts.    Held,  abo,  that  eadi  endofser  »  entitled  to  notkse 

fiom  his  endorsee^  and  that  the  notices  travelling  by  circnity,  from  last  to 

firrt,  is  enfficient  to  charge  the  first  endorser.    H^ld,  also,  that  notice  from 

anyone  party  to  the  preceding  parties,  will  be  safficient  notice. 


fromJ 


This  was  a  suit  brought  by  Duval  against  Butler  as  en* 
dorserupon  a  promissory  note.  The  note  was  executed 
by  Chester  and  Dulany  at  Jackson,  Tenn.  payable  to  said 
Butler,  who  lived  in  Jackson,  or  to  his  order  at  the  office 
of  discount  and  deposite  of  the  Bank  of  the  United  States 
at  New  Orleans.  Butler  endorsed  the  note  to  Robert 
Armstrong  of  Nashville,  and  Armstrong  endorsed  it  to 
the  plaintiff,  who  resided  in  Germantown,  Penn.  Duval 
deposited  the  note  for  collection  in  the  Germantown 
Bank;  the  latter  deposited  it  in  the  Bank  of  the  United 
States,  by  which  latter  Bank  it  was  transmitted  to  the 
branch  at  New  Orleans,  where  it  was  payable.  The  note 
was  duly  presented  for  payment;  payment  was  refused, 
and  the  note  protested.  The  protest,  note  and  notice  of 
the  non-payment,  were  transmitted  to  the  Bank  at  Phila- 
delphia. The  latter  Bank  sent  them  to  the  Bank  at  Oer- 
mantown.  Notice  of  the  non-payment  was  given  by  the 
htter  Bank  to  Duval,  and  Duval  notified  Butler  and  Arm- 
strong. The  notices  were  all  sent  by  the  different  par^ 
toes,  by  the  first  mail  after  they  were  received.  Duval 
was  the  owner  of  the  note,  and -knew  the  place  of  resi- 
dence of  the  maker  and  endorsers.     He  was  ako  in- 

34 
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M^"^^  1^'  formed  that  Butler  was  the  only  responsible  man  upon  the 

v^^^vJ-"^^   paper. 

Butler  The  jury  under  the  charge  of  the  circuit  court  returned 

DuTai.       a  verdict  for  the  plaintiff,  upon  which  judgment  was  en- 
tered. 

J.  P.  CUxk  for  the  plaintiff  in  error.  1st.  The  fto^ 
tice  to  Butler  in  this  case  is  insufficent  to  charge  him  with 
the  payment  of  this  note.  The  contract  of  an  endorser 
is  only  conditional,  depending  upon  the  fact  whether  the 
holder  has  made  demand  of  the  maker,  and  duly  notified 
the  endorser.  Chitty  on  Bills,  315-16,  (notes:)  2  John. 
'Cases,  75:  9  John.  Rep.  121:  12  John.  423:  7  Term 
Rep.  581.  And  so  strict  is  the  law  in  this  requirement, 
that  known  insolvency  will  not  excuse  or  dispense  with 
it.  Douglass'  Rep.  497:  11  East  114:  2  Bos.  and  Pul. 
279:  Chitty  on  Bills,  271,  57. 

2d.  Notice  must  be  direct  and  not  circuitous:  it  must 
'  be  direct  to  the  place  of  residence  or  to  the  post  office 
nearest  to  the  residence  of  the  endorser.  The  object  of 
the  law  is  to  give  the  endorser  the  earliest  information  so 
that  he  may  if  possible  secure  himself.  Chitty  on  Bills, 
272,  282,  285:  12  Modern  Rep.  309:  7  East's  Rep. 
359:  5  Burrow's  Rep.  541:  10  John.  Rep.  490:  11 
John.  Rep.  187,  231:  7  Mass.  Rep.  483:  3  Hawkes' 
Rep.  453:  3  Kent^s  Com.  73. 

If  the  note  had  passed  to  the  Bank  at  Germantowoy 
and  the  Bank  at  Philadelphia  in  a  due  course  of  trade,  by 
being  negociated  for  value,  then  the  law,  by  way  of  ex- 
tending favor  and  encouragement  to  such  paper,  for  com- 
mercial purposes,  would  say  that  notices  in  the  same 
channel  through  which  the  note  was  negotiated,  would  be 
good,  but  not  otherwise.  Chitty  on  Bills,  291,  295,271, 
374:  2  Camp.  Rep.  373  and  208:  6  East's  Rep.  3:  S 
John.  Cases,  89. 

In  this  case  Duval  being  the  bolder  and  owner  of  the 
jAOte,  the  Bank  at  New  Orleans  was  his  agent,  and  as  such 
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was  bound  to  give  direct  notice.     Chitty  on  BiUs,  S7:  NA8RYn.LB, 
Hall  vs.  Barker,  M.  and  Yerger*s  Rep.  184:  18  John.      *"^  ' 
Rep.  230:  20  John.  Rep.  372:  1  Peter's  Rep.  25. 

JP.  JB.  Fogg^  for  the  defendant  m  error,  contended 
that  the  notice  was  in  conformity  with  the  universal  prac- 
tice in  England  and  America,  and  referred  to  the  case  of 
the  Bank  of  the  United  States  vs.  Goddard,  5  Mason's 
Rep.  366,  and  the  cases  there  cited.  Also  Mead  vs. 
Young,  5  Cowan's  Rep.  203:  Chitty  on  Bills,  315,  404; 
Colt  vs.  Noble, '5  Mass.  Rep.  167. 

Catron,  Ch.  J.  delivered  the  opinion  of  the  court. 

The  question  in  this  cause  is,  whether  due  diligence 
was  used  to  notify  Butler,  the  first  endorser,  of  the  non- 
payment of  the  note  by  the  makers. 

The  paper  sued  on  was  made  payable  at  the  Branch 
Bank  of  the  United  States  at  New  Orleans;  of  course 
as  the  contract  was  to  be  there  performed,  the  laws  of 
that  place  governed  it.  No  local  legislation  of  Louisiana 
has  changed  the  general  commercial  law  of  America  and 
Europe;  which  law  must  determine  the  rights  of  these 
parties. 

To  see  what  the  duties  of  Duval  were,  we  must  look 
to  the  contract  and  the  parties  to  it  at  the  time  it  was  dis^ 
honored;  it  is  as  follows: 

"$3060  50. — On  the  first  day  of  May,  one  thousand 
eight  hundred  and  thirty,  we  or  either  of  us  promise  to  pay 
William  £.  Butler,  or  order,  three  thousand  and  sixty 
dollars  and  fifty  cents,  payable  at  the  office  of  discount 
and  deposite  of  the  Bank  of  the  United  States  at  New 
Orleans,  for  value  received.    Witness  our  hands  and  seals. 

Jackson,  24th  March,  1828. 

Jno.  K.  Chester,  {Seal.) 
P.  C.  DuLANET,      {Seal.) 

Endorsed — Wm.  E.  Butler,  R.  Armstrong,  James  S. 
Duval,  Jno.  F.  Weison,  Cashier,  pay  S.  Jaudon,  Cash* 
ier,  or  order,  J.  Andrews. 
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Nasiivii.lv,  Tiie  note  was  made  at  Jackson,  Tennessee,  where  the 
v.«^^^)^*^  makers,  and  Butler  the  first  endorser,  resided.  It  was 
Butler  passed  off  to  Robert  Armstrong  of  Nashville,  who  tntns- 
Duvai.  ferred  it  to  James  S.  Duval  of  Germantown,  Pennsylva- 
nia. Duval  endorsed  it  for  the  purpose  of  coUection, 
and  deposited  it  in  the  Germantown  Bank.  The  cashier 
of  that  Bank,  Weison,  endorsed  it  and  deposited  it  in  the 
United  States  Bank  at  Philadelphia,  for  collection.  An- 
drews, an  officer  of  that  Bank,  endorsed  it-to  Jaudon, 
Cashier  of  the  Branch  Bank  at  New  Orleans  for  collec- 
tion. The  court  below  charged  the  jury,  *'That  it  made 
no  difference  whether  the  Banks  acted  as  holders  or  agents 
for  plaintiff;  the  principles  of  notice  being  the  same  in 
either  case." 

On  the  matter  of  law  expressed  by  the  charge,  the 
cause  depends.  Is  it  true,  that  the  agents  for  collection, 
whose  names  are  on  the  note,  must  be  treated  as  holders 
for  value,  so  far  as  regards  Butler,  the  previous  endorser? 
Had  he  paid  the  note  to  Jaudon  when  due,  or  to  An- 
drews when  returned  to  Philadelphia,  or  to  Weison  when 
returned  to  him  at  Germantown,  would  not  Duval  have 
been  estopped  to  deny  the  power  of  either  to  receive  the 
money?  The  payment  would  have  been  a  discharge  to 
Butler,  and  Duval  could  not  be  heard  to  say,  a  holder  in 
fact,  had  no  authority  to  receive  payment. 

Estoppels  are  reciprocal  and  bind  both  parties.  4 
Com.  D.  Estoppel  (B.) 

If  Duval  would  have  been  estopped  to  call  in  question 
the  character  in  which  the  endorsees  subsequent  to  him 
held,  had  Butler  paid,  so  is  Butler  estopped  when  Duval 
is  attempting  to  enforce  payment.  Every  endorser  in 
fact,  and  every  holder  in  fact,  must  be  treated  as  a  party 
to  commercial  paper,  passing  as  current  cash.  Were  it 
oth^wise,  the  community  would  be  cheated  every  day, 
by  persons  who  passed  bank  notes,  bills  of  exchange,  and 
promissory  notes,  payable  to  bearer  and  endorsed  in 
blank.     Very  often  the  holder  in  fact  has  no  title,  and 
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sometimes  is  a  common  thief;  but  the  purchaser  in  the  Nabbtillb, 
coarse  of  trade  eannot  inquire  after  his  title,  more^than 
be  can  take  time  to  trace  the  holder's  title  to  the  guinea  or 
doUar,  nor  need  he  enquire  how  or  why  the  endorser's 
name  came  on  the  pq|>er,  so  it  be  there  in  fact.  Jaudon^ 
Andrews  and  Weison  might  have  brought  this  suit,  and  bo 
enquiry  could  have  been  made  by  Butler,  what  were  the 
responsibilities  as  between  the  endorsees  posterior  to  him. 
It  was  therefore,  truly  charged  by  the  circuit  court, 
that  it  made  no  difference  whether  the  Banks  acted  as 
owners  or  agents.     Such  is  the  settled  commercial  law  in 


England  and  America.   -  Ha^es  vs.  vi^i^)  3  Bos.  and 

Tr^'mer,  15  East 


Puii.  697;  Longflale  vs.  Trftfmer,  l?East,  291:  Colt   A*^ 
?s.  Noble,  5  Mass.  R.  167:  U.  S.  Bank  vs.  Goddard,     « 
5  Mason's  R.  366. 

This  rule  being  settled,  the  next  is,  and  one  of  th^ 
oldest  governing  commercial  paper,  that  on  its  disbonoK 
by  the  maker  or  acceptor,  the  holder  applies  to  his  im-  \ 
mediate  endorser  for  payment,  the  latter  notifies  the  en-    \ 
dorser  inunediately  preceding  him,  and  so  on  to  the  first,     \ 
the  notices  by  circuity  tracing,  from  last  to  first,  the  par-      | 
ties~liable.     If  in  this  manner,   the  first  endorser  of  a 
note,  (or  drawer  of  a  bill,)   gets  notice,  his  liability  is 
faed  as  to  him  to  whom  he  endorsed,  which  was  the  ma- 
king of  a  new  note  or  bill;  and  being  liable  to  one,  is  so 
to  every  subsequent  endorser.     See    authorities  above, 
and  2  Camp.  373:  1  Starik^34:   18  Johns.  327. 

Truly,  any  party  to  the  paper  may  notify  all  the  previ- 
ous parties  to  it,  of  its  dishonor  directly,  and  this  is  due 
diligence  as  is  seen  by  the  foregoing  authorities;  and  this 
is  the  practice  in  Tennessee;  still  circuity  of  notice  is 
the  dder  rule,  and  equally  well  settled.  The  court  thinks 
there  is  no  doubt  in  this  case,  and  orders  the  judgment  to 
be  affirmed. 

Judgment  afiirmed. 
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Nasrtills^ 

^^^^^;^S^      Murfree's  heirs  vs.  Carhack  and  Williams. 

Mnrfre* 

V  In  England,  it  is  not  in  general,  permitted  a  party  to  aver  that  a  jndg- 

Cirmack.  gj^m  ^^  signed  after  the  first  day  of  the  term.  But  where  third  persona 
are  interested,  and  the  tmth  of  the  fact  thereby  becomes  releraiit,  the 
true  day  on  which  it  was  signed  may  be  averred. 

The  mle  in  England,  that  judgments  relate  to  the  first  day  of  the  tenn, 
does  not  apply  m  this  State;  a  jadgment  here  is  complete,  and  takM  efieet 
only  from  the  day  it  was  actnally  rendered. 

Where  a  jadgment  is  rendered  against  A,  and  on  die  same  day  he  execn- 
*  •  f  ^  tad  a  conveyance  of  his  land;  it  was  held,  that  proof  of  the  predee  period 
^  •  ^'  ^p^  of  the  day  when  4|||^lk™^i'^  ^"^*'  rendered  and  the  deed  ezeeoted,  was 
*•  it    admissible  to  determi^Kvbichtiad^iority. 

In  the  absence  of  evidence  on  either  side,  die  titles  will  be  ooneiderad 
equal,  and  the  defendant  then  most  prevail. 

This  was  an  action  of  ejectment,  commenced  by  Mur- 
free's  heirs,  against  the  defendants  in  error,  Carmack  and 
Williams.  The  title  to  the  land  in  controversy,  prior  to 
the  17th  January,  1825,  was  in  the  defendant,  Oliver 
Williams. 

On  the  2Sth  January,  1825,  Lucy  Hickman  recovered 
a  judgment   against  said  Williams,  in  the  county  court 

of  Lincoln  county,  for  the  sum  of ■.      On 

.  this  judgment  an  execution  was  issued  and  levied  on  tEe 
land.  At  the  sheriff's  sale  William  H.  Murfree,  being 
the  highest  and  best  bidder,  became  the  purchaser  there- 
of, and  received  from  the  sheriff  a  deed,  vesting  all  the 
right  and  title  of  Williams  in  him,  the  said  Murfree. 
The  lessors  are  the  heirs  of  said  Murfree. 

The  defendant,  Carmack,  claimed  title  to  the  land  by 
virtue  of  a  mortgage,  executed  to  him  by  said  Oliver 
Williams,  to  secure  a  debt  due  from  Williams  to  Car- 
mack. The  mortgage  was  executed  on  the  2Sth  Janua- 
ry, 1825,  being  the  same  day  on  which  the  judgment  was 
rendered. 

There  is  no  evidence  in  the  record,  showing  at  what 
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precise  period  of  the  day  the  judgment  was  rendered  or  ^^■?^|''''*» 
the  mortgi^e  executed;  but  the  term  of  the  court  in  v.^'^v^^ 
which  the  judgment  was  rendered,  commenced  on  the      Marfre* 
17th  of  the  month.     The  jury  under^  the  charge  of  the     camack; 
circuit  court,  returned  a  verdict  for  the  defendants. 

JD.  Craigheiidj  for  plaintiff  in  error.  In  England  by 
construction  of  the  statute  of  Westminster  2,  ch.  IS, 
a  judgment  formed  a  lien  upon  the  debtors  land,  and 
by  the  principles  of  the  common  law,  the  judgment  rela- 
ted to,  and  took  effect  from  the  first  day  of  the  term,  and 
vested  the  title  by  relation  in  Murfree,  from  and  after  the 
17th  day  of  January,  1825,  the  day^n  which  the  term 
commenced.  For  this,  he  cited  and  commented  upon 
the  following  authorities:  2  Inst.  395:  Dyer's  Rep. 
306,  b:  2 Modem  Rep.  310;  Co.  Litt.  102,  a:  Lilling- 
ton's  case,  7  Coke's  Rep.  33,  a:  Comyn's  Digest,  Exe- 
cution, B.  1:  4  Coke,  71,  a:  1  Bulstrode,  35:  4  T. 
Rep.  590. 

But  independent  of  the  above  position,  he  insisted, 
that  if  the  judgment  only  took  effect  from  the  day  on 
which  it  was  actually  rendered,  still  the  better  title  was 
in  Murfree 's  heirs*  That  so  far  as  regarded  judgments 
and  other  judicial  acts,  the  law  knew  of  no  fractions  in  a 
day;  that  a  judgment  bound  from  the  first  minute  of  the 
day  on  which  it  was  rendered,  and  proof  that  it  was  ren- 
dered after  that  time,  was  inadmissible;  he  cited  11 
Mass.  Rep.  204:  3  Wilson,  274:  Dyer's  Rep.  245. 

This  rule  he  insbted  was  inapplicable  to  acts  in  pais. 
That  as  to  the  latter,  the  presumption  was,  the  act 
was  done  during  such  period  of  the  day  as  was  cus- 
tomary or  ordinary  in  transactions  between  individuals; 
and  that  from  these  rules  it  foUowed  as  a  necessary  con- 
sequence, that  the  title  of  the  lessors  of  the  plaintiff, 
was  superior  to  that  of  Carmack. 
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Nabrtillb,      Carmack.  for  himsetf  and  Williams,  (liie  defeadaou 

March,  1833.    .  x       mi_  •  *   j  i.    ^i.  j  •     -.1^ 

m  error.)     The  quesuons  presented  by  the  record  in  this 
case,  seem  to  be, 

1 .  Does  the  judgment  in  the  name  of  Lucy  Hickman 
against  Oliver  Williams,  which  is  dated  the  3dth  day  of 
January,  1825,  relate  to  the  17th  day  of  the  same  month, 
that  being  the  first  day  of  the  term,  at  which  it  was 
given,  so  as  to  be  a  lien  on  the  lands  of  the  defendant 
from  that  day. 

2.  If  the  judgment  does  not  have  such  relation,  but 
commences  as  a  lien  only  firom  the  28th  day  of  January, 
the  time  of  its  rendition,  did  it  vest  a  superior  and  better 
title  in  William  H.  Murfree,  who  purchased  the  land 
in  controversy  at  sheiiff 's  sale  under  said  judgment,  than 
was  vested  in  me  by  a  mortgage  which  was  executed  by 
Oliver  Williams  on  the  same  day. 

It  is  admitted,  that  before  the  statute  of  27  Car.  II,  a 
judgment  operated  as  a  lien  on  the  lands  of  the  debtor 
from  the  first  day  of  the  term  of  the  court  at  which  it 
was  rendered.  This  lien,  it  will  be  recollected,  did  not 
exist  at  common  law,  but  is  derived  from  the  statute  of 
Westm.  2,  ch.  18,  which  first  subjected  real  estate  to  the 
payment  of  debts.  Before  this  statute,  a  creditor  could 
have  satisfaction  only  out  of  the  goods  and  chattels,  and 
present  profits  of  the  lands  of  his  debtor.  The  land  it- 
self was  secured  not  only  against  judgments  and  execu- 
tions, but  the  feudal  principles  prohibiting  the  alienation 
of  it  in  any  manner  whatever,  it  could  by  no  possibility 
become  encumbered  with  the  debts  of  the  owner.  After 
the  advantages  of  commerce  began  to  be  felt,  and  an  ex- 
tension of  credit  became  necessary,  in  the  thirteenth  year 
of  Edward  I.  the  writ  of  elegit  was  given  by  statute. 
Prom  an  examination,  which  it  w  ill  be  necessary  for  me 
to  make  in  another  part  of  my  argument,  I  think  it  will 
appear  that  the  lien  derived  from  the  statute  of  elegit 
against  the  lands  of  the  debtor,  is  co-extensive  with  the 
judgment,  that  the  lien  thus  acquired,  did  not  relate  to  a 
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day  anterior  to  the  judgment,  but  commenced  with  the  Na«hvill», 
judgment  and  ended  with  it.     Another  thing  which  I  will  s^r-0-^^ 
here  state,  and  which  I  know  will  not  be  denied,  is  this:      Murfree 
At  common  law,  judgments  generally  related  to  the  first     Carmack. 
day  of  the  term,  not  for  the  purpose  of  binding  the  lands 
of  the  debtor,  for   by  the  common  law  a  judgment  was 
not  a  lien,  but  for  every  lawful  purpose  the  judgments  of 
the  whole  term  were  considered  as  records  of  the  first 
day  of  the  term.     Consequently,   so  soon  as  the  courts 
in  the  construction  of  the  statute  of  elegit,  declared  that 
the  judgment  should  be  a  lien  on  the  lands  of  the  defen- 
dant, the  common  law  intendment,  that  the  judgment  was  a 
record  of  the  first  day\)f  the  term,  necessarily  fixed  the 
commencement  of  the  lien  on  that  day.     The  statute 
giving  the  elegit,  did  not  fix  the  lien  on  the  first  day  of 
the  term;  but  that  statute  giving  the  lien  in  connection 
with  the  common  law,  which  presumed  the  judgment  to 
have  been  rendered  on  the  first  day  of  the  tenp,  fixed  the 
commencement  of  the   lien   on   that   day.     It  seems, 
therefore,  that  the  common  law,  by  which  the  judgment 
relates  to  the  first  day  of  the  term,  and  the  statute  of 
elegit  by  which  it  became  a  lien,  are  two  very  distinct 
things.     I  mention  this  for  the  purpose  of  bringing  be- 
fore the  court  what  I  conceive  a  very  necessary  division 
of  this  part  of  the  subject. 

1.  Has  the  common  law  intendment,  that  all  records  are 
of  the  first  day  of  the  term,  as  it  existed  anterior  to,  and 
independently  of  the  statute  giving  the  elegit,  been  al- 
tered by  any  statute  of  the  State  of  Tennessee,  or  by 
any  act  of  the  British  parliament  now  in  force  in  this 
State?  If  I  succeed  in  showing  that  the  common  law 
has  in  this  respect  been  altered,  that  judgments  are  in 
this  country,  to  ^e  regarded  as  records  only  from  the 
day  on  which  they  are  in  truth  rendered,  I  then  propose 
to  show, 

2.  That  there  is  nothing  in  the  statute  of  elegit  ab- 
stracted from  all  considerations  of  the  common  law,  which 

35 
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Nashville,  necessarily  fixes  the  coimnencement  of  the  lien  hj  judg- 
v.«^>,V-^J  ment  on  the  first  day  of  the  term;  that  the  lien,  as  to  the 
Mnrfre«     time  of  its  Operation,  is  co-extensive  with,  and  does  not 
Cannack.    relate  to  a  time  anterior  to  the  judgment. 

If  I  establish  these  two  positions,  it  follows  of  course, 
that  the  lien  created  hjr  the  judgment  in  favor  of  Lucy 
Hickman  against  Oliver  Williams,  cannot  by  relation, 
nor  by  any  other  means,  reach  a  day  prior  to  the  28th 
January,  1825,  the  day  on  which  it  was  rendered,  and  on 
which  my  title  was  vested  by  mortgage. 

That  we  may  not  be  misled  by  the  language  which  is 
frequently  held  in  the  books  on  this  subject,  I  wiU  un- 
dertake to  show  that  by  common  law,  judgments  were 
said  to  relate  to  the  first  day  of  the  term,  not  by  fiction 
of  law,  but  because  they  were  presumed  to  have  been 
rendered  on  that  day.  Relation  is  an  abstract  operation 
of  law.  An  act  which  is  done,  or  rights  which  are  ves- 
ted at  this  instant,  are  by  relation,  by  mere  operation  of 
law,  united  to  some  transaction  which  happened  at  a  time 
anterior,  so  as  to  make  the  whole  one  and  the  same  trans- 
action, bearing  date  from  the  time  anterior  to  its  comple- 
tion. Presumption  is  a  rule  of  evidence  submitted  to 
the  jury,  and  sometimes  to  the  court,  to  direct  them  in 
the  investigation  of  facts.  Relation  is  a  fiction  of  law. 
Fictions  have  been  adopted  by  the  law,  for  the  purpose 
of  attaching  to  a  transaction  legal  conseqences  which  are 
necessary  to  the  justice  of  the  case,  and  which  cannot  be 
attained  by  regarding  the  truth.  The  truth  is,  therefore, 
irrelevant  in  every  case  in  which  the  law  has  resorted  to 
fiction.  I  will  illustrate  the  truth  of  this  assertion  by 
giving  a  few  examples.  In  the  action  of  trover,  the 
plaintiff  alleges  that  he  lost  the  thing  in  controversy,  and 
that  the  defendant  found  it,  &c.  On  the  trial,  it  is  not 
material  for  the  defendant  to  show  the  truth  in  opposition 
to  this  statetnent,  as  an  answer  to  the  plaintiff's  demand. 
In  a  declaration  on  a  written  contract,  it  is  sometimes 
necessary  to  state  as  a  venue,    ''at  New-Orleans,  to 
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Trit,  at  Nashville,  in  the  county  of  Davidson."  The  Nashvillb, 
defendant  cannot  answer  this  statement  on  the  trial,  bj  v^^-N^^kJ 
proving  that  the  city  of  New-Orleans  is  not  in  Nash-  Murfree 
ville.  So  on  the  trial  of  an  action  of  ejectment,  it  is  Carmack. 
not  material  for  either  party  to  prove  whether  Richard 
Roe  did,  or  did  not,  with  force  and  arms  eject  John 
Doe,  because  the  legal  consequences  do  not  depend  on 
the  truth  of  that  fact.  So  m  every  case  known  to  *the 
law  to  which  the  doctrine  of  fictions  is  applied;  the 
truth  cannot  be  regarded  in  opposition  to  the  fiction.  A 
presumption  may  be  defined  to  be  an  inference  of  the 
existence  of  a  relevant  fact,  which  is  unknown,  from  facts 
and  circumstances  already  known.  PresumpticHis  are 
resorted  to  for  the  puipose  of  ascertaining  the  truth  when 
relevant.  Fictions  are  resorted  to  for  the  purpose  of 
evading  the  consequences  of  the  truth,  thereby  making 
the  truth  irrelevant.  If  I  am  right  in  this  distinction, 
judgments  at  common  law  were  not  considered  records 
of  the  first  day  of  the  term,  both  by  presumption  and  re- 
lation in  its  technical  sense.  I  now  affirm  and  undertake 
to  prove,  that  by  the  common  law,  judgments  did  not  re- 
late to  the  first  day  of  the  term  by  fiction. 

Before  the  statute  of  29  Car.  11.  It  was  the  practice  of 
the  courts  of  Westminster  to  entitle  their  judgments,  and 
in  fact,  all  records,  as  of  the  term  generally.  They  were 
not  dated  otherwise  than  by  stating  the  time  and  year 
they  were  entered.  This  is  shown  by  the  14th  section 
of  that  statute,  which  says,  ^^that  any  judge  or  officer  of 
any  of  his  majesty's  courts  of  Westminster,  that  shall 
sign  any  judgments,  shall  at  the  signing  of  the  same,  set 
down  the  day  of  the  month  and  the  year  of  his  so  domg 
upon  the  paper  book,  docket  or  record,  which  he  shaU 
sign."  2  Bac.  Abr.  731.  This  statute  was  made  for 
the  protection  of  purchasers,  who  acquire'd  titles  to  the 
lands  of  the  debtor,  between  the  first  day  of  the  term 
and  the  time  the  judgment  was  in  truth  rendered.  And 
whilst  legislating  upon  this  subject,  it  was  found  necea- 


Digitized  by  VjOOQIC 


270  CASES  IN  TUB  SUPREME  COURT 

Nashvillb,  sary  to  make  it  the  duty  of  the  judge  or  other  officer  to 
\^^^>y'^L^  set  down  upon  the  record  the  day  of  the  month  and  year 
Murfree  of  his  signing  the  same.  If  it  had  heen  the  custom  of 
Carmack.  the  EngUsh  courts  to  date  their  judgments  at  the  time  of 
signing  them,  it  would  have  been  futile  in  the  extreme, 
to  have  appropriated  a  whole  section  of  this  statute 
to  provide  for  a  date  to  such  records;  for  in  Eng- 
land, the  custom  of  the  court,  the  course  of  the 
court,  as  it  is  called,  is  as  much  a  law  as  if  specially 
provided  for  by  legislative  enactment.  From  this,  I 
think  nothing  can  be  more  evident,  than  that  before  the 
statute  of  29  Car.  II,  judgments  were  not  dated,  but 
were  entered  as  records  of  the  term  generally.  This 
circumstance  taken  in  connection  with  the  manner  in 
which  the  effect  and  validity  of  rfBcords  were  tried,  will 
perhaps  account  for  the  relation  of  judgments  to  the  first 
day  of  the  term.  "A  record,"  we  are  told  by  lord  Coke, 
^^is  a  memorial  or  monument  of  so  high  a  nature  as  to 
import  in  itself  absolute  verity;  and  it  has  this  sovereign 
privilege,  it  can  be  tried  only  by  itself."  Hence  it  is, 
that  no  averment,  the  proof  of  which  depends  on  parol, 
can  be  received  against  the  effect  and  validity  of  a  record, 
or  else  the  manner  of  trial  would  necessarily  have  to  be 
altered;  instead  of  being  tried  by  itself,  it  must  have  to 
be  tried  by  a  jury.  But  records  were  not  dated,  and 
whenever  it  became  necessary  for  the  sake  of  certainty 
to  fix  a  date  to  them,  the  averment  that  they  were  en- 
tered on  a  particular  day,  could  not  be  received,  because 
the  proof  of  that  averment  depended  upon  parol:  It 
therefore  became  necessary  for  the  courts  to  resort  to 
the  doctrine  of  presumptions  to  establish  the  date  of  a 
pransaction  which,  from  the  very  nature  of  existing  cir- 
cumstances, could  not  be  shown  by  parol  proof. 

This  may  be  answered  by  saying  that  although  the  re- 
cord may  be  entitled  of  the  term  generally,  yet  that  the 
allegation  that  it  was  not 'entered  until  after  the  first  day, 
might,  according  to  the  general  rule,  be  received,  because 
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it  does  not  contradict,  but  is  consistent  with  the  record;  ^^'^^^^ 
and  consequently  that  the  presumption  for  which  I  have  s^^^v^^J 
been  contending,  did  not  necessarily  arise.     But  I  think     Murfree 
it  will  appear  from  an  examination  of  the  books,  that  this     Ctnnaek. 
rule  was  not  known  to  the  early  writers  on  English  law; 
at  least,  if  it  was  known  to  them,  its  application  was  by 
no  means  well  understood.     Records  seem  to  have  been 
of  higher  authority  in   ancient  than   in   modem   times. 
The  cases,  however,  which  I  shall  have  to  cite  so  fre- 
quently for  other  purposes,  show  most  conclusively  that 
the  allegation,  that  the  record  was  not  entered  until  after 
the  first  day  of  the  term,  could  never  be  received  when 
the  proof  of  it  depended  on  parol,  and  that  it  could  al- 
ways be  received,  when  it  could  be  proved  by  the  record 
itself.     It  will  be  seen  that  this  was  the  law  in  all  manner 
of  judicial  proceedings,  such  as  judgments,  declarations, 
orders  of  court,  &c. 

Again:  the  whole  term  was  in  law  considered  as  one 
day,  and  that  was  the  day  on  which  the  term  commenced. 
The  reason  of  this  is,  perhaps,  to  be  foimd  in  the  fact 
which  I  have  already  stated,  that  no  particular  day  of  the 
term  was  noticed  on  the  record.  It  was  dated  Easter, 
Hillary,  or  Trinity  term,  1832,  as  the  case  may  be.  Now 
as  the  day  on  which  each  of  these  terms  commenced  its 
session,  is  directed  by  a  general  law,  of  which  the  court 
must  take  judicial  notice,  and  no  subsequent  day  of  the 
term  appearing  on  the  record,  the  first  is  the  only  day  of 
the  whole  term  known  to  the  court,  and  consequently  the 
only  day  on  which  any  of  its  proceedings,  which  were 
dated  of  the  term  generally,  could  be  presumed  to*  have 
been  entered.  To  be  a  httle  plainer,  if  possible,  sup- 
pose this  to  be  Hillary  term,  and  that  you  are  now  exam- 
ining a  record  dated  thus,  '^Easter  term,  1832,''  you 
would  know  that  Easter  term  commenced  on  Wednesday 
fortnight  after  Easter  day,  because  the  law,  which  is  the 
highest  evidence  known  to  any  court,  says  that  it  com- 
menced on  that  day.     But  it  is  not  known,  nor  can  it  be 
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•^^■■^'"J»  known  at  this  time,  whether  Easter  term  continued  one 

March,  1833.  . 

or  two  or  three  days  or  three  weeks;  that  being  a  fact 
which  does  not  appear  on  the  face  of  the  record,  and 
which  cannot  be  proved  by  parol  for  the  purpose  of 
fixing  a  date  to  any  part  of  the  proceedings.  The  inev- 
itable consequence  is,  that  the  first  is  the  only  day  of  the 
whole  term,  known  to  the  court  by  such  evidence  as  can 
be  regarded  in  giving  a  certain  date  to  any  part  of  the 
record,  which  is  entitled  of  the  term  generally.  It  seems, 
therefore,  that  instead  of  the  judgments  relating  by  fiction 
of  law,  it  was  proved  to  be  a  record  of  the  first  day  of 
the  term  by  such  evidence  exhibited  on  the  face  of  the 
record  itself,  as  authorized  the  presumption  that  it  was 
on  that  day  rendered.  This,  I  thmk,  accounts  for  the 
relation  of  judgments  at  common  law  without  the  aid  of 
fiction. 

If  I  am  right  in  the  conclusion,  that  from  circumstances 
which  existed  at  common  law,  judgments  were  necessari- 
ly presumed  to  have  been  rendered  on  the  first  day  of  the 
term,  it  is  impossible  that  they  could  have  related  to  that 
day  by  fiction  of  law.  When  a  transaction  relates  by 
fiction,  it  must  be  understood  to  reach  a  time  anterior  to 
that  at  which  the  transaction  is  shown  to  have  happened. 
If  then  the  record  itself  exhibited  such  evidence  as 
proved  by  presumption  of  law  that  a  judgment  was  entered 
on  the  first  day  of  the  term,  it  would  be  absurd  to  say 
that  it  related  to  that  day  by  fiction,  because  the  day  to 
which  it  relates  is  not  anterior  to  that  on  which  the  evi- 
dence shows  it  to  have  been  rendered.  With  the  same 
propriety  it  might  be  said,  that  a  man  begins  to  live  by 
relation  on  the  first  day  of  his  existence,  or  that  he  died 
by  relation  on  the  day  on  which  he  ceased  to  exist.  But 
I  have  already  shown  that  it  could  not  have  been  both  by 
relation  and  presumption  that  judgments  were  at  common 
law  regarded  as  records  of  the  first  day  of  the  term.  At 
least,  it  is  not  likely  that  things  so  <<  divergent  in  their 
aims,"  should  concur  in  the  production  of  the  same  ef- 
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feet;  the  one  being  a  means. used  for  the  purpose  of  as-  Nashtilu, 
ceitaming  the  truth,  the  other  being  resorted  to  as  a  means 
of  evading  the  truth,  avowedly  for  the  purpose  of  givbg 
to  the  transaction  other  consequences  than  those  which 
would  legitimately  flow  from  it  by  regarding  the  truth. 

Although  it  may  not  be  found  in  any  of  the  books  in 
plain  terms,  that  at  common  law  judgments  were  presumed 
to  have  been  rendered  on  the  first  day  of  the  term,  in 
other  words,  that  they  did  not  by  fiction  of  law  relate  to 
that  day,  yet  I  think  that  the  doctrine  on  this  subject,  as 
stated  in  any  book,  will  very  naturally  suggest  that  con- 
clusion. All  judicial  proceedings,  from  the  declaration 
up  to  the  judgment,  are  on  the  same  footing,  and  are  said 
to  relate  to  the  first  day  of  the  term  when  they  are  enti- 
tled of  the  term  generally.  Cro.  Car.  102:  Starkie's  Ev. 
1400.  But  when  there  is  a  special  memorandum  on  the 
declaration  showing  the  day  on  which  it  was  in  truth  filed, 
it  cannot  relate  of  a  day  prior  to  that  mentioned  by  the 
special  memorandum.  And  even  where  th.e  declaration 
is  entitled  of  the  term  generally,  if  it  can  be  shown  from 
any  circumstance  appearing  on  some  other  part  of  the 
record,  and  not  upon  the  face  of  the  declaration  itself, 
that  it.  was  not  filed  before  some  certain  day  in  the  term, 
as  for  instance,  when  the  original  was  not  returned  before 
the  third  or  fourth  return  day  in  the  term,  it  will  prevent 
the  relation  of  the  declaration  to  a  time  anterior  to  that 
day.  Chitiy's  Plead.  263:  BuD.  N.  P.  137:  Tidd's  Prac. 
294:  3  Burr.  1241 :  2  Salk.  9:  1  Term,  116.  So  in  the 
case  of  judgments,  they  related  to  the  first  day  of  the 
term.  But  if  any  thing  appeared  on  the  face  of  the  re* 
cord,  which  showed  that  the  judgment  was  not  entered 
until  some  time  after  the  first  day  of  the  term,  the  rela- 
tion was  prevented.  We  have  a  legislative  recognition  of 
this  rule  of  the  conmion  law  in  the  recital  of  the  statute 
29  Car.  II,  (2Bac.  Abr.  731,)  which  says,  "That  it  has 
been  found  mischievous  that  judgments  in  the  king's  court 
in  Westminster,  do  many  times  relate  to  the  first  day  of 
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mIU^^'sss*  ^^^  ^^^™  whereof  they  are  entered,  or  to  the  day  of  the 
v-^"v"^^-^  return  of  the  original,  or  filing  the  bail,  and  bind  the  de- 
Murfree  fendant's  lands  from  that  time."  Suppose  the  original  to 
Carmack.  be  returned  on  the  fourth  return  day  and  judgment  by  de- 
fault is  taken  at  the  same  term:  It  would  seem  that  the 
judgment  could  not  relate  further  back  than  the  fourth  re- 
turn day  which  is  getierally  about  the  twenty  second  day 
of  the  term;  and  if  it  be  a  bailable  case,  the  relation  could 
reach  only  the  fourth  day  after  the  return  of  the  original. 
The  reason  of  this  is  obvious.  Before  the  original  is  re- 
turned, there  is  no  suit  in  court;  and  if  it  be  a  bailable 
case,  the  plaintiff  cannot  by  the  rules  of  court  enter  a 
judgment  until  after  the  day  for  filing  special  bail  is  passed. 
The  record  itself,  therefore,  shows  that  the  judgment  was 
not  entered  on  the  first  day  of  the  term,  and  for  that  rea- 
son it  does  not  relate  to  that  day.  The  stat^  just  re- 
ferred to,  shows  this  to  have  been  the  common  law. 
Again:  it  is  said  in  2  Tidd,  840,  that  "The  judgment, 
by  general  intendment  of  law  has  relation  to  the  first  day 
of  the  term  whereof  it  is  entered,  unless  any  thing  ap- 
pear on  the  record,  showing  that  it  cannot  have  that  rela- 
tion." But  in  the  case  of  Swan  vs.  Broome,  (3  Burr. 
1595,)  Lord  Mansfield  sustains  the  doctrine  which  I  have 
extracted  from  the  statute  29  Charles  II,  and  the  posi- 
tion which  I  have  just  quoted  from  2  Tidd  with  such 
'  clearness  and  force  that  it  would  be  presumption  in  me 
to  ofier  a  reason  in  support  of  it.  And  in  3  Salk.  212, 
the  same  doctrine  is  laid  down  in  the  following  words: 
"A  judgment  shall  have  relation  to  the  first  day  of  the 
term,  as  if  it  was  given  on  that  very  day,  unless  there  b 
a  memorandum  to  the  contrary,  as  where  there  is  a  con- 
tinuance of  the  cause  until  another  day  in  the  term."  Now, 
if  I  am  right  as  to  the  doctrine  of  legal  fictions,  that  they 
are  never  introduced  into  the  law  unless  it  be  done  for  the 
purpose  of  attaching  to  a  transaction  consequences  which 
are  necessary  in  advancement  of  justice,  and  which  can- 
not be  attained  by  regarding  the  truth,  the  truth  must  in 
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ill  cases  to  which  fiction  is  applicable,  be  irrelevant.  If  Nashvillb, 
then,  a  judgment  relates  to  the  first  day  of  the  term  by  *^'  * 
fiction  of  law,  the  truth,  as  to  the  time  at  which  it  was  in 
fiict  rendered,  is  irrelevant:  its  legal  consequences  do  not 
depend  upon  the  truth  of  that  fact;  but  the  judgment 
must  take  effect  to  all  intents  and  purposes  from  the  first 
day  of  the  term  by  relation.  But  the  cases  which  I  have 
just  cited  show  that  this  is  not  the  law.  It  seems  that  the 
time  the  declaration  is  filed  or  the  judgment  rendered,  is 
always  relevant  when  it  can  be  shown  by  legal  evidence, 
that  is,  evidence  appearing  of  record.  These  cases,  in* 
stead  of  regarding  the  truth  as  irrelevant,  which  is  a  ne- 
cessary  consequence  of  fiction,  show  that  the  fiction  it- 
self, if  indeed  it  is  one,  is  disregarded  as  soon  as  it  is  de- 
tected by  the  ascertainment  of  the  truth.  If  the  tixith  as  to 
the  time  of  the  rendition  of  the  judgment  is  relevant,  as  most 
certainly  it  is,  this  relation  of  the  judgment  to  the  first 
day* cannot  be  by  fiction  of  law;  for  if  it  be  a  fiction,  it  is 
one  in  which  the  truth  is  relevant,  which  is  an  unparalleled 
absurdity.  As  the  relation  of  the  judgment  to  the  first 
day  of  the  term  is  defeated  by  legal  evidence  showing 
that  the  judgment  was  not  signed  on  that  day,  it  would 
seem  that  this  relation,  instead  of  being  a  fiction,  is  only 
prima  facie  evidence  of  the  truth  of  a  fact,  which  is  re* 
garded  as  true  only  until  it  is  shown  to  be  untrue. 

That  the  relation  of  a  judgment  to  the  first  day  of  the 
term  by  fiction  of  law  is  contrary  to  every  principle  to  be 
found  in  any  book  respecting  legal  fictions,  is  too  obvious 
to  require  much  argument.  The  case  of  Butler  and  Ba* 
ker,  3  Co.  Rep.  25,  contains  all  the  doctrine  concerning 
relations.  Lord  Coke  says  that  it  is  a  notable  case  on 
this  subject,  and  he  tells  the  reader  that  it  was  argued 
twenty  one  several  times  in  Sergeants-Inn  and  Exchequer- 
chamber,  and  solemnly  resolved  by  all  the  justices  of  En- 
gland and  Barons  of  the*  Exchequer,  after  many  conferen- 
ces between  themselves.  Among  other  principles  recog- 
nized in  the  determination  of  this  case,  the  following  are 
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MtrS^isss  *  ^^^^^  ^  ^^  ^^  universal  application:  "As  relations  shall 
extend  only  to  the  same  thing  and  to  one  and  the  same  in- 
tent, SO  they  shall  extend  only  between  the  same  parties, 
and  shall  never  be  strained  to  the  prejudice  of  a  third 
person  who  is  not  a  party  or  privy  to  the  act."  And  "in 
destruction  of  a  lawful  estate  vested,  the  law  will  never 
make  any  fiction."  To  say  then  that  the  judges  of  Eln* 
gland,  from  the  days  of  Edward  I.  to  the  29th  year  of  Car. 
II.  did  uniformly  decide  that  judgments  related  to  the  first 
day  of  the  term  by  fiction  of  law,  and  that  too  in  destruc- 
tion of  the  vested  rights  of  purchasers,  not  privies  nor  par- 
ties to  the  judgment,  is  at  once  to  say  that  during  that  pe- 
riod they  were  not  acquainted  with  the  principles  of  lai^. 
But  if  they  decided,  what  I  think  I  have  shown  to  have 
been  their  meaning,  that  a  judgment  was  considered  a  rec- 
ord of  the  first  day  of  the  term  because  it  was  necessari- 
ly presumed  to  have  been  on  that  day  given,  they  can  be 
accused  of  no  violation  of  principle,  but  only  of  an  in- 
definite, perhaps  an  improper  application  of  the  term  re- 
lation. 

If  the  other  side  should  deem  this  view  of  the  subject 
of  sufiicient  importance  to  merit  a  reply,  Fam  aware  that 
they  may  find  an  argument  against  it  in  the  statute  29  Car* 
II,  ch.  2,  and  in  the  construction  which  it  has  received. 
This  statute  makes  it  the  duty  of  the  judge  or  other  offi- 
cer who  shall  sign  any  judgments,  to  enter  on  the  margin 
of  the  roll  or  record,  the  time  of  signing  the  same.  It 
then  provides  that,  as  against  purchasers,  they  shall,  in 
consideration  of  law,  be  judgments  only  fi*om  the  time  of 
signing  them.  As  this  statute  was  made  for  the  protec- 
tion of  purchasers  only,  the  courts  have,  in  their  construc- 
tion of  it,  determined  that  judgments  shall  yet  relate,  not- 
withstanding the  time  they  entered  appears  on  the  record, 
provided  the  interest  of  purchasers  is  not  afifected  by  the 
relation.  For  aU  purposes  except  to  avoid  an  interme- 
diate sale,  a  judgment  relates  to  the  first  day  of  the  term, 
as  it  did  before  the  statute.     From  this  construction   it 
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may  be  turgued,  that  if  before  the  statute,  it  was  by  pre-  Nabhtillb, 
sumption  of  law  that  a  judgment  was  considered  as  a  re- 
cord of  the  first  day  of  the  term,  so  soon  as  the  statute, 
by  fixing  a  date  to  the  record,  introduced  proof  positive 
as  to  the  time  of  rendering  the  judgment,  the  presump- 
tion would  necessarily  be  destroyed.  A  presumption 
stands  only  until  the  contrary  is  shown.  But  the  truth  ap- 
pearing on  the  face  of  the  record  by  the  date,  since  the 
statute  does  not  prevent  the  relation  in  any  case  where 
the  interest  of  a  purchaser  is  not  concerned,  they  will 
say  for  that  reason  this  relation  must  be  by  fiction,  the 
truth  being  disregarded. 

This  reasoning  seems  to  be  conclusive.     It  is  there- 
fore admitted,  that  in  England,  since  the  statute  29   Car. 
II,  in  all  cases  in  which  judgments  are  considered  as  re- 
cords of  the  first  day  of  the  term,  they  do  relate  by  fic- 
tion; but"'the  inference,  which  from  this  may  be  urged  in 
argument  by  the  other  side,  that  they  must  have  related 
by  fiction  before  the  statute,  is  by  no  means  admitted. 
Expresrio  unius  est  exclusio  aUeriuSy  is  a  rule  of  con- 
struction particularly  applicable  to  this  statute;  which,  let 
it  be  remembered,   was  made  for   the  protection  of  pur- 
chasers only.     To  efiTect  that  object  alone,  it  was  neces- 
sary that  every  judgment  should  be  dated.     Let  us  sup- 
pose for  the  present,  (what  I  shall  after  a  little  establish 
by  argument,)  that  the  date  thus  fixed  to  the  record,  pro- 
duced an  entire  alteration  of  the  common  law,  in  regard 
to  the  relation  of  judgments.     It  was  necessary  that  this 
iteration  should  be  narrowed  down  so  as  to  embrace  the 
object  of  the  statute,  and  nothing  more.     Those  cases 
which  were  not  within  its  meaning,  were  to  be  excluded 
from  its  operation;  and  this  could  be  done  only  by  resort- 
ing to  fiction,  by  disregarding  the  date.     By  this  means 
alone,  the  consequences  of  the  date  could  be  avoided  in 
those  cases  in  which  purchasers  were  not  concerned.-— 
This  view  of  the  construction  of  the  statute  is  strength- 
ened from  the  fact,  that  purchasers  are  the  only  third  per- 
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Nabhvillb,  sons  who  could  be  injured  by  the  relation  of  judgments 
to  the  first  day  of  the  term,  and  they  were  protected  by 
one  of  the  express  provisions  of  the  statute.  As  between 
the  parties  to  the  judgment,  the  plaintiff  and  defendant^ 
injustice  could  never  be  done  by  its  relation,  and  in  many 
cases  justice  would  be  advanced  by  it. 

If  I  now  prove  that  an  entire  alteration  of  the  common 
law,  in  regard  to  the  relation  of  judgments,  was  produced 
by  the  statute  29  Gar.  II,  ch.  2,  it  thence  follows,  that 
before  that  time,  this  relation  could  not  have  been  by  fic- 
tion of  law,  or  else  the  alteration  introduced  by  the  stat- 
ute could  not  be  counteracted  by  a  fictitious  relation  since. 
The  same  means  which  are  destroyed  by  the  alteration, 
cannot  afterwards  exist  to  produce  the  same  effect.  Ce^ 
sante  causa  cessat  tt  effectus. 

A  short  review  of  some  of  the  cases  which  I  have  al- 
ready cited,  will,  I  think,  be  sufficient  to  show  that  the 
common  law,  in  regard  to  the  relation  of  judgments,  up- 
on whatever  principles  it  might  have  been,  did  undergo  an 
entire  alteration  by  the  statute  29  Car.  II.  These  cases 
show  that  some  circumstances  might  intervene  during  the 
prosecution  of  a  suit,  which  would  prevent  the  relation 
of  the  judgment  to  the  first  day  of  the  term.  Let  us  now 
see  what  were  those  circumstances,  and  compare  their 
nature  and  tendency  with  those  of  the  date  which  was 
given  by  the  statute,  and  mark  the  result  of  the  compari- 
son. See  the  recital  of  the  statute  29  Car.  II,  ch.  2,  2 
Bac.  Abr.  731.  If  the  return  of  the  original  being  upon 
a  day  in  the  term,  was  a  circumstance  regarded  by  law  to 
prevent  the  relation  of  the  judgment  to  a  time  anterior  to 
that  day,  ^'because  it  cannot  be  supposed  or  intended  thai 
the  judgment  was  given  before  that  day,"  wiU  not  a  date 
fixed  to  the  judgment  by  the  statute  29  Car.  II,  produce 
the  same  effect  for  the  same  reason?  See  Swan  vs. 
Broome,  3  Burr.  Rep.  If  the  Pope's  bull,  saying  that  his 
majesty's  courts  at  Westminster  shall  not  transact  busr- 
ness  on  the  first  day  of  the  term,  being  on  Sunday,  is  re- 
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girded  by  law  aa  a  circumstance  tending  to  show  that  a  Nashyills, 
judgment  could  not  have  been  rendered  on  the  first  day,  \,^i^-J--^ 
and  for  that  reason  preventing  the  relation,  will  not  a  date  Murfree 
fixed  to  the  judgment  by  legislative  enactment,  produce  Carnack. 
the  same  effect?  See  3  Salk.  Rep.  212.  If  a  mere  order  of 
court,  a  memorandum  (which  was  perhaps  made  by  ac- 
cident) showmg  that  the  cause  was  continued  until  some 
day  in  the  term,  will  prevent  this  relation  as  to  all  per- 
sons, and  as  to  every  purpose,  will  not  a  date  which  is 
made  a  necessary  part  of  the  record  under  the  sanction 
of  an  act  of  the  British  Parliament,  the  supreme  law  of 
the  land,  for  the  same  reason,  prevent  this  relation?  For 
these  reasons,  I  think  it  must  be  apparent  that  the  law,  as 
to  the  relation  of  the  judgment,  as  it  stood  before  the  statute 
29  Car.  II,  was  altered  by  that  statute,  net  only  as  to  pur- 
chasers, but  as  to  all  persons,  and  as  to  every  purpose. 
But  what  was  that  alteration?  Why,  before  the  statute 
29  Car.  II,  judgments  were  presumed  to  have  been  ren- 
dered on  the  first  day  of  the  term.  But  that  statute  fix- 
ing a  date  to  every  judgment,  that  presumption  was  ne- 
cessarily destroyed.  That  statute  was  made  for  the  pro- 
tection of  purchasers  only.  There  were  other  cases  which 
did  not  come  within  its  professed  object,  that  were  most  in- 
evitably placed  within  its  operation.  It  was  deemed  im- 
portant for  the  purposes  of  justice,  as  well  as  a  just  con- 
struction of  the  act  of  the  legislature,  that  as  between  the 
parties  themselves,  the  legal  consequences  of  judgments 
should  commence  at  the  same  time  since  the  statute,  that 
they  did  before  it  was  passed.  With  this  object  in  view, 
the  courts,  in  their  construction  of  the  statute,  in  order  to 
avoid  the  consequences  of  the  date,  resorted  to  the  doc- 
trine of  fictions.  What  was  effected  by  a  mere  rule  of 
evidence,  by  a  presumption  before  the  statute,  is  since 
effected  by  relation  in  its  legal  sense. 

Because  the  consequences  are  the  same  since  the  statute 
29  Car.  II,  in  those  cases  which  are  not  within  its  express 
provisions,  that  they  were  before,  let  us  not  for  that  rea-  . 
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^^^',^««'  son  suppose  that  the  means  which  have  operated  in  the 

March,  1833.  ,        .  /.    ,  i      i  i     ^  «      . 

v-^*v-^^  production  of  those  consequences,  both  before  and  smee 
Murfree     the  statute,  are  the  same,  and  thereby  confound  what  was 
Carmack.     presumption  before  the  statute,  with  what  is  in  truth  rela« 
tion  by  fiction  of  law  since.     It  often  happens  that  things 
'     most  strikingly  dissimilar,  have  some  one  conmion  attri* 
bute;  are  alike  in  something.     The  author  of  Hudibras 
gives  an  apt  illustration  of  this  remark,  where  he  com- 
pares the  sun  when  about  rising  to  a  "lobster  boiled." 
Now  it  is  not  likely  that  the  sun  will  ever  be  taken  for  a 
•boiled  lobster  on  account  of  the  one  attribute  in  which  it 
has  been  discovered  they  most  strikingly  resemble.     Let 
us  not  then  commit  as  great  an  error  by  confounding  re- 
lation considered  as  a  fiction  of  law,  with  presimiption, 
merely  because  reladon  since  the  statute,  for  one  purpose 
alone,  is  attended  with  the  same  consequences  which  be- 
fore resulted  from  presumption.     Two  things  were  never 
more  dissimilar,  more  opposite  in  their  natures,  as  I  have 
already  shown.     Another  thing  which  I  will  remark  in  this 
part  of  my  argument  is  this:  that  since  the  statute  29 
Car.  II,  the  doctrine  of  fiction  has  never  been  applied  to 
this  subject,   except  for  the  single  purpose  of  avoiding 
the  consequences  of  the  date.     Whenever  it  can  be  shown 
from  any  thing  except  the  date  appearing  on  the  face  of 
the  record,  that  the  judgment  could  not  have  been  render- 
ed on  the  first  day,  it  does  not  relate.     The  cases  in  3 
Burr,  and  3  Salk.  having  been  determined  since  the  stat- 
ute, prove  the  truth  of  this  proposition.     Now,  inasmuch 
as  the  date  fixed  on  the  record  has  as  strong  a  tendency  to 
destroy  the  presumption  that  the  judgment  was  entered 
before  the  day  it  bears  date,  as  any  of  the  circumstances 
which  are  mentioned  in  either  of  the  cases  to  which  I  have 
referred,  it  may  fairly  be  inferred,  that  if  before  the  stat- 
ute a  date  had,  by  any  accident,  been  fixed  to  the  record, 
the  relation  would  have  been  prevented,  upon  the  same 
principle  which  governs  those  cases,  viz:    "because it 
could  not  be  supposed  or  intended  that  the  judgment  was 
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signed  before  that  day,"  its  date.     The  date  since  the  Nashvill*, 

°^  ,  ,  \«.  .        1  .1  March,  1833. 

Statute,  has  the  same  enect  in  destroying  the  presump-  v«^^v^^^ 
tion;  but  the  consequences  of  the  truth  appearing  by  the      Murfrce 
date,  are  avoided  by  a  fiction,  by  relation  in  its  technical     Carmack. 
sense.     From  this  I  think  we  may  conclude,  that  the  ap- 
plication of  the  doctrine  of  fiction  to  this  subject  in  Eng- 
land, is  an  incident  of  the  statute  29  Car.  II;  that  it  has 
grown  out  of  the  construction  of  that  statute,  for  the  sole 
purpose  of  preventing  its  operation  from  embracing  those 
cases  which  are  not  within  its  express  provision. 

If  I  am  right  in  this  view  of  the  construction  of  the 
statute  29  Car.  II,  I  am  willing  to  give  the  gentlemen  on 
the  other  side  choice  of  the  alternative;  that  statute  eith- 
er is,  or  is  not,  in  force  in  this  country.  If  it  is  in  force 
here,  there  is  an  end  to  all  further  argument  on  this  part 
of  the  subject,  because  the  case  now  before  the  court  is 
within  its  express  provision.  If  it  is  not  in  force  here, 
none  of  its  incidents,  no  principle  established  by  its  con- 
struction, is  in  force  here,  and  for  that  reason  the  relation 
of  a  judgment  by  fiction  of  law  for  the  purpose  of  avoid- 
ing the  consequences  of  a  date  is  not  the  law  of  this  coun- 
try. But  the  law  as  it  stood  before  that  statute,  as  it  may 
'  have  been  altered  or  modified  by  our  own  statutes,  is  the 
law  by  which  we  are  now  to  be  governed. 

I  have  so  conclusively  shown,  that  at  common  law,  and 
even  up  to  the  time  of  the  statute  of  29  Car.  II,  that  it 
was  by  presumption  of  law,  and  not  by  fiction  that  judg- 
ments were  considered  as  records  of  the  first  day  of  the 
term,  that  I  think  I  may  now  assume  it  as  a  first  principle, 
as  an  axiom  upon  which  to  found  the  few  remarks  which 
I  have  yet  to  make  on  this  part  of  the  subject. 

A  presumption  stands  until  the  contrary  is  shown,  stabit 
preaumpHo  donee  in  contrariam  probetur.  If  it  were 
necessary  to  sustain  this  principle  by  authority,  or  to 
illustrate  its  practical  application,  it  could  not  be  done 
more  successfully  than  by  turning  your  attention  again  to 
the  case  to  which  I  have  so  often  referred  for  other  pur- 
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Nashville^  poses.  I  have  already  shown  that  all  legal  proceedings 
v^^^^>>^  are  on  the  same  footing  in  regard  to  this  presumption  or 
Murfree  relation.  A  declaration  entitled  of  the  term  generally,  ia 
Cannack.  presumed  to  hav^e  been  filed  on  the  first  day  of  the  term. 
How  may  the  contrary  of  this  presumption  be  shown? 
Let  the  books  answer.  It  may  be  shown  by  anything 
appearing  of  record  which  shows  conclusively  that  it  was 
not  until  after  the  first  day  that  the  declaration  was  filed. 
It  may  be  shown  by  a  special  memorandum  of  the  time  of 
filing  it;  by  the  bill  appearing  to  have  been  returned  on 
some  day  after  the  first  day,  or  by  the  bail  appearing  to 
have  been  filed  on  a  subsequent  day.  Chitty's  PI.  263: 
Bull.  N.  P.  137:  3  Burr,  1241:  3  Salk.  9:  1  Term. 
Rep.  116:  Tidd,  294-5.  So  in  the  case  of  judgments. 
A  judgment  is  presumed  to  have  been  rendered  on  the 
first  day  of  the  terra,  for  the  same  reason,  because  it  is 
entitled  of  the  term  generally.  •  This  presumption  stands 
only  until  the  contrary  is  shown.  How  may  the  contrary 
be  shown?  As  in  the  case  of  declaralions,  not  by  parol, 
but  by  any  thing  appearing  of  record  which  shows  that 
the  judgment  was  not  rendered  until  after  the  first  day. 
Tidd,  285.  The  return  of  the  original  appearing  to 
have  been  after  the  first  day;  the  filing  of  bail  above  ap- 
pearing to  have  been  on  some  subsequent  day  of  tibe 
term,  (2  Bac.  Abr.  731 :)  a  memorandum  showing  that 
the  cause  was  continued  until  a  certain  day  in  the  term, 
(3  Salk.  212:)  an  existing  law  prohibiting  the  court  fr<Mn 
transacting  business  on  a  certain  day,  (3  Burr.  1596:)  have 
all  been  regarded  as  evidence  showing  the  contrary  of 
this  presumption.  With  this  plain  and  practical  illustra- 
tion of  the  principle,  stabit  presumptio,  &c.  before  us, 
can  we  err  in  applying  it  to  the  case  now  under  discus- 
sion? Suppose  that  there  is  no  statute  of  this  State  re- 
quiring judgments  to  be  dated;  it  will  be  admitted  that 
there  is  none  saying  that  they  shall  not  be  dated;  the 
cou^  therefore  would  have  a  discretion  either  to  date 
them  or  not.     This  judgment  of  Hickman  vs.  Williams, 
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tbe  court  has  in  the  exercise  of  that  discretion  thought  Naauvillb, 
proper  to  date.  If  the  cases  to  which  I  have  so  often  *"^  ' 
referred  be  law,  we  have  an  unerrbg  criterion  for  deter- 
mining as  to  the  effect  of  this  date,  admitting  it  to  be 
merely  an  act  of  the  court,  no  law  expressly  requiring  it. 
A  memorandum  showing  that  the  cause  was  continued 
until  a  certain  day  in  the  term,  destroys  the  presumption 
that  the  judgment  was  rendered  on  the  first  day.  A  date 
to  the  judgment  must  for  the  same  reason  have  the  same 
effect.  The  date  is  an  act  of  the  court,  and  so  is  the 
memorandum  of  continuance;  the  tendency  of  the  one 
to  destroy  this  presumption  by  showing  the  contrary,  is, 
in  ainespects,  equal  to  that  of  the  other.  From  this,  I 
infer  that  the  court  will  not  presume  the  judgment  of 
Hickman  vs.  Williams  to  have  been  entered  before  the 
28th  January,  1825,  the  time  it  bears  date. 

But  if  an  act  of  the  court  fixing  a  date  to  the  judg- 
ment has  the  effect  of  destroy bg  the  presumption,  that 
it  was  entered  on  a  day  prior  to  that  on  which  it  bears 
date,  what  would  be  the  effect  of  an  act  of  the  Legisla- 
ture making  the  date  a  necessary  part  of  the  record?  It 
seems  to  me  that  it  would  place  the  conclusion  for  which 
I  am  contending  out  of  the  reach  of  controversy.  I  ad- 
mit that  I  have  been  unable  to  find  any  law  of  this  State 
which  says  in  plain  terms  that  judgments  shall  be  dated. 
But  the  act  of  1809,  ch.  49,  sec.  20,  says,  ^^that  the 
minutes  of  the  respective  courts  in  this  State,  for  each 
preceding  day  of  every  session,  shall  be  read  in  open 
court  on  the  morning  of  the  succeeding  day,  and  signed 
by  the  judges  presiding,  &c.  This  is  made  a  law  of  the 
county  court  by  the  act  of  1817,  ch.  47,  sec.  9.  The 
Legislature  of  this  State,  it  would  therefore  seem,  in- 
stead of  directing  the  records  of  our  courts  to  be  kept, 
as  was  once  the  practice  of  England,  so  as  to  exhibit  the 
appearance  of  having  all  been  entered  on  the  same  day,' 
here  discloses  an  intention  in'  language  too  plain  to  be 
misunderstood,  that  the  records  of  each  day  of  the  term 
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Nashville,  shall  be  kept  separate  and  apart  from  the  records  of 

v^ir-v^-^  every  other  day.     There  is  no  plan  by  which  this  could 

Murfree     be  SO  Well  effected  as  by  fixing  a  date  to  the  entries  of 

Carmack.    ^acb  day.     I  think,  therefore,  that  I  am  warranted  in  the 

assertion,  that  our  law  makes  the  date  a  necessary  part 

of  the  record. 

There  is  this  remarkable  circumstance  to  distinguish 
the  relation  of  a  judgment  from  the  doctrine  of  relations 
when  applied  to  any  other  subject.  In  all  cases  of  rela- 
tion by  fiction  of  law,  some  one  of  the  consequences  of 
the  transaction  relates,  and  not  the  transaction  itself.  For 
instance,  when  a  conviction  or  attainder  is  said  to  relate 
to  the  time  the  crime  was  committed;  by  this  we  under- 
stand that  nothing  more  than  the  forfeiture  wbich  is  an 
incident  of  the  conviction  or  attainder  relates,  and  not  the 
whole  transaction  the  conviction  or  attainder  with  all  its 
consequences.  This  is  the  case  of  all  relations  by  fiction 
of  law.  But  it  is  not  so  with  the  relation  of  a  judgment* 
It  is  not  the  lien  of  the  judgment  alonfe  that  relates,  but 
the  judgment  itself;  for  the  relation  of  the  judgment  was 
a  rule  of  the  common  law  long  before  the  statute  of  ele- 
git, and  of  course,  before  the  lien  was  an  incident  of  the 
judgment.  The  whole  judgment  with  all  its  incidents 
relates,  or  else  none  of  it  relates. 

I  think  I  have  shown  conclusively  in  the  course  of  this 
argument,  that  a  judgment  regarded  as  a  whole  things 
cannot  under  our  existing  laws,  relate  to  any  day  prior  to 
that  on  which  it  bears  date.  And  perhaps  I  have  said 
enough  to  sustain  this  further  position,  that  no  one  or 
more  of  its  incidents  or  consequences  can  relate,  unless 
the  whole  judgment  relates.  I  will,  however,  take  up 
one  of  its  incidents,  and  the  only  one  which  it  is  impor- 
tant to  consider  on  the  present  occasion,  I  mean  the 
lien,  and  see  whether  it  as  a  part  abstracted  from  the 
whole,  can  relate. 

There  is  nothing  in  the  statute  of  elegit,  abstract  from 
pU  considerations  of  the  common  law,  that  necessarily 
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fixes  the  commencement  of  the  lien  by  jud&;ment,  on  the  Na8svii.i.b, 

£    ,     ,  r  *u      *  .u     1-  i_        •  /•  •       March,  1833. 

first  aaj  of  the  term;  the  lien  as  to  the  Ume  of  its  v^^^^v*^ 
operation  is  co-extensive  with,  and  does  not  relate  to  a  Marfree 
time  anterior  to  the  judgment.  This  position  can  be  sus-  Cuvack. 
tained  by  a  short  examination  of  the  statute  which  may 
be  found  in  2  Institutes,  394.  It  merely  says,  ^^when  a 
debt  is  recovered  or  acknowledged  in  the  King's  court, 
or  damages  awarded,  it  shall  be  from  henceforth  in  the 
election  of  him  that  sueth  for  such  debt  or  damages,  to 
have  a  writ  of  fieri  fadat  unto  the  sheriff  for  to  levy 
the  debt  of  the  lands  and  goods;  or  that  the  sheriff  shall 
deliver  to  him  all  the  chattels  of  the  debtor,  (saving  only 
his  oxen  and  beasts  of  the  plough,)  and  the  one  half  of 
the  land,  until  the  debt  be  levied  upon  a  reasonable  pripe 
or  extent. "  There  is  nothing  in  the  words  of  this  statute 
which  makes  the  judgment  a  lien;  it  could  have  that  effect 
only  by  a  very  liberal  construction.  And  when  it  is  re- 
marked that  this  statute  is  in  opposition  to  the  policy  of 
the  common  law,  which  prohibited  the  alienation  of 
lands,  it  may  well  be  matter  of  surprise,  that  it  should 
have  received  so  liberal  a  construction  to  extend  not  only 
beyond  the  words,  but  perhaps  beyond  any  thing  that 
was  ever  in  the  mind  that  conceived  it.  At  least,  it 
would  seem  that  the  court  extended  its  liberality  of  con- 
struction far  enough,  when  it  said  that  the  judgment 
should  be  a  lien.  But  to  say  that  the  lien  should  com- 
mence before  the  judgment,  would  be  extending  it  unrea- 
sonably far.  Surely,  the  courts  have  never  said  that  this 
statute  made  the  lis  pendens  a  mere  chose  in  action,  a 
lien  on  the  lands  of  the  debtor.  But  if  before  the  stat- 
ute  of  29  Car.  II,  the  lien  uniformly  commenced  on  the 
first  day  of  the  term,  they  must  have  intended  that  con- 
struction ;  because  even  at  common  law,  and  after  the  statute 
of  elegit  was  passed,  all  judgments  were  not  supposed  to 
have  been  given  on  the  first  day  of  the  term.  The  pre- 
amble to  the  statute  of  29  Car.  II,  ch.  2,  and  many  cau- 
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Nashtilu,  ses  which  I  have  cited,  prove  the  truth  of  this  assertion. 
*  If  then,  in  those  cases  in  which  the  relation  of  the  judg- 
ment was  prevented  by  evidence  appearing  on  the  record, 
the  lien  did  necessarily  take  effect  on  the  first  day  of  the 
term,  it  must  of  course  have  commenced  before  the  judg- 
ment, and  consequently  at  a  time  when* there  was  nothing 
upon  which  to  found  it,  except  the  pending  suit.  But 
this  has  never  been  the  law.  Lord  Coke,  in  commenting 
on  that  clause  of  the  st&tute  of  elegit  which  says  libera 
n  medietatem  terae  dMtaris^  uses  this  language:  ^Hhls  is 
to  be  understood  of  the  half  of  such  lands  as  the  defen- 
dant had  at  the  time  of  the  judgment  given. "  2  Institutes, 
395:  7  Co.  Rep.  131:  Co.  Lilt.  102:  so  in  Cro.  Jac. 
4^1.  These  authorities  show  that  the  time  the  judgment 
was  given  as  shown  from  the  record,  has  ialways  been  the 
criterion  for  determining  as  to  the  commencement  of  the 
lien.  Should  there  yet  be  any  doubt  on  this  subject,  the 
writ  of  elegit  is  decisive.  Co.  Litt.  115,  b.  says,  ^^one 
of  the  best  argumenta  and  proofs  in  law  is  drawn  from  the 
right  entries  orcourse  of  pleading;"  and  therefore,  Litde- 
ton  here  saith,  it  is  proved  by  pleading,  &c.  as  if  plead- 
ing was  ipsius  kgis  viva  vox.  The  form  of  the  writ 
which  was  used  before  the  statute  of  29  Car.  II,  is  to  be 
found  in  Cro.  Car.  162.  This  writ  directs  the  sheriff  to 
deliver  to  the  plaintiff  all  the  goods  and  chattels  and  half 
of  the  lands  of  the  debtor  which  he  had  on  the  day  of 
the  ^ ^judgment  rendered,  or  at  any  time  after."  Ideo  tibi 
praceipimus^  quod  bona  et  cataUay  et  medietatem  terarumj 
4^c.  qua  habuit  die  judicii  praedicti  rediti  deliberari  fa- 
eiasj*'  are  the  words  of  the  writ.  If  it  had  been  inten- 
ded that  the  lien  should  commence  uniformly  on  the  first 
day  of  the  term,  regardless  of  the  time  to  which  the 
judgment  relates,  (for  sometimes  it  only  relates  to  the 
return  of  the  original,)  a  writ  of  a  different  form  must 
have  been  provided.  Instead  of  using  the  language 
which  is  found  in  the  writ,  it  would  have  directed  the 
sheriff  to  deliver  to  the  plaintiff  half  of  the  lands,  &c. 
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of  the  debtor,  which  he  had  ^<oq  the  first  day  of  the  Nashtillb, 
term."    A  writ  in  this  form  would  have  been  necessary  C.>!^^^^^' 
to  have  embraced  those  cases  in  which  the  relation  of     Morfree 
the  judgment  was  prevented  by  evidence  appearing  on     Cimmck. 
the  face  of  the  record.     I  think  I  may  be  permitted  to 
conclude,  that  there  is  nothing  in  the  statute  of  elegit,  nor 
in  the  decbions  on  it,  which  makes  the  lien  commence 
necessarily  on  the  first  day  of  the  term.     But  that,  on  the 
contrary,  the  time  the  judgment  was  rendered,  as  shown 
by  the  record,  has  always  been  material  in  determining 
as  to  the  time  the  lien  should  commence. 

The  only  other  question  to  which  I  have  to  ask  the  at~ 
tention  of  the  court  is  this:  If  the  judgment  of  Hick- 
man vs.  Williams  does  not  relate  to  the  first  day  of  the 
term,  so  as  to  be  a  lien  on  the  lands  of  the  defendant  from 
that  day,  but  takes  effect  only  from  the  28th  day  of  Janua- 
ry, 1825,  the  day  it  bears  date,  did  it  vest  a  superior  and 
better  title  in  W.  H.  Murfree,  who  purchased  the  land  in 
controversy  at  sheriff's  sale  under  said  judgment,  than  was 
vested  in  me  by  a  mortgage  which  was  executed  by  Oli- 
ver Williams  on  the  same  day? 

This  question  can  readily  be  determined  by  showing 
that  the  lien  by  mortgage  is  of  a  higher  nature  than  that 
created  by  the  judgment.  The  judgment  binds  the  land 
as  the  property  of  the  debtor;  the  mortgage  binds  it  as 
the  property,  of  the  mortgagee;  the  estate  being  divested 
from  the  mortgagor  to  whom  nothing  remains  but  an  equi- 
ty of  redemption.  The  judgment,  on  the  contrary,  ope- 
rates no  divestiture  of  property,  till  carried  into  actual 
execution;  and  the  debtor  has  the  right  of  disposing  of 
his  lands  as  completely  after  the  judgment  as  before,  ex- 
cept that  the  purchaser  must  take  it  subject  to  the  general 
lien  created  by  the  prior  judgment.  That  lien  vests  no 
specific  estate  in  the  creditor,  and  is  nothing  more  than 
an  outstanding  claim  (which  may  or  may  not  be  enforced) 
to  have  the  judgment  satisfied  out  of  the  estate.  Let  the 
judgment  be  in  any  manner  released  or  satisfied,  and  the 
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Nabhvill*,  lien  is  ipso  facto  dissolved;  the  estate  of  the  vendee  is  in- 
v«^pi^N>^  stantly  discharged  and  exonerated  from  the  claim,  with- 
MurfrM     out  any  act  whatever  proceeding  from  the  creditor  of  the 
Carmack.     vendor  to  the  vendee.     The  mortgagee  trusts  the  mortga- 
gor upon  the  faith  of  a  contract  which  specifically  vests 
in  him  the  estate  of  the  debtor,  as  a  coUatmtd  security 
fo{  the  debt;  the  judgment  creditor  on   the  contrary, 
stands  upon  his  legal  rights,  has  trusted  nothing  to  the 
faith  of  contracts,  and  has  gained  nothing  by  contract;  his 
advantage,  whatever  it  may  be,  is  gained  by  sheer  coer- 
cion upon  his   debtor,  and  by  mere  operation  of  law. 
From  these  obvious  distinctions  it  must  surely  appear,  that 
a  title  acquired  by  purchase  under  a  judgment,  cannot  de* 
feat  a  right,  at  that  time  vested  by  mortgage,  duly  regis- 
tered, and  which  was  executed  at  least  as  early  as  the 
commencement  of  the  lien  by  judgment.     In  other  words, 
a  mortgage  conveys  a  superior  and  better  title  than  that 
thus  acquired,  unless  it  be  shown  that  the  lien  created  by 
the  judgment,  is  prior  in  point  of  time  to  the  execution 
«  of  the  mortgage. 

Green,  J.  delivered  the  opinion  of  the  court* 

It  is  not  necessary  in  order  to  the  decision  of  this  case, 
to  discuss  all  the  principles  advanced  in  the  very  lucid 
and  able  argument  for  the  defendants,  which  has  been 
submitted  to  the  court.  In  England,  by  a  legal  fiction, 
a  judgment  relates  back  to  the  first  day  of  the  term,  be- 
cause the  term  is  considered  as  but  one  day,  and  there  is 
nothing  of  record  to  show  that  a  judgment  has  been  ren* 
dered  at  a  subsequent  period  to  the  day  of  the  com- 
mencement of  the  term.  In  general,  it  is  not  permitted 
a  party  to  aver  that  a  judgment  was  signed  after  the  first 
day  of  the  term,  because  the  fact  is  not  relevant.  The 
legal  consequences  do  not  depend  upon  the  truth  of  the 
fact  on  what  day  the  judgment  was  completed.  But 
where  third  persons  are  interested,  and  the  truth  of  the 
(act  thereby  becomes  celevant,  and  the  legal  consequen* 
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ces  do  depend  upon  it,  the  true  day  on  which'it  was  sign-  Nashville, 
ed  may  be  averred.  3  Bam.  and  Cress.  317:  3  Dane,  516.  v.Ji^v'-^ 
Fictions  of  law  are  used  for  the  ends  of  justice;  "  where-     Murfree 
ever,  therefore,  a  fiction  of  law  works  injustice,  and  the     Carmack. 
facts,  which  by  fiction  are  supposed  to  exist,  are  incon- 
sistent with  the  real  facts,  a  court  of  law  ought  to  look  to 
the  real  facts."     For,  as  Lord  Mansfield  says,  (2  Bur. 
950,)  "the  court  would  not  endure  that  a  mere  form  or 
fiction  of  law,  introduced  for  the  sake  of  justice,  should 
work  a  wrong  contrary  to  the  real  truth  and  >5ubstance  of 
the  thing.''    If,  for  the  attamment  of  justice,  the  true  day 
may  be  averred  in  opposition  to  the  presumption  that  a 
judgment  was  entered  on  the  first  day  of  the  term,  why 
may  not  the  true  moment  of  the  day  be  averred  and  pro- 
ved in  opposition  to  the  presumption  that  the  judgment 
was  rendered  the  first  moment  of  the  day?     There  can 
be  no  reason  why  this  may  not  be  done.     Although  the 
law  does  not  in  general  allow  the  fraction  of  a  day,  yet 
the  authorities  show  that  it  is  admissible  where  it  is  ne- 
cessary to  distinguish,  to  answer  the  real  ends  of  justice.  ^ 
7  Com.  Dig.  398,  and  authorities  there  cited.     The  rule 
in  England  that  the  judgment  relates  to  the  first  day  of 
the  term,  does  not  apply  here.     Our  acts  of  assembly 
have  constituted  a  term  of  our  courts  as  consisting  of 
days. 

By  the  act  of  1809,  ch.  49,  sec.  20,  it  is  provided, 
"that  the  minutes  of  the  respective  courts  within  this  State, 
for  each  preceding  day  of  every  session,  shall  be  read  in 
open  court  on  the  morning  of  the  succeeding  day,  except 
on  the  last  day  of  the  term,  when  the  minutes  shall  be 
read  at  the  rise  of  the  court,  and  shall  be  signed  by  the 
judge  or  judges  presiding  in  said  courts." 

By  the  act  of  1817,  ch.  48,  this  provision  is  made  to 
apply  expressly  to  the  county  courts.  These  acts  di- 
vide the  term  of  a  court  into  days,  and  require  that  the 
record  should  furnish  evidence  of  what  was  done  on  each 
particular  day.     The  practice  of  the  courts  goes  farther, 
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NASHYiLLBy  and  in  the  record  of  their  proceedings  shows  that  the 

Alftfcli   1833 

N^^-v^^J  court  adjourned  the  preceding  day  to  a  particular  hour  of 
Marfree     the  Succeeding  one.     Thus,  not  only  making  the  day  on 
Carmack.    which  a  particular  judgment  may  be  rendered  certain,  but 
rendermg  it  also  certain  that  until  after  a  particular  hour 
of  the  day,  no  judgment  could  have  been  entered  up. 
In  England,  in  the  absense  of  record  evidence  to  the 
contrary,  by  a  fiction  of  law,  a  judgment  is  supposed  to 
have  been  signed  on  the  first  day;  bu(  if  the  record  shows 
that  such  could  not  have  been  the  fact,  as  if  by  an  order 
of  court,  the  cause  had  been  continued  to  a  particular 
day  in  the  term,  this  fiction  is  repelled  by  record  evidence 
to  the  contrary,  and  in  such  case  the  judgment  does  not 
relate  to  the  first  day  of  the  term.     So  here;  the  records 
of  the  court  contain  evidence  of  the  particular  day  on 
which  a  judgment  is  rendered,  and  does  away  the  neces- 
sity for  any  fiction,  by  showing  what  the  truth  of  the  fact  is. 
In  the  case  before  the  court,  th€  judgment,  and  the  mort- 
gage under  which  the  defendant  Carmack  claims,  are  of  the 
V  same  date,  the  2Sth  Jan.  1825.     In  general,  as  has  been 

said,  the  law  does  not  allow  of  the  fraction  of  a  day,  and  the 
day  of  the  date  of  the  judgment  would  include  the  whole 
day.  So  also  would  the  day  of  the  date  of  Carmack's  deed. 
Coke's  Rep.  5,  part  3.  Here,  therefore,  for  the  ends 
of  justice,  the  day  may  be  divided,  and  either  party  might 
have  proved  that  his  lien  was  in  fact  first  in  point  of  time. 
But  the  plaintiff  below  did  not  introduce  any  proof  on 
the  subject.  Resting,  as  the  case  did,  altogether  on  the 
date  of  the  judgment  and  of  the  deed,  the  circuit  court 
was  right  in  telling  the  jury  that  the  titles  being  equal,  they 
must  find  for  the  defendant.  The  deed  is  fair,  was  pro- 
ved and  registered  in  due  time,  and  created  a  specific 
lien  on  the  property  in  dispute,  in  opposition  to  the  gen- 
eral lien  created  by  the  judgment,  and  there  is  no  reason 
why  the  lien  of  the  judgment  should  be  considered  supe- 
rior. If  the  period  of  the  rendition  of  the  judgment, 
or  the  execution  of  the  deed,  had  been  proved  to  be  in 
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point  of  time  anterior  to  the  other,  that  woiild  have  given  Nabhtillb, 
the  preference;  but  as  there  was  no  proof  on  that  point,  \^rs!^'^J> 
we  think  there  is  no  error  in  the  judgment,  and  order  diat     .  SyWla 
it  be  affirmed.  Covey. 

Judgment  affirmed. 


Stltia  and  Phillis,  by  nextfriendy  vs.  Covet, 

A  and  B  (pereoDS  of  color,)  filed  their  bill,  alleging  that  tbey  had  in- 
■txtuted  suits  for  freedom,  that  they  were  apprehensive  the  defendant 
would  carry  them  ont  of  the  state  and  sell  them,  and  praying  that  he  be 
restramed,  and  also  for 'km  attachment  to  have  theraaeWes  taken  ont  of  his 
hands,  &c.  Held,  npon  demurrer,  that  the  bill  ought  to  be  sostained, 
notwithstanding  the  act  of  1817,  ch.  108. 

This  was  a  bill  filed  by  the  plaintiffs,  who  are  people 
of  color,  alleging  they  have  instituted  a  suit  for  freedom, 
and  that  they  are  apprehensive  that  the  defendant  will 
convey  them  away  and  sell  them;  and  they  pray  that  he 
be  restrained,  and  that  they  be  taken  out  of  his  hands, 
&c.  An  attachment  was  awarded,  by  virtue  of  which 
the  plaintiffs  were  taken  out  of  the  custody  of  the  defen- 
dant. To  this  bill  the  defendant  demurred,  relying  for 
cause  principally  upon  the  ground  that  the  act  of  1817, 
ch.  103,  had  provided  the  plaintiff  a  remedy.  The  cir- 
cuit court  sustained  the  demurrer,  dismissed  the  bill,  and 
taxed  Myrick  the  next  friend  with  all  the  costs. 

Green,  J.  delivered  the  opmion  of  the  court. 

The  court  erred  in  allowing  the  defendant's  demurrer. 
The  act  of  1817  authorizing  the  court  in  which  the  suit 
for  freedom  may  be  pending,  or  a  judge,  or  justice  in  va- 
cation, to  make  an  order  requiring  a  defendant  to  give  se- 
curity, or,  on  failure,  requiring  the  sheriff  to  take  and 
keep  the  plaintiff  in  his  custody,  does  not  take  away  the 
jurisdiction  of  a  court  of  chancery  m  such  case.     See  i 

38 
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Nashville,  Ten.  Rep.  478:  2  Bro.  C.  C.  218:  2  Wash.  121.    The 

March.  1833.  ^  _    _  ,      ,  , 

v^v^v*^^^  powers  of  a  court  of  chancery  are  more  ample  than  those 

O'Riiey      of  a  court  of  law,  even  under  this  statute;  and  it  might 

Zoliicoffer.    often  be  advisable  to  file  a  bill,  rather  than  resort  to  the 

remedy  provided  by  the  act  of  181 1.     The  party  may  at 

his  election  resort  to  either  mode  of  proceeding. 

The  decree  will  be  reversed,  and  the  cause  remanded 
to  the  Maury  circuit  court  to  be  retained  there  until  the 
termination  of  the  suit  in  the  bill  mentioned,  when  the 
costs  will  be  disposed  of  according  to  the  result  of  that 
cause,  and  the  defendant  will  pay  the  costs  of  the  appeal. 

Judgment  reversed. 

Webber,  for  plaintiff  in  error. 

Pillow^  for  defendant  in  error. 


O'RiLET  V8.  ZoLLicoFFER,  Jldmini8tr(Uory  ^e. 

To  giF6  an  appeDate  court  joriidietion,  the.  record  miut  show  an  appeal 
was  prayed. 

Green,  J.  delivered  the  opinion  of  the  court. 

It  is  unnecessary  to  give  an  opinion  on  the  merits  of 
this  case.  Upon  examination  of  the  record,  it  does  not 
appear  that  an  appeal  was  prayed  for  and  granted  from  the 
county  to  the  circuit  court.  That  court,  therefore,  had 
no  jurisdiction  of  the  cause.  It  is  true  that  an  appeal 
bond  appears  in  the  record,  but  that  of  itself  is  not  suffi* 
cient  to  give  jurisdiction. 

This  court,  therefore,  reverses  the  judgment  of  the  cir- 
cuit court,  and  proceeding  to  give  such  judgment  as  that 
court  should  have  rendered,  order  that  the  cause  be  dis- 
missed, and  remanded  to  the  county  court,  that  it  may 
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proceed  to  execute  its  judgment.     The  plaintiff  in  error  Nashville, 
will  recover  the  costs  of  the  appeal  to  this  court. 

Judgment  reversed. 

J9.  Craigheady  for  plaintiff  m  error. 

Webber,  for  defendant  in  error. 


Matilda  v$.  Crenshaw. 

A  penon  held  in  riarery,  but  who  hai  raoovered  her  freedom,  mij 
maiotain  an  action  of  trespaas  for  her  labor  and  aeryicea,  whilst  ahe  waa 
80  beldinalaverjr. 

The  jadgment  in  which  her  right  to  freedom  waa  tried  and  establiahed, 
eetope  the  defendant  from  controverting  her  right  to  wagea  from  the  com- 
mencement of  that  Boit. 

When  the  defendant  leeka  to  recover  hire  farther  back  than  the  oomp 
mencement  of  the  aait  in  whioh  her  right  to  freedom  ia  eatabliihed,  the 
defendant  may  again  conteat  her  right  to  freedom. 

A  pfauntiff  who  baa  been  held  in  alavery,  ia  "impriaoned**  within  the 
exception  of  the  act  of  limitationa  of  1716,  ch.  27,  aec.  9. 

Money  which  the  plaintiff  baa  neceaaariiy  expended  in  eatabliabing.her 
right  to  freedom,  aa  attorqeya  feea,  &c.  are  recoverable  aa  port  of  the 
damageaahe  baa  auatained. 

This  was  an  action  of  trespass,  brought  by  the  plain- 
tiffin  error,  Matilda,  against  the  defendant.  Pleas — Not 
guilty,  and  not  guilty  of  the  trespass,  &c.  within  one  year 
next  before  the  commencement  of  this  suit. 

The  following  facts  were  agreed:  That  on  the  15th 
June,  1825,  and  long  before,  the  defendant  held  the  plain- 
tiff to  labor  as  his  slave;  on  that  day  she  sued  out  her 
writ  in  trespass  against  the  defendant,  returnable  to  the 
succeeding  term  of  the  circuit  court  of  Sumner  county, 
at  which  term,  she  declared  against  the  defendant  for  an 
assault  and  battery  and  false  imprisonment,  to  which  the 
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^^?^Ki?'  defendant  pleaded  that  she  was  his  slave.     Upon  the  trial 
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of  the  issue,  the  jury  found  a  verdict  m  favor  of  the 
plaintiff  in  error,  and  judgment  was  rendered  in  her  favor, 
from  which  judgment  an  appeal  in  error  to  the  Supreme 

Court  was  prayed  and  granted.     That  on  the day 

of  April,  1827,  final  judgment  was  rendered  in  favor  of 
the  plaintiff.  That  from  said  15th  of  June,  1825,-  until 
said day  of  April,  1827',  the  day  on  which  the  judg- 
ment was  rendered  in  the  Supreme  Court,  the  defendant 
continued  to  hold  the  plaintiff  to  labor  as  his  slave,  but 
permitted  her  during  that  time  to  collect  evidence,  attend 
court,  consult  her  lawyers,  &c.  It  was  also  agreed,  that 
her  labor  was  of  the  annual  value  of  $20,  and  that  the 
said  plaintiff,  in  prosecuting  her  said  suit  for  freedom, 
was  necessarily  compelled  to  expend  about  fifty  dollars. 
It  was  also  agreed,  that  the  plaintiff  was  received  by  the 
defendant  from  his  father;  that  at  her  birth  and  afterwards 
she  was  reputed  to  be  a  slave  for,  life,  and  the  property  of 
his  said  father;  that  the  defendant  had  no  knowledge 
or  information  to  the  contrary,  until  the  day  said  writ 
was  sued  out;  that  the  plaintiff  prosecuted  said  suit  in 
forma  pauperis^  and  that  after  she  had  recovered,  she  sta- 
ted she  was  satisfied  to  live  with  defendant  as  she  had 
done  before.  It  was  further  agreed,  that  if  upon  the 
said  facts  the  court  should  be  of  opinion  that  the  plain- 
tiff should  be  entitled  to  recover,  judgment  should  be  en- 
tered for  her  for  the  sum  of  $20  per  annum,  for  so  long 
time  as  the  court  should  be  of  opinion  the  defendant  was 
liable,  and  also  for  the  further  sum  of  fifty  dollars,  the 
amount  expended  by  the  plaintiff  in  prosecuting  her  said 
suit,  or  that  the  court  should  render  judgment  for  such 
part  of  said  sums  or  either  of  tl\em,  as  may  to  the  court 
appear  lawful.  But  if  the  court  should  be  of  opinion, 
that  the  plaintiff  is  not  entitled  to  recover  either  or  any 
of  said  sums,  then  judgment  to  be  rendered  for  the  de- 
fendant. 

'the  circuit  court  pronounced  judgment  against  the 
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plaintiff,  and  the  cause  is  brourht  to  this  court  by  an  ap-  Nabhtillk, 
peal  in  the  nature  m  a  wnt  of  error. 


Matilda 

V 

Crenthaw. 


D.  Craighead^  for  plaintiff  in  error,  assumed  the  fol- 
lowing positions,  and  conunented  upon  them* 

1st.  That  the  first  suit,  in  which  nominal  damages  were 
recovered,  was  no  bar  or  estoppel  to  a  second  recovery: 
the  first  was  merely  a  mode  to  try  the  question  of  sl&ve 
or  no  slave;  and  if  the  plaintiff  succeeded,  a  second 
suit  could  be  brought  fo  recover  damages  or  hire:  that 
this  case  was  analagous  to  the  action  of  ejectment,  and 
the  action  for  mesne  profits  after  it:  the  first  was  merely 
to  try  the  right,  the  second  to  recover  damages  after  the 
establishment  of  the  right. 

2d.  That  the  act  of  limitations  could  not  be  a  bar  to 
the  plaintiff's  action,  as  she  was  held  in  slavery,  and  con- 
sequently imprisoned  within  the  meaning  of  the  exception 
contained  in  the  act  of  1715.     And 

3d.  That  the  fifty  dollars,  spent  by  Matilda  in  prose- 
cuting her  action,  for  counsel  fees,  &c.  were  a  part  of  the 
damages  sustained  by  her,  and  recoverable  in  this  action. 
Staats  vs.  Executors  of  Ten  Eyck,  3  Caine's  Rep.  Ill: 
Pilcher  vs.  Livingston,  4  John.  Rep.  1:  Bennet  vs. 
Jackson,  13  John.  Rep.  50. 

G.  S.  Yerger,  for  defendant  in  error.  Two  ques- 
tions present  themselves  for  decision  in  this  case:  first, 
can  the  action  be  sustained  by  the  plaintiff?  second,  if  it 
can,  is  she  entitled  to  more  than  nominal  damages?  I  con- 
tend that  the'  action  cannot  be  maintained  for  any  dam- 
age sustained  ^ince  the  commencement  of  the  original 
suit,  and  prior  to  its  determination. , 

In  settling  this  question,  (if  in  truth  it  is  not  already 
settled,)  the  court  is  not  to  be  governed,  I  apprehend,  ex- 
clusively by  common  law  principles:  it  is  true,  our  an- 
cestors brought  with  them  the  common  law,  but  a  num- 
ber of  its  well  settled  rules  were  wholly  inapplicable  to 
their  then  condition;  such  parts  of  it,  as  from  the  nature 
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Nashville,  ©f  oar  insthutioiis  and  form  of  eoyemment,  could  not  be 
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applicable,  were  never  adopted.     See  act  of  1778. 

Slavery  was  introduced  into  North  Carolina  at  an  early 
period,  and  the  judicial  history  of  that  state  does  not  fur- 
nish a  solitary  instance  of  a  suit  of  this  kind  having  been 
ever  attempted  to  be  sustained,  where  the  defendant  had 
reasonable  grounds  to  believe  that  the  plaintiff  was  his 
slave. 

The  North  Carolina  Reports  furnish  cases,  where  per- 
sons detained  in  slavery  have  sued  for  and  recovered  dieir 
freedom,  but  they  furnish  no  case  of  a  suit  brought  by 
the  plaintiff  after  a  judgment  for  him  to  recover  damages, 
for  the  detention  during  the  pendency  of  the  suit.  The 
absence  of  any  attempt  to  sustain  a  suit  of  this  kind  in  a 
state  where  suits  for  freedom  are  daily  brought,  is  surely 
a  strong  argument  against  it. 

The  case  would  be  very  different,  were  the  plaintiff 
detained  with  full  knowledge  on  the  part  of  the  defend- 
ant that  she  was  free:  in  such  case,  the  action  would  not 
only  be  sustainable,  but  exemplary  damages  ought  to  be 
given. 

The  rights  of  our  citizens  would  Be  much  jeopardized, 
if  they  are  obliged,  the  moment  a  suit  is  brought  by  a  pre- 
sumed slave  in  their  employment,  to  turn  him  loose  upon 
the  world,  to  let  him  be  his  own  master,  to  go  to  Canada 
or  Nova  Scotia  or  any  where  else,  where  he  could  never 
be  heard  of;  or  to  detain  him  at  the  peril  and  risk  of  hea- 
vy damages,  in  case  the  slave  should  eventually  succeed. 

The  policy  and  reason  of  the  law,  as  I  contend  it  is, 
is  evident;  and  it  seems  to  me  the  Legislature  have  ex- 
plicitly recognized  it  to  be  the  law,  by  the  act  of  1817,  ch- 
103,  by  which  the  master  is  permitted  to  detain  the  per- 
son of  the  plaintiff  in  his  custody,  upon  giving  bond  and 
security  not  to  run  him  off,  &c.  In  Virgiaia  and  Mary- 
land, this  is  considered  to  be  the  law.  Call's  Rep.  3 
Harris  and  M'Henrjr,  439.  No  argument  can  be  groun- 
ded   upon  the  17th  section  and  1st  artiole  of  the  bill  of 


Digitized  by  VjOOQIC 


OP   THE    STATE    OP  TENNESSEE.  303 

rigfits,  "every  man,  for  an  injury  done  him  in  his  lands,  Nashville, 
goods  or  person,  shall  have  remedy  by  due  course  of 


law."  This  clause  still  leaves  it  to  the  Legislature  and 
the  courts  to  say,  what  is  such  an  injury  as  will  afford  the 
party  a  remedy  by  due  course  of  law.  We  must  still 
resort  to  the  law,  to  know  whether  for  the  injury  com- 
plained of,  it  affords  a  remedy;  if  it  does  not,  it  is  not  such 
an  injury  as  can  be  remedied  by  law.  If  the  action  can 
be  sustained  at  all,  nominal  damages  can  only  be  re-  /' 

covered.  The  same  reason,  which  established  the  rule 
that  nominal  damages  could  only  be  recovered  in  the 
original  suit,  will  apply  to  this;  in  both  cases,  the  defen- 
dant is  presumed  not  to  know  that  the  plaintiff  is  free, 
and  it  is  not  until  judgment  is  pronounced,  that  the  fact 
is  made  certain.     1  Bibb's  Rep.  422. 

Catron,  Ch.  J.  delivered  the  opinion  of  the  court. 

Can  a  person  holden  in  slavery,  but  who  by  a  suit  has 
established  her  right  to  freedom,  bring  a  second  suit  to 
recover  for  profits,  produced  by  her  labor,  to  him  who 
held  her  as  a  slave? 

Is  the  first  suit  m  which  nominal  damages  were  recov- 
ered, an  estoppel  to  a  second  recovery?  Both  the  ac- 
tions are  in  trespass  vt  ti  armis.  But  the  first  for  free- 
dom tries  the  title,  as  aneject  ment  in  cases  of  land; 
slave  or  no  slave,  is  the  issue,  which  has  never  been 
holden  in  this  State  to  involve  the  question  of  hire.  We 
borrowed  the  form  of  action  from  our  sister  States,  es- 
pecially Virginia,  where  the  same  rule  of  practice  pre- 
vails. Pleasants  vs.  Pleasants,  2  Call's  Rep.  277^  293, 
299.  That  the  slave  cannot  sue  the  master,  is  a  general 
rule;  a  suit  for  freedom  tries  the  fact  whether  the  plaintiff 
is  a  slave.  This  established  by  a  verdict  and  judgment/^ 
concludes  the  defendant  to  the  suit  for  freedom,  from 
controverting  the  right,  as  in  cases  of  ejectment,  where 
trespass  quart  clausum  fregit  is  brought  to  recover  mesne  - 
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NABHYttiB,  profits.  Bull.  N.  P.  87.  But  the  judgment  in  the  free- 
March,  lass.  *  -.•nil.*-.  J 
v,^p^v-<^  dom  suit,  will  only  relate  to  its  commencement,  and 

Matilda  estop  the  defendant  to  that  time:  if  wages  and  damages 
Crenshaw,  for  previous  time,  and  because  of  previous  abuse,  are 
claimed,  the  controversy  will  again  result  in  one  of  title. 
This  is  in  analogy  to  the  rent  for  mesne  profits  of  land, 
in  which  case  the  recovery  in  ejectment  is  conclusive  ev- 
idence of  title  from  and  after  the  commencement  of  the 
action;  before,  the  right  has  not  been  adjudged.  B.  N. 
P.  87 :  Adams,  333--4-5.  The  defendant,  Crenshaw,  be- 
ing estopped  to  controvert  the  freedom  of  Matilda,  or  to 
say  he  rightfully  held  her  to  service  from  and  after  the  com- 
mencement of  the  suit  for  title,  .and  her  capacity  to  sue  hav- 
ing be^n  established ;  the  next  question  is,  how  much  can  she 
recover?  The  defendant  has  pleaded  not  guilty,  and  not 
guilty  one  year  before  the  commencement  of  this  action. 
On  these  pleas,  a  case  agreed  is  made  up,  which  submits 
the  right  of  the  parties,  with  the  whole  law  of  the  case, 
to  court. 

By  the  statute  of  limitations  of  1715,  actions  of  tres- 
pass on  the  person,  and  of  false  imprisonment,  must  be 
brought  within  one  year  next  after  the  cause  of  action  ac- 
crued. But  the  9th  section  saves  the  right  to  sue,  to  per- 
sons imprisoned,  until  one  year  after  they  are  at  large.  The 
act  of  North  Carolina  is  a  substantial  copy  from  the  21 
'  Jac.  I,  which  had  no  reference  to  a  state  of  domestic 

slavery;  yet  a  person  held  as  a  slave,  is  controlled  and 
compelled  to  act  by  the  will  of  another,  and  is  in  fact 
and  law,  imprisoned,  although  not  within  the  four  walls 
of  a  jail.  That  Matilda  was  imprisoned,  and  falsely, 
the  defendant  is  estopped  of  record  to  deny.  Co.  Litt. 
253:  Bull.  N.  P.  22.  Until  he  ceased  to  hold  and  con- 
trol her  as  a  slave,  she  was  imprisoned,  and  die  statute 
aid  not  run.  Before  the  expiration  of  one  year  after 
she  was  set  at  liberty,  she  brought  the  present  action. 
Prom  the  15th  of  June,   1825,   to  the       day  of  April, 
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1827,  she  b  entitled  to  recover  at  the  rate  of  $20  per  2r^?"-  ;"^» 

Mwcht  1833. 

annum.     .  v.^^n/-^^ 

Matilda  spent  fifty  dollars  in  prosecuting  her  suit  for  FoindextM 
freedom.  It  is  admitted  the  expense  was  necessary,  cheny. 
Can  this  be  recovered  id  the  present  action?  Nothing 
b  better  settled  than  that  things  may  be  laid  in  ag- 
gravation of  damages,  and  that  the  whole  damage  sus- 
tained by  the  tortj  may  be  recovered  in  actions  of  tres- 
pass ffi  et  armis^  or  trespass  quare  elausum  fregit.  Bull. 
N.  P.  21,  89:  Adams,  332-3.  The  fifty  dollars  will 
be  added  to  the  wi^es;  the  judgment  below  be  reversed, 
and  judgment  entered  for  plaintiff. 

Judgment  reverted* 


POINDEZTEE  ««.    CHEaET.  ' 

After  A  reeorery  in  ejeetiiieiit»  tretpaM  lor  the  mene  profile,  and  iMrt 
it,  if  die  proper  aetkHi. 


Peck,  J.  delivered  the  opinion  of  the  court. 

Tins  was  an  action  on  the  case,  in  assumpsit,  lor 
'mesne  profits. 

The  plaintiff  introduced  on  the  trial  the  record  of  a 
recovery  in  ejectment,  between  the  same  parties,  for  the 
land,  and  on  which  the  profits  had  issued;  and  thereupon 
offered  proofs  of  the  value  of  such  profits  during  the  pen- 
dency of  the  action  of  ejectment.  The  court  rejected 
the  evidence. 

It  was  proper  to  reject  thb  evidence.  Trespass  for 
mesne  profits  was  the  proper  action;  and  the  form  of 
action  must  not  be  departed  from.  x 

We  do  not  perceive  any  error  in  the  record. 

Judgment  afikmed. 

Combt^  for  plaintiff  in  error. 

Campbell^  for  defendant. 

39 
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N>"»!^"±5»        WiLKiNi   W.    AlDBBSON,    CilHPBELL   &   BrOWIT. 

Wilkint  JadgmeDt  againrit  the  principle  and  Mcarities  m  a  ea.  §a.  bond*  may 

V  be  Tendered  et  dm  fint  term  to  wfaieh  die  Vml  if  retereable,  mfajeet, 

Aldeiion.     ntmciSbtlkm,  te  be  set  ende  epon  ^  pHno^  eamii^  ia  «t  any  pevM« 
of  tlie  term,  and  complyiiig  wilhtbe  conditiona  of  die  bend. 

If  jodgprnaA  beaot  rendered  at  Che  return  term,  it  may  be  rmdnted  at 
the  iweeediqf  lenaw 

Teck,  J.  delivered  the  opinion  of  the  court. 

Campbell  and  Brown,  two  of  tbe  defendants  in  error,  hail 
given  a  bond  as  securities  for  the  appearance  of  Alderaoa 
(arrested  on  a  ea,  9a.)  at  the  September  term,  1831,  of 
the  county  court  of  Maury  county,  then  and  there  to  pay 
and  satisfy  one  hundred  dollars,  or  take  the  oath  of  an 
insolvent  debtor,  or  render  a  schedule  of  property  in 
compliance  with  the  act  of  Assembly. 

At  the  term  to  which  die  bond  was  made  returnable, 
no  steps  were  taken  in  the  cause;  at  tbe  socce^iBg 
term,  the  parties  bemg  present  in  court,  moved  to  disniaa 
the  cause,  as  it  then  stood  for  the  first  time  entered  upon 
the  docket.  The  county  court  refused  to  dismiss,  and 
Alderson  not  compljing  with  the  condition  of  the  bond, 
judgment  was  given  against  him  and  his  seouritiea. 

The  cause  was  taken  into  the  circuit  court  by  writ  of 
««ror^  where  the  judgment  was  reversed;  writ  of  error 
iothiseourt. 

Tbe  bond  was  allowed  in  ease  of  the  arrested  defen- 
dant; he  was  bound  to  have  performed  die  condition 
of  it;  he  had  the  first  term  to  do  so;  if  at  an  early  period 
fai  that  term,  judgment  had  been  taken  upcm  the  bond, 
nponmodon  of  the  plaintiflTin  execution,  and  subsequently 
the  said  Alderson  had  appeared  and  complied  with  the 
condition,  the  court  would  have  allowed  it,  and  set  aside 
the  Judgment  wHh  cost.  But  the  obligors  not  complying 
with  the  bond  in  any  respect,  the  plaintiff  in  execution 
would  be  entitled  to  his  judgment  during  tbe  term. 
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Neverdiekw,  if  j^roci^iiigs  ktd  been  wnired  at  that  ^^^^^'''^'> 
term,  the  cause  was  subject  to  be  called  up  at  the  < 
dQceeeding  term.  The  bond  had  aot  become  inopefa- 
^e,  because  oo  mstioii  had  been  aaade  upon  it;  on  the 
ccmtiaiy,  it  becune  operative,  because  Alderson  had  not 
peiformed  eitfaer  altematiye  in  the  concfition.  Those 
bound,  should  not  <HiIy  have  caused  Alderson  to  appear, 
but  should  have  seen  that  during  the  term  he  had  exoner- 
ated Imnsetf  from  his  liability. 

Having  wholly  fiiiled  when  he  ought  to  have  acted, 
the  cooaly  eourt  codd  well  give  judgment  at  the  succee- 
ding tenn^  he  still  having  failed  when  called  ou  to  pay  the 
money,  take  the  oath  required,  or  surrender  his  property. 

The  judgment  of  the  circuit  court  was  erroneous;  it  is 
reversed,  and  that  of  the  county  court  affirmed. 

Judgment  affirmed. 

Jhderwn  and  CZorfe,  for  plauiuff  in  error. 

Wthhtr  and  Pillow^  for  defendants. 


»jc-« 


Conrad  v$.  Darden. 

la  a  nle  of  land  Ibr  tazaa,  the  reeordi  shoald  ihow  that  tha  land  1^ 
in  the  eoanky  whera  the  tax  waa  impoaed. 

A  ■heiiff 'a  deed  lor  land,  whhovt  ihowhif  that  a  taa  waa  laid  npon 
<he  bad,  enght  not  to  be  recmved  in  evidence. 

A  nie  of  land  for  tazee,  upon  a  daj  different  from  that  pointed^oiit  by 
law,  if  void.  « 

Thb  cause  was  argued  by  W.  Thampwn^  for  plaindflT 
in  error,  and  F.  B.  Fogg,  for  defendant.  The  latter  ci- 
ted 5  Hay.  Reports,  4  Wheat.  Rep.  75,  and  4  Randp 
Rep.  585. 
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NAmviLLs,      Gee  EH  J.  delivered  the  opinim  of  .the  coim. 

March,  1833.  *^ 


Jtcktoii 


Roberto  CoDiad  brougjit  ttd  aetiofi  <tf  trespaai  qvare  elatuum 
fregii  against  Darden;  pleas,  Kbemm  tenementum^  not 
guilty,  and  issue* 

On  the  trial,  the  plaintiff  produced  a  deed  from  the 
sheriff  of  Robertson  county,  purporting  to  be  founded 
on  a  sale  for  the  taxes.  There  was  no  proof  that  aiqr 
taxes  had  been  laid,  nor  does  it  appear  that  the  land  1^ 
in  Robertson  county,  and  the  deeds  recite  the  sale  made 
in  July.  For  these  and  other  reasons  the  court  rejected 
the  plaintiff's  evidence.  Verdict  for  defendant,  and  writ 
of  error  to  this  coiurt. 

The  circuit  coiurt  propedy  rejected  the  evidence.  To 
give  the  court  jurisdiction,  it  should  appear  that  the  land 
was  situate  in  the  county.  The  sale  was  on  a  day  not 
authorized  by  law.  The  act  of  1819,  ch.  53,  sec.  5, 
provides  for  the  sale  on  the  first  Monday  in  November, 
as  had  been  provided  by  the  act  of  1809,  ch.  31,  sec.  5. 

The  sale  at  the  time  being  unauthorized,  the  deed  was 
void .  It  is  deemed  needless  to  go  further  into  objections ; 
the  plaintiff  has  made  out  no  right. 

Judgment  aflirmed. 


Roberts  and  Wipe  vs.  Jackson's  Heirs. 

Laodf  acquired  by  descent  from  the  father,  do  not,  npon  the  death  of 
the  ehild  inteatate  and  withont  iarae,  veat  in  the  mother  for  life»  nnder  the 
profiaiona  of  the  acta  of  1784,  ch.  22,  aec.  7,  and  1784,  ch.  10,  aec  S. 

Craven  Jackson  died  seized  and  possessed  of  the  land  in 
controversy,  in  1821.  It  was  purchased  by  him  of  John 
Deatherage.  He  died  intestate,  leaving  Mrs.  Roberts, 
then  Mrs.  Jackson,  his  widow,  and  Carroll  Jackson,  an 
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in&Bt  cUld  bjr  ber,  his  heir  at  law.     Shortly  after  the  NAanriLLa, 
death  of  Craven  Jackson,  Carroll  Jackson  died  intestate,  s^p^v^^^ 
irithont  issue,  or  brother  or  sister,  leaving  Mrs.  Roberts,     Robwu 
hn  mother,  him  surviving,  and  the  lessors  of  the  plaintiff    Jacbfoa. 
his  meles  and  aunts  on  his  fiither's  side. 

Upon  the  trial  in  the  circuit  court,  the  jury,  under  the 
instruction  of  the  court,  found  a  verdict  for  the  lessors 
of  the  plaintiff;  the  court  beii^  of  opinion  that  the  moth- 
er was  not  entitled  to  a  life  estate  under  the  act  of  1784. 
From  the  judgment  rendered  upon  this  finding,  Roberts 
and  wife  appealed  in  error  to  this  court. 

J.  S.  Yerger^  for  plaintiff  in  error.  The  only  quea- 
don  that  arises  in  this  case,  is,  whether  the  mother  of  the 
child  takes  the  estate  for  life  m  the  land,  under  the  acts  of 
1784,  ch.  22y  sec.  7,  and  1784,  ch.  10,  sec.  3. 

At  and  before  the  passage  of  these  acts,  the  common 
law  rule  prevailed  in  N.  Carolina,  by  which  the  land  des-* 
cended  to  collaterals,  in  preference  to  a  parent.  4  Kent's 
Com.  391,  392.  This  was  the  evil  to  be  remedied,  as  is 
pomted  out  in  the  preamble  to  the  seventh  section  of  the 
act  of  1784,  ch.  22,  which  preamble  and  section  is  in 
these  words: 

<^And  whereas,  by  the  law  of  descents  as  it  now  stands, 
when  any  person  seized  of  a  real  estate  in  fee  simple, 
dies  intestate  without  issue,  and  not  haviug  any  brother 
or  sister,  such  estate  descends  to  some  collateral  relation, 
notwithstanding  the  mtestate  may  have  parents  living,  a 
doctrine  grounded  upon  a  maxim  of  law  not  founded  in 
reason,  and  often  iniquitous  in  its  consequences:  Be  it 
therefore  enacted  iy  the  amtharity  aforeeaid^  That  in  case 
any  person  dying  intestate,  possessed  of  an  estate  of  in- 
heritance without  leaving  any  issue,  or  not  having  any 
brother  or  sister,  or  the  lawful  issue  of  such,  who  shall 
survive,  the  estate  of  such  mtestate  shall  be  vested  in  fee 
simple,  in  his  or  her  parent  from  whom  the  same  was  de- 
rived; or  if  such  estate  was  actually  purchased,  or  other- 
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NAM^n^f  wise  acquired  by  such  intestate,  tbea  die  sauM  shall  be 

v«Ir^>^  vested  in  the  &ther  of  such  intastate,  if  living;  but  if 

Robcru     dead,  then  ia  the  mother  of  auch  uateafiato  and  her  hami 

jftckMB.     and  if  the  mother  of  sneh  intast^e  should  be  deady  than 

in  the  heirs  of  such  intestate  on  the  part  of  the  fiadier, 

and  for  want  of  heirs  ob  ibe  part  ai  the  father,  than  to 

the  heirs  of  the  intestate  on  the  part  of  die  mother." 

The  diird  section  of  die  act  of  1784,  ch.  10,  converts 
the  estate  of  a  modier  froma  fee  simple  mider  the  sevmidi 
seeticm  of  the  act  of  1784,  ch.  23,  to  an  estate  for  life; 
to  prevent  an  alteration  of  the  descent,  ^'  bjr  the  aeeideat 
of  death,  from  die  paternal  to  the  maternal  Ime,''  as  is 
shown  hj  the  preamble  to  said  third  section,  which  is  in 
diese  words: 

^^  And  whereas,  bj  the  seventh  secdon  of  said  act,  real 
estates  actnalty  purchased  or  otherwise  acquired  by  any 
mtestate,  are  to  descend  to  the  fiudier,  if  livii^,  bol  if 
'dead,  then  to  the  modier  of  such  intestate  and  her  heirs, 
by  which  the  descent  may  be  altered  by  the  accident  ei 
death,  and  the  patmnal  heir  whi^h  is  favored  in  all  other 
histances,  may  be  deprived  of  the  inheritance  by  such  ac- 
cident; for  remedy  whereof.  Be  U  tnacUi  hf  ffte  aaCAer* 
iiy  qforcMidj  That  in  case  of  the  death  of  any  penMn 
intestate  leaving  aay  real  estate  actudly  purchased,  or 
odiermse  acquired,  and  not  having  any  heirs  ci  his  body, 
nor  any  brother  or  sister,  or  the  lawfid  issue  of  sudi, 
then  such  estate  shall  be  vested  in  the  fcther  of  auch  in* 
testate,  if  living,  but  if  dead,  then  in  the  mothw  fi)r  fife; 
and  after  the  death  of  the  mother,  then  in  the  hears  of 
such  intestate  on  the  part  of  the  father,  and  for  want  of 
heirs  on  the  part  of  the  fSeither,  then  in  die  heirs  of  the  in* 
testate  on  the  part  of  the  mother  forever." 

The  words  used  in  both  sections  are  the  same,  with  the 
exception  mentioned,  and  th^  will  be  considered  togeth* 
er  m  endeavoring  to  give  them  their  true  meaning  and  cod* 
straction. 

It  is  of  much  importance  to  the  community  that  the 
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fule  bf  which  the  title  to  property  imder  these  acts  i$  to  NAaHviixK, 
he  acquired,  aboeld  be  cateMly  md  prudently  kid  down.  vJp^n>^ 

These  are  euahiiiig  statutes,  changing  the  rule  of  the     RoUiti 
common  law,  as  it  existed  at  the  passive  of  the  fint,.    jacinoii. 
which  by  that  act  is  jH-ooounced  ^*  iniquitous  and  unjust,' ' 
and  for  that  reason  should  receive  a  liberal  and  enlvged 
construction. 

In  order  to  the  correct  construction  of  these  acts^  the 
meuung  of  the  words  ^^actuaUy  purchased  or  otherwise 
acquired, "  is  necessary  to  be  ascertained.  The  legisli* 
tuce  is  presumed  to  enact  laws  with  a  knowledge  of  the 
common  law,  and  where  they  use  words  already  used,  the 
meaning  of  which,  in  the  common  law,  is  weU  knows, 
they  are  presumed  to  use  the  words  hn  reference  to  that 
known  meaning. 

The  conmon  law,  at  the  passage  of  the  act  of  I7S4, 
ch«  22,  sec.  7,  knew  of  but  two  ways  of  acquiring  lands; 
these  were  ^^by  purchase"  and  '^by  descent."  2  Blac' 
Com.  201:  4  Kent's  Com.  369.  The  words  ^<  actually 
purchased,"  used  in  the  act  of  1784,  ch.  22,  sec.  7, 
and  the  act  of  1784,  ch.  10,  sec.  3,  narrow  the  meaning 
of  the  word  ^^  purchase,"  as  known  at  the  common  law. 
That  word  at  the  common  law  would  embrace  under  its 
mantle,  gifts,  devises,  and  all  other  modes  of  acquiring 
lands,  other  thm  by  descent.  Under  the  7th  secticm  of 
the  act,  the  words  ^^  actually  purchased"  would  be  con- 
strued to  mean,  when  the  value  ot  the  land  bad  been  paid 
either  in  nxn^  or  some  other  valuable  consideration,  by 
the  agreement  of  the  party  hims^,  entirely  excluding 
such  acquisitions  of  lands  as  were  made  upon  good  codn* 
sideraBons;  such,  for  instance,  as  lands  acquired  by  gift, 
devise,  &c.  This  not  being  the  present  case,  the  lands 
m  controversy  cannot  pass  under  that  portion  of  the  stat- 
ute, but  must  be  governed  and  controlled  by  the  words 
^^  otherwise  acquired. "  This  would  seem  to  be  the  plain 
and  unambiguous  meaning  of  the  legislature,  as  to  the  words 
'^  actually  purchased,"  and  must  so  be  considered  by  the 
court. 
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Nabhtillb,      If  the  words  in  the  act  had  been  '<  whether  acquired 
K^^J^^tJ  bjr  purchase  or  descent,  then  they  should  go,  &c."  there 
Roberto     could  be  no  doubt  upon  the  question  whatever,  because  by 
isckMD.     the  meaning  attached  to  these  words  at  the  common  law, 
the  present  case  would  be  embraced.     The  legislature, 
instead  of  using  the  exact  words  of  the  common  law,  res- 
train them  in  part,  and  use  others  of  a  much  more  enlar* 
ged  meaning,  to  wit,  ^^otherwise  acquired,"  which  words, 
from  their  natural  and  genuine  import,  embrace  much  more 
dian  the  words  "by  purchase"  or  "by  descent,"  as  used 
at  the  common  law;  and  are  used  to  embrace  every  and 
all  modes  of  acquisition  of  land,  in  contradistinction  to^ 
that  of  acquisition  by  "  actual  purchase." 

The  words  ^^  otherwise  acquired,"  are  general' tod  un- 
restricted as  to  the  mode  of  acquisition,  are  plain  and  un- 
ambiguous in  their  meaning,  and  in  their  natural  import 
embrace  the  case  before  the  court. 

The  general  rule  is  that  where  the  words  of  a  statute 
are  unambiguous  and  plain,  whether  expressed  in  general 
or  limited  terms,  the  legislature  should  be  intended  to 
mean  what  diey  have  expressed.  2  Cranch,  386,  399. 

Another  rule  in  the  construction  of  statutes  is,  that  a 
legislative  act  is  to  be  interpreted  according  to  the  inten- 
tion of  the  Legislature  apparent  on  its  face.  Eveiy  tech- 
nical rule,  as  to  die  force  or  construction  of  particular 
terms,  must  yield  to  the  expression  of  the  paramount  will 
of  the  legislature.     2  Peters'  Rep.  S.  C.  U.  662. 

It  is  also  a  rule  in  the  construcftion  of  statutes,  that  thej 
should  be  so  construed  that  no  clause,  sentence  or  word 
should  be  superfluous  or  void.     6  Bac.  Abr.  380. 

When  words  in  a  statute  are  express,  plain  and  clear, 
the  words  ought  to  be  understood  according  to  their  gen- 
lune  and  natural  import.     6  Bac.  Abr.  380. 

It  is  dangerous  for  judges  to  launch  out  too  far  in  con- 
struing a  statute  and  searching  for  intention,  when  the  leg- 
islature have  expressed  themselves  in  plain  language. 
Willes's  Rep.  397:  4  Dallas*  Rep.  30,  in  note. 
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It  is  contended  that  in  view  of  the  rules  and  principles  Narothxf, 
of  law  above  laid  down,  no  sensible  construction  can  be  ^^^-^v*-^^ 
given  to  the  words  "otherwise  acquired,"  used  in  the  stat-     Rob«r(t 
ute,  other  than  the  one  contended  for,  without  construing     Jacktoa. 
some  clause,  sentence  or  word  as  superfluous,  or  without 
going  directly  against  the  plain  and  unambiguous  words  of 
the  statute,  and  against  their  natural  and  genuine  import, 
which  the  authorities  above  cited  show  to  be  inadmis- 
sible. 

The  words  of  the  7th  section  of  the  act  of  1784,  if 
taken  in  their  plain  and  natural  import,  operate  to  pass  the 
lands  acquired  by  the  child  in  several  modes. 

1 .  The  first  mode  of  his  acquirement,  pointed  out  for 
the  beneficial  operation  of  the  statute  in  the  first  clause  of 
the  section,  is,  that  '^if  any  person  dies  intestate,  pos- 
sessed of  an  estate  of  inheritance  without,  &c.,"  such  esr 
tate  shall  vest  in  fee  simple  in  his  or  her  parent,  Jrom 
whom  the  same  was  derived.  This  clause  can  and  does 
only  apply  to  cases  of  donations  and  gifts,  from  either  fa- 
ther or  mother,  in  their  lifetime,  and  when  the  child  dies 
before  the  parent  giving  the  estate,  the  child  having  paid 
no  consideration  for  the  gift.  This  may  be  seen  from  the 
fact  that  the  legislature  make  no  provision  in  favor  of 
those  who  would  be  heirs  to  the  parent,  if  he  or  she 
should  be  dead  from  whom  the  estate  was  derived. 

3.  But  this  would  not  embrace^  all  the  cases  in  which 
great  injustice  would  be  done  under  the  common  law 
rule;  the  legislature,  therefore,  created  another  class  up- 
on which  the  act  shall  operate,  and  in  using  words  in  the 
disjunctive,  say,  not  only  in  cases  of  gifts  shall  it  vest  in 
the  parent  from  whom  derived,  but  if  the  intestate  die 
seized  of  land  "actually  purchased,"  it  shall  descend  to 
the  father  or  mother  as  the  case  may  be.  This  is  putting 
it  in  contradistinction  to  acquiring  by  gift  from  them  in 
their  lifetime,  and  does  not  mean  purchase  in  its  extended 
and  common  law  sense;  or  if  it  did,  it  would  embrace  all 
cases  of  acquisitions  of  real  estate,  except  descents,  and 

40 
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M^^T^iSS'*  ^^^  leave  them  for  the  operation  of  the  words  "other- 
Si^"v^^  wise  acquired"  alone,  and  would  be  repugnant  to  the  first 
Roberts  clause  of  the  section,  which  need  not  be  by  adopting  this 
Jaektoo.     construction. 

3.  Tet  these  provisions  werd  too  limited  for  the  ex- 
tended operation  the  Legislature  intended  to  give  the  act; 
were  not  sufficient  to  embrace  every  class  of  cases,  such 
as  devises,  gifts,  descents,  &c.  they  then  put  in  use  the 
words  "otherwise  acqmred,*'  which  are  so  enlarged 
as  to  embrace  all  and  every  description  and  manner  of 
acquiring  real  estate.  The  words  of  a  statute  should  be 
so  construed  that  they  may  be  satisfied.  This  cannot  be 
done,  unless  the  words  of  the  act  are  extended  to  such 
cases  as  the  present,  when  the  intestate  acquired  the  lands 
by  descent  from  the  father,  and  dies  seized  in  the  Kfe- 
time  of  the  mother. 

In  the  provisions  of  this  section  the  Legislature  seemed 
to  intend  to  pass  the  lands  to  the  parent  living,  no  matter 
how  acquired.  In  this  view,  it  was  only  necessary  that 
the  intestate  should  be  seized  or  possessed  at  his  death, 
no  matter  how,  to  give  the  father,  if  living,  the  estate,  or 
if 'dead,  the  mother  an  estate  for  life.  It  was  the  seizin 
of  the  child,  not  the  mode  of  acquiring  that  seizin,  that 
was  to  give  to  the  parent  this  benefit.  The  law  consid- 
ers that  the  mother,  who  aids  in  the  building  up  and  pro- 
curing an  estate  which  goes  to  her  child,  shall,  in  case  of 
his  death  without  heirs  or  lather,  have  or  preference  over 
strangers. 

The  words  "otherwise  acquired,"  used  in  the  7th  and 
3d  sections  of  these  acts,  embrace  gifts  from  third  per- 
sons, grants  and  devises.  These  are  only  some  of  the 
modes  of  acquiring  lands,  but  are  not  all.  It  is  said  in 
Blackstone's  Commentaries,  201,  that  "descent"  is  a 
mode  of  acquiring  lands.  The  words  of  this  statute  are 
so  general  that  this  mode  of  acquiring  lands  by  the  intes- 
tate come  within  them;  and  why  should  this  mode  not  be 
embraced  as  well  as  any  other  mode   not  particularly 
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named  and  specified,  especially  when  we  see,  from  the  Nabhvilm, 
preamble  and  the  wording  of  the  act,  the  seizin  of  the  in-  s^^^s}^^ 
testate,  and  the  benefit  to  be  conferred  upon  the  parents,      Roberu 
were  more  looked  to  than  the  mode  of  acquisition?     The     jackson. 
acquisition  of  lands  by  descent  is  not  so  obnoxious  to 
censure,  as  to  make  it  necessary  to  except  it  by  con- 
struction, from  general  words  embracing  it. 

It  would  seem  that  the  legislature  intended  to  give  to 
both  parents  a  reward  for  their  care  and  attention,  and  if 
the  lather  lived,  that  he  should  have  it  as  the  head  of  the 
family;  if  he  died,  and  part  of  his  lands  should  go  to  the 
child,  and  he  died  without  heirs,  &c.,  then  the  mother, 
presuming  that  she  had  aided  in  building  up  the  estate  to 
the  father,  from  which  the  intestate's  inheritance  came, 
and  so  if  the  lands  descended  from  the  mother.     The 
preamble  to  the  3d  section  of  the  act  of  1784,  ch.  10, 
shows  clearly  that  such  is  the  meaning  of  the  7th  section; 
it  says  the  inheritance  "actually  purchased  or  otherwise 
acquired,"  by  the  accident  of  death,  may  be  made  to  pass  , 
firom  the  paternal  to  the  maternal  line,  when  the  paternal 
is  always  to  be  preferred;  and  enacts  that  the  estate  given 
under  the  7th  section  of  the  preceding  act,  shall  only  be  a 
life  estate  in  the  mother.     It  would  seem  from  this  pro- 
vision, that  a  life  estate  was  considered  an  adequate  re- 
ward to  the  mother,  and  that  the  benefit  conferred  upon 
her  was  only  intended  to  be  personal,  not  to  extend  to  her 
heirs.     To  exclude  the  plaintiffs  in  error  from  this  life 
estate  imder  these  acts,  the  construction  must  be  extended 
to  the  cutting  off  all  descents  to  the  child;  it  cannot  be  par- 
tial and  limited,  because  there  are  no  words  used  which 
will  justify  such  construction.     4  Kent's  Com.  393.     If 
the  lands  had  descended  to  the  intestate  from  his  only  bro- 
ther or  sister,  who  had  acquired  them  by  an  actual  pur- 
chase, or  gift,  or  devise,  from  a  third  person,  or  by  gift 
from  the  father  or  tnother,  and  such  child  died  in  the  life- 
time of  the  father  or  lAother,  seized  of  the  lands  so  de- 
scended to  him  from  his  brother  or  sister,  according  to 
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Nashvills,  the  construction  contended  for  on  the  part  of  the  defend- 
^..^p^O^^J'  ants  in  error,  by  excluding  descents  from  the  operation  of 
Roberts  the  words  "otherwise  acquired,"  the  father  or  mother 
JackMii.  would  be  cut  off  in  this  case  from  the  advantage  of  survi- 
vorship intended  to  be  given  them  under  the  acts  of  as- 
sembly. This  would  seem  monstrous  when  the  legisla- 
ture evidently  intended  to  provide  for  this  very  case;  and 
to  place  the  parent  in  the  place  of  collaterals  in  all  cases 
of  intestacy  by  a  child  without  heirs  or  brothers  and  sis- 
ters, giving  them  a  preference  in  the  use  over  strangers  or 
persons  not  so  nearly  related  in  blood. 

The  construction  contended  for  by  the  defendants  in 
error  would  be  making  the  Legislature  quite  as  absurd  in 
the  rule  they  lay  down,  as  was  the  rule  of  the  common  law 
which  they  were  then  modifying  and  changing.  It  would 
be  preventing  the  father  or  mother  from  inheriting  from  the 
child  directly,  though  nearest  of  blood  to  the  child,  but  al- 
lowing them  to  inherit  from  the  uncles  or  aunts,  to  whom 
the  same  descended,  which  woudd  be  indirectly  inheriting 
from  the  child.  This  rule,  all  the  authors  when  treating  of 
the  law  of  real  property,  pronounce  absurd;  and  surely 
when  construing  acts  made  to  change  it,  this  court  will 
not  fall  into  the  same  absurdity,  by  excluding  descents  al- 
together.    3  Kent's  Com.  390,  391. 

These  statutes  are  not  changing  the  mode  of  acquiring 
lands;  this  is  not  the  matter  to  be  remedied  and  regula- 
ted; it  is  the  mode  and  manner  of  descent  after  acquired, 
that  the  legislature  were  endeavoring  to  remedy,  no  mat- 
ter whether  the  lands  were  acquired  by  the  intestate  by 
"actual  purchase  or  otherwise. "  To  descend  in  the  man- 
ner by  them  pointed  out,  it  was  only  necessary  that  he 
should  be  seized  and  possessed  of  them  in  his  own  right, 
without  regard  to  the  manner  or  mode  by  which  that  seizin 
was  communicated:  this  seems  to  me  the  only  fair  and 
legitimate  construction  that  can  be  given  to  the  words  used 
in  these  two  acts  of  the  Legislature. 
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Washingionj  for  defendant  in  error.     1.  The  estate  Nabhvillb, 
which  a  mother  can  inherit  from  a  child,  does  not  mean  v^^^v^^J 
one  which  has  descended  from  the  father.     2.  Hay.  115,      Roberu 
246,  Swann  vs.  Mercer:  North  Carolina  Law  Reposito-     Jackson, 
ly,  2  Vol.  page  406:  University  vs.  Holsten,  1  Murphy, 
493:  Wilsey  vs.  Sawyer. 

The  mother's  claim  is  entirely  bottomed  upon  the  acts 
of  1784,  ch.  22,  sec.  7,  and  ch.  10,  sec.  3.  At  com- 
mon law,  or  by  the  English  statute  of  descents,  she  could 
not  have  inherited  from  her  son  at  all.  In  this  position, 
both  parties  will  concur;  and  irom  it,  each  must  set  out 
in  his  examination  of  the  subject. 

If  Craven  Jackson  had  died  without  a  child,  this  prop- 
erty would  have  gone  to  the  defendants  in  error.  1784, 
ch.  22,  sec.  3. 

Had  Carroll  Jackson  died,  leaving  no  mother,  this 
property  would  equally  have  gone  to  the  defendants  in 
error.     Vide  same  act. 

The  7th  section  of  the  act  of  1784,  ch.  22,  and  the 
3d  section  of  the  subsequent  act  of  the  same  year,  ch.  10, 
contemplate  several  cases,  in  which  a  parent  shall  suc- 
ceed to  his  or  her  child.  The  first  is,  when  the  estate 
has  been  ^^derived,"  not  descended  from  such  parent. 
Sec.  7.  This  must  mean,  where  the  estate  has  been 
given  or  conveyed,  by  the  parent  in  his  or  her  lifetime; 
for,  if  it  included  an  estate  descended  from,  or  devised 
by  the  parent,  the  parent  must  be  dead,  before  the  de- 
scent cast,  or  the  devise  would  take  effect,  and  the  parent 
in  such  case,  being  dead,  could  not  take. 

The  second  case  contemplated  by  the  sections  refer- 
red to,  is  when  the  child  ^'actually  purchased."  This 
being  a  case  of  property  acquired  by  descent,  is  not 
within  the  meaning  of  that  part  of  the  clause. 

The  last  case  is,  where  the  land  was  ^^otherwise  ac- 
quired" by  the  child,  that  is,  otherwise  than  is  mentioned 
in  the  two  first  cases.  Does  this  embrace  the  case  of 
property  descended  from  either  parent?     It   does  not. 
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Nashvilm,      1.  Because  the  act  contemplates  an  equal  chance  forei- 

March,1833.      ,  .  ,         i-  -,       ,  mi. 

v^^^v^^^  ther  parent  to  be  alive,  and  take.  The  property  is  to  go 
Roberu  to  the  father  if  living,  if  not,  to  the  mother,  &c. 
JacluoD.  2.  Because,  if  property  descended  from  either  parent 
was  meant,  the  expression  "derived  from  such  parent," 
as  referred  to  in  the  first  class  of  cases,  was  entirely  su- 
perfluous and  unnecessary.  "Actually  purchased/'  or 
"otherwise  acquired,"  would  here  embrace  any  possible 
case. 

3.  Because,  if  the  property  descended  from  the  moth- 
er, and  the  father  be  dead,  it  would  go  to  the  heirs  of  the 
child,  on  the  part  of  the  father,  in  exclusion  of  them  on 
the  part  of  the  mother;  and  woudd  be  repugnant  to  the 
third  and  fourth  sections  of  the  act  of  1784,  ch.  22. 

4.  Because,  the  third  section  of  act  of  1784,  ch.  10, 
which  controls  the  seventh  section  of  chapter  twenty-two, 
contemplates  such  an  acquisition  of  property  by  the 
child,  as,  without  the  corrective  influence  of  the  former 
section,  would  make  it  depend  upon  the  accident  of  the 
father's  death  before  that  of  the  child,  whether  the  prop- 
erty so  acquired  by  the  child,  would  not  be  transferred  to 
the  mother's  family,  and  the  paternal  line  thus  be  defeated. 
An  estate  descended  from  either  parent,  could  not,  there- 
fore, be  meant,  as  by  the  whole  spirit  and  tenor,  and 
the  express  provisions  of  both  acts,  the  line  of  that  pa- 
rent from  which  an  estate  decends,  is  to  be  preferred  to 
the  line  of  the  other  parent. 

5.  Because,  the  mischief  recited  in  the  preamble  to 
the  third  section  of  chapter  ten,  and  which  the  enacting 
clause  of  the  section  undertakes  to  remedy,  is  the  acci- 
dent of  the  death  of  the  father,  in  the  lifetime  of  the 
child,  and  of  the  mother,  whereby  the  descent  might  be 
altered,  &c.  If  the  expression  "otherwise  acquired," 
includes  an  estate  descended  from  the  father,  then  it 
could  not  aptly  be  termed  an  accident  that  the  father 
died  before  the  son,  or  a  grievance  that  the  estate,  in 
Ifaat  event,   took  a  direction  whereby  the  paternal  line 
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might  be  deprived  of  it,  as  in  such  case,  that  would  be  NAsnviLLB, 
the  very  destination  which  the  act  intended.  v.J!^v^^ 

6.  Otherwise  acquired,  does  not  mean  an  estate  de-  Roberts 
scended  from  the  mother.  For,  if  the  estate  descended  Jacktoo^ 
from  her  to  the  son,  ^e  must  necessarily  be  dead  before 

the  son.  And  yet  the  provision  under  consideration 
contemplates  that  she  may  be  alive  at  the  death  of  the 
son,  and  undertakes  to  qualify  the  estate  which  she  shall 
take  from  him. 

7.  Otherwise  acquired,  does  not  mean  lands  descended 
from  either  parent;  for  these  words  have  reference  to  a 
case  in  which  the  heritable  line  might  be  altered  by  the 
accident  of  one  person  dying  before  another,  and  that 
consequence  is  guarded  against  by  the  third  section  of 
chapter  ten.  If  the  case  of  a  descent  be  included,  the 
consequence,  as  regards  the  deprivation  of  the  paternal 
line,  is  avoided;  but  that  same  consequence,  as  regards 
the  maternal  line,  is  in  some  cases  most  certainly  and  in- 
evitably incurred.  Take  the  case  of  a  descent  from  the 
mother.  If  the  child  die  before  the  mother,  and  then 
she  die,  the  father  is  tenant  by  the  courtesy  after  her 
death,  and  upon  his  death,  the  inheritance  goes  to  the 
the  heirs  of  the  mother.  But  if,  by  accident,  (the  very 
thing  which  the  act  meant  to  guard  against,)  the  mother 
die  before  the  child,  and  then  the  child  die,  the  estate 
goes  to  the  father  and  his  heirs.  If  the  father  die  before 
the  mother,  and  then  she  die,  her  estate  goes  to  the  child, 
and  if  he  die  without  child,  then  the  estate  goes  to  the 
relations  of  the  mother.  So  that  we  see,  if  property 
descended  from  either  parent  be  included  in  the  words 
^^otherwise  acquired,"  the  act  effectually  guards  against 
the  transfer  of  the  father's  estate,  into  the  mother's  fami* 
ly,  by  the  accident  of  his  dying  first;  but  it  causes  when 
the  mother  dies  first,  and  then  the  son,  living  the  father, 
her  estate  to  go  with  absolute  certainty  into  his  family. 
Before  the  passage  of  the  third  section  of  chapter  ten,  if 
the  father  might  succeed  to  the  mother's  estate,  so  might 
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Nashviixe,  ghe  to  his,  if  the  words,  otherwise  acquired,  and  in  the 

March,  1833.  .  .  i-    ,  i 

*».^p^v-^^  seventh  section  of  chapter  twenty-second,  mean  property 
Robertt  descended  from  either  parent.  But,  by  giving  them  this 
Jttckton.  meaning,  the  chance  of  her  ever  succeeding  to  the  fa- 
ther's estate,  is  entirely  taken  away,  while  her  own  estate 
remains  subject,  in  certain  cases,  to  fall  into  the  father^s 
family,  according  as  the  accident  of  death  may  happen 
in  the  order  of  time. 

8.  These  words  are  not  intended  of  a  descent  from 
the  father.  On  the  death  of  the  husband,  without  a  child, 
the  widow  is  entitled  to  a  third  for  life,  as  dower,  and 
the  brothers  and  sisters  of  the  husband,  and  for  want  of 
such,  the  uncles  and  aunts  of  the  husband,  to  the  fee 
simple.  Then,  why  give  her  the  whole  for  life,  if  the 
child  die  after  the  husband,  when,  by  the  occurrence  of 
the  death  of  the  child  posterior  to  that  of  the  husband, 
the  mother  is  left  in  the  same  situation  precisely  as  if 
there  had  been  no  child  originally? 

9.  These  words  are  not  intended  of  a  descent  from 
thfs  mother.  If  the  child  die  before  the  mother,  the  fa- 
ther would  be  tenant  by  the  courtesy,  for  life.  If  the 
child  die  after  the  mother,  the  father  would,  but  for  the 
construction  of  these  acts  against  which  I  am  contending, 
be  still  tenant  by  the  courtesy,  and  only  entitled  for  life. 
Then,  why  should  the  accident  of  the  child's  death,  hap- 
pening before  or  after  that  of  the  mother,  as  the  case 
might  be,  make  such  an  important  difference  in  the  des- 
tination of  her  property,  when  the  situation  of  the  father, 
let  this  accident  fall  out  as  it  might,  would  be  in  all  re- 
spects the  same?  If  arguments  drawn  from  political 
considerations,  are  to  have  any  weight,  it  cannot  be  per- 
ceived what  argument  of  that  description  could  have 
influenced  the  Legislature,  if  they  intended  the  construc- 
tion insisted  on  by  the  plaintiffs  in  error. 

10.  Upon  the  whole,  then,  the  words  "otherwise  ac- 
quired," in  application  to  this  case,  mean  an  estate  ac- 
quired by  the  child,  not  by  derivation  from  a  parent,  (as 
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contradistinguished  from  a  descent*)  nor  by  descent  from  Nashvillk, 
a  parent,  nor  07  actual  purchase  from  any  one  else;  but  s^^^v-^^^ 
they  mean  an  estate  acquired  by  gift  and  conveyance,  or      Roberu 
by  devbe,  or  perhaps  by  descent,  from  some  person     jftckioo. 
other  than  the  parent.     This  construction  would  comport 
with  the  spirit  and  intention  of  the  acts,  and  would  recon- 
cile those  discrepancies  between  their  different  parts, 
which  would  inevitably  ariSe  from  a  contrary  interpreta- 
tion. 

Green,  J.  delivered  the  opinion  of  the  court. 

In  the  passage  of  the  act  of  1784,  ch.  22,  the  Legis- 
lature manifestly  intended,  first,  that  those  nearest  in 
blood  to  the  intestate,  should  inherit  his  estate  in  prefer- 
ence to  those  more  remote;  second,  that  the  blood  of 
the  father  should  inherit  preferably  to  that  of  the  mother; 
and  third,  that  the  line  from  whence  the  estate  descen- 
ded, should  inherit  it. 

They  intended  to  favor  the  paternal  line,  in  casting 
iqpoD  it  the  inheritance,  where  the  estate  was  acquired  by 
purchase,  in  preference  to  the  maternal  line;  but  in  cases 
where  the  estate  descended  upon  the  intestate,  from  his 
mother,  and  there  be  no  children,  or  brothers  and  sisters 
of  the  whole  blood,  then  th^  paternal  line,  so  far  from 
being  favored,  is  excluded  altogether,  and  the  estate*  is 
cast  upon  the  relations  of  the  mother. 

With  this  view,  let  us  consider  what  is  the  meaning  of 
the  act  of  1784,  ch.  10,  sec.  3.  This  section  recites,  that 
'^whereas,  by  the  seventh  section  of  the  said  act,  (1784^ 
ch..  22,)  real  estate  actually  purchased  or  otherwise  ac- 
quired, by  any  intestate,  are  to  descend  to  the  father,  if 
living,  but  if  dead,  then  to  the  mother  of  such  intestate 
and  her  heirs,  by  which  the  descent  may  be  altered  by 
the  accident  of  death,  and  the  paternal  line,  which  is  fa- 
vored in  all  other  instances,  may  be  deprived  of  the  in- 
beritance  by  such  accident:  for  remedy  whereof,"  &c. 
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NABHvii.t»,  Now  this  recital  is  inconsistent  with  the  construction  that 
v^F^v-^^J  the  words  otherwise  acquired,  are  intended  to  include  es- 
Robertt  tates  descended  from  either  parent. ,  We  have  seen  that 
Jackion.  it  was  the  policy  of  the  act  of  1784,  ch.  22,  that  the 
mother's  estate  should  go  to  her  relations,  and  that  id 
such  case,  the  paternal  line  was  not  only  not  preferred, 
but  it  is  absolutely  excluded  from  the  inheritance.  How 
could  the  Legislature  then  ^ay,  (if  otherwise  acquired, 
meant  estates  descended  from  either  of  the  parents) 
that  the  paternal  line  was  favored  in  all  9ther  instances 
except  the  one  enumerated,  when  the  fact  was,  that  the 
paternal  line  was  only  favored  in  instances  where  the  es- 
tate was  acquired  otherwise  than  by  descent  from  the 
parents?  The  language  used  in  this  recital,  indicates 
strongly  to  my  mind,  that  they  intended  to  use  the  words 
otherwise  acquired,  in  a  limited  sense,  and  not  as  em- 
bracing acquisitions  by  descent  from  the  parents. 

Again:  this  third  section  provides  that  the  estate  shall 
vest  "in  the  father  of  such  intestate  if  living,  but  if 
dead,  then  in  the  mother  for  life,  and  after  the  death  of 
the  mother,  then  in  the  heirs  of  such  intestate  on  the 
part  of  the  father,"  &c.  If  the  words  "otherwise  ac- 
quired,'' be  taken  to  mean  lands  descended  from  the  pa- 
rents, then  if  the  mother  be  dead  and  the  father  living, 
the  lands  descended  from  the  mother  would  vest  in  the 
father  and  descend  to  his  heirs;  thereby  taking  the  moth- 
er's estate  from  her  family,  and  casting  it  upon  the  family 
of  the  father  exclusively.  This  would  be  directly  con- 
trary to  the  provision  of  the  third  and  fourth  sections  of 
1784,  ch.  22,  and  would  be  so  repugnant  to  the  feelings 
of  society,  that  it  would  not  be  tolerated. 

The  truth  is,  the  Legislature  have  not  attempted  to  use 
technical  language  in  either  1784,  ch.  22,  sec.  7,  or 
1784,  ch.  10,  sec.  3.  Technically,  estates  are  only  ac- 
quired by  purchase,  and  by  descent.  But  here,  they 
used  the  words,  actually  purchased,  as  contradistin- 
guished from  the  extended  technical  sense  of  the  word 


Digitized  by  VjOOQ IC 


or   THE    STATE    OF   TENNESSEE. 

purchase.  They  mean,  acquired  by  actual  payment  of  Nasrtillk, 
consideration  for  the  lands;  thus  leaving  the  words,  oth- 
erwise acquired,  ample  operation,  without  involving  these 
acts  in  the  absurdities  and  contradictions  which  would 
I  result  from  a  contrary  construction.  I  therefore  think 
that  lands  descended  from  either  parent,  are  not  within 
the  provisions  of  the  sections  imder  consideration.  In 
this  opinion  I  am  fortified  fag^  the  uniform  adjudications  of 
the  courts  of  North  Carolina.  2  Taylor's  Rep.  406:  1 
Mur.  493:  see  also  the  able  argument  of  judge  Haywood, 
m  2  Hay.  246. 

We  are  therefore  for  affirming  the  judgment. 

Judgment  affirmed. 


it^< 


Perrt  v8.  Smith  and  Mavfield. 

The  Snpreme  Coart  will  not  weigh  evidence,  or  control  the  court  below 
in  refoflhig  a  ne  ^r  trial,  unless  it  shall  mdnifestly  appear  that  there  is  a  great 
preponderance  ngamst  the  verdict 

Declarations  of  a  party,  which  form  no  part  of  the  transaction,  made 
after  a  conveyance  of  property  by  him,  are  not  admSssible  evidence. 

Bnt  if  the  party  is  examined  as  a  witnesst  snch  deckrations  may  be  ad- 
mitted to  impeach  his  testimony. 

Peck,  J.  delivered  the  opinion  of  the  coinrt 

This  was  an  action  on  the  case,  in  trover,  brought  by 
the  defendants  in  error  against  the  plaintiff  in  error,  for 
the  conversion  of  the  slaves  mentioned  in  the  declaration. 
Plea,  not  guilty  and  issue.  The  jury  found  a  verdict  for 
the  defendants. 

The  evidence  is  all  set  out,  and  it  is  insisted  that  there 
is  a  preponderance  of  evidence  against  the  finding  of  the 
jury;  that  on  the  motion  made  in  the  court  below  for  a 
new  trial,  the  verdict  ought  to  have  been  set  aside  and  a 
new  trial  granted.     The  evidence  is  voluminous ;  it  would 
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NA8HVILLS9  be  exl^diog  this' opinion  to  an  unreasonable  length  to  go 
into  it  and  show  the  bearing  of  its  several  parts  upon  the 
matters  in  issue,  and  how  the  same  should  be  weighed  to 
produce  correct  results.  In  the  view  we  take  of  this  case, 
.  we  consider  it  does  not  belong  to  us  to  weigh  the  evidence 
and  control  both  the  court  below  and  the  jury,  by  refusmg 
a  new  trial,  unless  it  shall  appear  manifesdj  that  there  is 
a  great  preponderance  agamst  the  finding.  Where  that 
appears,  the  court  will  consider  of  it,  and  being  satisfied 
of  such  preponderance  in  the  testimony,  will  feel  them- 
selves constrained  to  do  what  the  circuit  court,  in  the 
opinion  of  this  court,  ought  to  have  done^  award  a  new 
trial.  Here  is  evidence  on  both  sides.  There  are  circum- 
stances, and  facts  brought  to  the  view  of  the  court,  which, 
if  taken  alone,  might  incline  the  mind  to  the  conclusion, 
that  the  transfer  of  the  negroes  in  question  had  been  made 
with  a  view  to  hinder  creditors  fit)m  obtaining  just  de- 
mands; it  was  on  the  eve  of  a  judgment  about  to  be  ob- 
tained against  Newton;  the  transfer  was  between  relatires; 
few,  if  any,  present  at  the  transaction  but  relatives. 
These,  with  other  signs  which  usually  accompany  firau- 
dulent  transactions,  if  taken  alone,  would  not  only  pro- 
duce preponderance,  but  would  be  taken  as  ct)nclusive  to 
establish  the  firaud. 

But  on  the  facts,  how  does  the  case  appear,  when  the 
evidence  on  the  other  side  is  made  to  meet  that  which 
impeaches  the  transaction:  it  is  all  met  by  proof  offered 
in  behalf  of  the  plaintiff  below.  Newton  is  proved  to 
have  been  the  debtor  of  Smith;  the  settlement  of  the  de- 
mands was  made  in  the  presence  of  men  of  credibility; 
the  property  passed  at  its  reasonable  value;  and  posses- 
sion accompanied  the  deed  or  bill  of  sale.  The  fact  of 
the  negroes  afterwards  being  found  in  the  possession  of 
Mrs.  Newton,  while  her  husband  was  firom  home,  b  ex* 
plained  in  a  way  honorable  to  Mrs.  Smith,  the  daughter; 
who,  to  lighten  the  burthens  of  a  destitute  mother,  bad. 
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without  the  knowledge  of  her  husband,  sent  the  servants  Nashtills, 
on  one  occasion,  back  to  the  house  of  Newton. 

Whatever  signs  of  fraud,  therefore,  have  been  made  to 
appear  on  the  one  side,  the  proof  touching  them  have 
been  met  on  the  other.  There  was  nothing  dishonest  iff 
Newton  preferring  to  pay  this  debt.  In  law  and  in  mor- 
als, distinctions  between  creditors  cannot  well  be  made; 
for  if  inquiry  as  to  the  respective. merits  of  creditors 
were  let  in,  it  would  be  endless  in  detail,  and,  it  is  feared, 
would  too  often  end  in  capricious  judgment. 

Another  question  debated,  arises  on  the  rejection  of 
such  parts  of  depositions  as  relate  to  the  sayings  and  do- 
ings of  Newton,  after  the  transfer  of  the  slaves  to  his  son- 
in-law,  Smith.  It  is  insisted  that  this  evidence  was  pro- 
per, add  that  the  rejection  of  it  was  ernmeous.  Perhaps 
themost  easy  and  natural  way  of  answering  the  argument,  is 
to  reply,  that  common  sense  dictates  that  if  the  transac- 
tion was  honest  and  bona  fide  at  the  time  it  took  place, 
that  no  posterior  act  of  Newton  without  the  participation 
of  Smith,  could  defeat  it.  Touching  any  subsequent  dis- 
position of  property  remaining  with  Newton  after  the  ne- 
groes were  conveyed,  Smith  had  nothing  to  do.  So  too, 
as  to  any  thing  he  said  posterior.  Smith  not  being  pres-^ 
ent,  cannot  prejudice  his  vested  right.  Neither  of  these 
acts  of  Newton  necessarily  connect  themselves  with  the 
past  transaction  with  Smith.  So  far  as  this  evidence  was 
admissible,  it  vras  permitted  to  go  to  the  jury,  to  wit,  the 
impeaching  the  credit  of  Newton  as  a  witness  offered  by 
Smith  upon  the  trial.  The  circuit  court  took  the  proper 
distinction;  rejectmg  the  one  as  hearsay,  and  the  acts  as 
forming  no  part  ef  ^res  ge$ta,  but  admitting  it  as  say- 
ings of  the  witness,  inconsistent  with  the  evidence  be  had 
given  in. 

There  is  no  error  m  the  judgment:  it  is  therefore  af- 
firmed. 

Judgment  affirmed. 


Digitized  by  VjOOQIC 


336  CASKS    IN  THE    StTFBBBIE    COUET 


Nashville,  Bugg  ts.  NoRRIs'  lessee. 

March,  183S. 

P  The  poaseasioii  of  land  under  a  grant,  daring  the  pendency  of  a  cayeat 

V  filed  by  the  party  in  possession,  will  not  constitnte  ouch  a  poneaiion  as  to 

Norrii.       form  ^  bar  under  the  act  of  limitationB  of  1819,  ch.  28,  tec.  1. 

A  decree  or  jadgment  in  a  caveat,  conclades  the  rights  of  the  parties, 
and  is  admissible  evidence  in  an  ejectmmit,  where  the  lessor  of  the  plain- 
tiff and  the  defendant  were  the  parttes  to  the  caveat 

The  possession  of  a  party  pending  a  caveat,  is  subordinate  to  the  de- 
cree or  judgment  rendered  therein. 

Catron,  Gh.  J.  deliyered  the  opinion  of  the  court. 

In  1783,  Norrb  entered  the  land  in  controversy.  In 
1809,  the  grant  to  Williams,  under  which  the  plaintiff  in 
error  claims,  was  made,  founded  on  an  entry  made  in 
1807.  In  1816,  Norris  was  about  obtaining  a  grant,  to 
prevent  which,  Williams  filed  his  caveat,  alleging  Bass's 
grant  to  be  the  better  title.  Facts  were  screed,  and  found 
by  a  jury,  presenting  the  respective  claims  of  Williams 
and  Norris.  The  matter  was  litigated  with  great  perti- 
naci^  in  the  different  State  courts,  until  1822,  when  the 
cause  was  finally  decided  in  the  supreme  court.  This 
court  reversed  the  judgment  of  the  circuit  court;  and 
proceeding  to  give  such  judgment  or  decree  as  the  said 
circuit  court  ought  to  Jiave  pronounced,  ordered,  adjudg- 
ed and  decreed  that  Ezekiel  Norris,  the  caveatee,  had  by 
virtue  of  his  said  entry,  the  better  title  to  the  said  two 
hundred  and  forty-six  and  three-fourths  acres  of  land  cov- 
ered by  the  claim  of  the  caveator,  which  is  the  quanti- 
ty interfered  with  by  said  respective  claims,  and  which 
is  the  land  in  controversy.  And  they  did  further  order> 
adjudge  and  decree,  that  a  grant  issue  to  Ezekiel  Norris 
for  the  lands  by  him  surveyed  upon  his  said  entry,  and 
that  Williams  pay  the  costs. 

From  tfab  judgment  Williams  obtamed  and  prosecuted 
a  writ  of  error  to  the  supreme  court  of  the  United  States^ 
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where  the  causAemained  until  ISST,  when  it  was  dis-  Nashtills, 


missed  from  that  court,  and  Norris  obtained  a  grant  dated 
9th  April  1827,  and  on  the  30th  July,  1827,  brought  thiii 
action  of  ejectment. 

.  About  1818,  pending  the  caveat  suit,  Williams  took 
possession  of  the  land  in  controva'sy,  and  continued  it 
by  his  tenants,  up  to  the  time  of  bringing  this  action.  On 
the  trial  he  proved  the  fact  of  possession  for  seven  years, 
and  relied  in  his  defence  on  the  act  of  1819,  ch.  28. 

To  rebut  the  effect  of  the  seven  years  possession,  Nor- 
ris gave  in  evidence  the  record  of  the  caveat  suit.  The 
circuit  court  adjudged  that  during  its  progress,  Williams 
could  not  avail  himself  of  his  possession,  and  Norris  ob- 
tained a  verdict  and  judgment.  The  judgment  as  an  es- 
toppel could  well  be  given  in  evidence.  7  Bac.  Ab.  40, 
Verdict  U.  Was  Williams's  possession  subordinate  to  the 
judgment  and  decree  in  the  caveat  cause?  If  so,  the  de- 
cree was  correctly  given  in  evidence  against  him,  to  prove 
the  facts,  that  the  suit  was  pending,  and  that  it  was  ad- 
judged upon  its  merits  in  favor  of  Norris.  1  Yerg.  Rep. 
349,  and  cases  cited:  Estill  vs.  Taul,  2  Terg.  Rep.  467: 
3  East's  Rep.  351. 

To  determine  the  operation  of  the  caveat  suit  upcm 
the  possession  of  Williams,  we  must  enquire  into  its  na- 
ture, and  the  jurisdiction  and  powers  of  the  court  to  de- 
termine the  respective  rights  of  the  parties.  The  pow- 
ers of  the  court  were  derived  from  the  acts  of  1806,  ch. 
2,  sec.  16,  17, 1807,  ch.  2,  sec.  47,  48,  and  1807,  ch. 
17.  By  the  practice  under  these  statutes,  the  powers  of 
the  courts  will  be  found  co-extensive  with  any  conflicting 
rights  two  claimants  may  have,  where  the  defendant  is  at- 
tempting to  perfect  his  entry  into  a  grant  by  survey. 

By  a  liberal  construction,  the  statutes  have  been  ex- 
tended to  one  claiming  granted  land;  and  from  this  con- 
struction has  flowed  the  consequence  claimed  for  Wil- 
liams in  this  cause,  that  he  could  hold  out  Norris  with  his 
old  special  entry,  until  his,  Williams's,  younger  title  was 
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Nashtillb,  confirmed  into  the  better  right,  by  force  of  the  act  of  lim- 
'  itations.  Had  the  strict  letter  of  the  statutes  been  pur- 
sued, and  this  mode  of  proceeding  only  been  applied  to 
conflicting  entries,  neither  party  having  a  grant,  the  ad- 
judications would  have  been  necessarily  conclusive.  We 
will  take  the  present  case  as  an  instance,  and  suppose 
Williams  had  had  no  grant*  He  filed  his  caveat  with  the 
surveyor,  alleging  he  had  a  valid,  special  entry;  that  Nor- 
ris  had  surveyed  the  same  land,  but  that  his  entry  was  not 
valid,  he  never  having  paid  the  state  for  the  land,  nor  was 
his  entry  special. 

Each  party  had  the  right  to  submit  such  facts  as  were 
material  to  the  cause;  on  these,  (being  found  by  the  jury) 
and  on  such  as  the  parties  might  agree,  the  court  proceed- 
ed to  determme  who  was  entitled  to  the  land,  and  adjudg- 
ed and  decreed  it  to  Norris  as  above. 

And  secondly,  ordered  the  surveyor  to  certify  the  plat 
to  the  register,  secretary  and  governor,  that  the  land  might 
be  granted.  Only  one  of  the  parties  could  lawfully  have 
a  survey  and  grant. 

Had  such  decree  been  made  for  Norris,  Williams  would 
have  been  concluded  by  the  adjudication,  because  it  is  an 
established  rule  of  law,  that  a  matter  which  has  been 
once  directly  decided,  shall  not  again  be  litigated  between 
the  same  parties;  but  judgment  must  be  directly  upon  the 
point.  And  such  judgment  may  be  given  in  evidence  by 
way  of  estoppel  in  causes  where  special  pleading  is  not 
required.  1  Peake's  Ev.  34:  1  Salk.  376.  The  exten- 
sion of  the  statutes  to  protect  a  grantee  from  a  cloud  being 
suspended  over  his  title,  does  not  limit  or  impair  the  ju- 
risdiction of  courts  to  try  by  caveat,  and  determine  who 
has  the  better  right.  The  powers  of  the  courts  to  ad- 
judge and  decree  in  favor  of  the  better  conflicting  title, 
are  as  ample  as  if  the  proceedings  were  by  bill  in  equity; 
and  the  decree  grounded  upon  the  facts  agreed,  and  found 
by  the  jury,  is  in  substance  the  same  as  a  decree  upon  a 
bill;  as  is  seen  by  the  judgment  under  examination,  and 
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88  has  been  often  directly  or  indirectlj  determined  hj  Nashvillb, 
this  court.  2  Tenn.  Rep.  210,  330:  2  Hay.  Rep.  103:  ^'"^***^^ 
Mar.  and  Terg.  Rep.  248,   Rutlege  vs.  Connor,  Knox- 
ville,  1831. 

Had  Williams  filed  his  bill,  the  court  had  jurisdiction, 
and  had  the  matters  controverted  in  this  caveat  been  liti- 
gated in  equity,  and  the  bill  been  dismissed  because  Nor- 
ris  had  the  better  right,  then  the  condition  of  the  parties 
would  have  been  substantially  as  the  caveat  cause  left  them 
on  its  final  determination,  with  this  addition,  that  Norris 
was  in  the  situation  as  if  he  had  been  eojoined  by  Wil- 
liams firom  obtaining  a  grant,  or  entering  on  the  land. — 
Norris  was  in  the  most  effectual  form  restrained  from  ob- 
taining a  grant,  and  had  be  entered  could  have  been  treat- 
ed as  a  trespasser  by  Williams,  without  any  power  of  re- 
sistance derivable  from  his  superior  equity. 

But  it  is  insisted  Norris  might  have  filed  his  bill,  asking 
to  have  his  better  entry  clothed  with  Williams's  legal  ti- 
tle, he  bemg  a  sub-purchaser  from  the  State,  with  record 
knowledge  of  Norris 's  first  purchase.  Admit  Norris 's 
power  to  prosecute  such  a  bill  successfully,  yet  it  could 
only^  have  been  a  cross  litigation  to  no  end,  save  to  avoid 
the  effect  of  Williams's  possession.  The  caveat  deter- 
mined every  fact,  and  adjudged  the  titles  just  as  conclu- 
sively and  as  certainly  as  the  bill  could  have  done. 

The  suit  by  caveat  having  the  force  and  effect  in  this 
case  of  a  suit  by  bill  in  equity,  was  Williams's  posses- 
sion pending  such  suit,  subordinate  to  the  litigation.^  We 
think  it  clearly  was.  The  respective  rights  of  the  parties 
were  passed  upon  by  the  judgment  as  they  existed  when 
the  caveat  was  filed;  to  which  time  the  decree  related,  as 
well  as  to  the  time  when  it  was  passed.  It  operated  on 
the  intermediate  possession  which  it  merged.  Were  Wil- 
liams permitted  to  take  advantage  of  his  own  wrong,  (for 
b  favor  of  a  wrongful  holding  alone  the  statute  of  seven 
years  operates,)  and  to  violate  one  of  the  oldest  and 
soundest  maxims   known   to  courts  of  law  or  equity, 
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Naarville,  the  ludsment  and  decree  in  the  caveat  would  be  falsified 

March  1B33 

and  treated  as  an  idle  ceremony  and  delusion 

The  court  did  order,  adjudge  and  decree,  that  Ezekiel 
Norris,  (at  the  time  of  making  the  decree,)  hath  the  bet- 
ter title  by  virtue  of  his  said  entry  to  the  land  in  contro- 
versy. It  is  admitted  by  the  counsel  for  Williams,  that 
if  he  had  prosecuted  his  claim  by  a  bill  in  equity,  the  in- 
termediate possession  between  the  commencement  and 
conclusion  of  the  suit  would  have  been  subordinate  to  it, 
and  merged  by  the  decree.  In  such  case,  and  the  one 
under  examination,  we  think  there  is  no  material  differ- 
ence; if  any,  it  is  in  favor  of  the  caveat,  as  the  more  ef- 
fectual remedy. 

It  is  urged  with  great  earnestness  on  the  court,  that  this 
determination  will  shake  the  authority  of  Hickman's  les- 
see vs.  Gaither  and  Frost,  (2  Yerg-  Rep.  200.)  This  is 
far  from  being  the  fact.  In  that  cause  Hickman  was  ca- 
veated  by  Buchanan,  and  pending  the  suit  Gaither  and 
Frost  by  independent  grants,  without  Buchanan's  boun- 
dary, had  seven  years  adverse  possession.  After  B's  ti- 
tle was  adjudged  the  better,  Hickman  run  out  his  entry 
across  one  side  of  B's,  so  as  to  reach  the  younger  titles 
of  Gaither  and  Frost,  by  an  oblong:  whereas,  had  he  run 
in  a  different  form,  they  would  have  been  unaffected. — 
Gaither  and  Frost  were  no  parties  to  the  caveat  suit,  and 
neither  they  nor  Hickman,  until  he  was  cast  by  Buchan- 
an, ever  imagined  that  H's  entry  interfered  with  them. 
They  having  been  no  parties  to  the  caveat  suit,  their  title 
Was  not  bound  by  the  judgment;  which,  had  it  been  in 
Hickman's  favor,  could  have  had  no  effect  on  Gaither  and 
Frost.  1  Feake's  Ev.  34:  2  Yerg.  Rep.  469. 

The  other  point  made  in  this  cause,  claiming  the  ben- 
efit of  seven  years  possession  before  the  caveat  was  filed ^ 
on  a  part  of  .the  Bass  grant  north  of  Elk  river,  and  not 
on  the  disputed  part,  was  adjudged  below  in  accordance 
with  the  cases  of  Talbot  and  M'Gavock,  (1  Yerg.  Rep. 
^62,)  and  Hopkins  against  M 'Queen,  at  Sparu,  Septeai^ 
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ber,  1832,     The  decision  conformed  to  the  now  settled  ^/■*^'^J:?» 

'  ,  March,  1833. 

law.     We  think  the  judgment  should  be  affirmed. 

Green,  J.  dissented. 

Judgment  affirmed. 

D.  Craighead^  for  plaintiff  in  error. 

O.  B.  Hayes  and  G.  W.  Gihhs^  for  defendant  in  error- 

Peeler  and  Campbell  vs,  Norris'  Usset. 

The  poneasion  of  land  under  a  grant,  during  the  pendency  of  a  eaToaf 
filed  by  the  party  in  poaaeaBton,  will  not  eonatitote  aneh  a  poaaeaaion  as  to 
form  a  bar  under  the  act  of  limitationa  of  1S19,  ch.  28»  aec.  1. 

This  was  an  action  of  ejectment,  commenced  in  1827. 
The  grant  to  the  lessor  of  the  plaintiff,  Norris,  is  young- 
er than  the  grant  to  Campbell,  but  he,  Norris,  relied  up^' 
on  an  older  special  entry,  as  evidence  of  his  superior  ti- 
tle. 

The  defence  insisted  on  by  Campbell,  was  the  act  of 
limitations  of  1819,  ch.  28.  The  facts  of  the  case  ne- 
cessary to  be  noticed,  areas  follows:  Campbell  was  in 
possession  of  the  land  under  his  grant,  and  in  1816  filed 
a  caveat  against  the  lessor  of  the  plaintiff,  to  prevent  him 
from  obtaining  a  grant,  which  in  1827  was  finally  decided 
in  favor  of  Norris,  and  a  grant  ordered  to  issue  to  him. 
Campbell  was  in  possession  of  the  land  in  controversy, 
claiming  under  his  grant  during  the  whole  time  the  caveat 
suit  was  pending  in  the  courts,  to  wit,  from  1816  to  1827. 

The  circuit  court  charged  the  jury,  "that  if  on  the  tri- 
al of  the  caveat  suit  between  Campbell  and  Norris,  the 
same  land  was  in  dispute  that  is  now,  and  Campbell  had 
at  the  time  of  filing  the  caveat,  been  seven  years  in  pos- 
session of  the  land,  he,  Campbell,  might  have  set  up  that 
possession  against  Norris'  claim;  and  if  he  did  not  set  up 
his  possession,  it  is  a  circumstance  for  the  consideration 
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^tS""*"'  ^^  *«  j«My>  against  his  haviDghad  such  possession  before 
he  filed  the  caveat.  That  the  act  passed  in  1797,  was 
made  to  remove  doubt,  and  explain  the  act  of  1715,  but 
did  not  repeal  it.  That  the  caveat  filed  by  Campbell  on 
the  30th  March,  1816,  against  Norris,  if  for  the  same 
land,  and  between  the  same  parties,  was  such  a  suit  by 
Norris  as  would  during  the  pendency  of  that  suit,  jn'event 
the  operation  of  the  act  of  limitations,  though  the  act  had 
already  commenced  its  operation,  until  the  suit  was  deci- 
ded; that  the  record  of  the  judgment  m  the  caveat  suit, 
if  for  the  same  land,  and  between  the  same  parties,  and 
upon  the  same  question  of  right  was  conclusive  evidence 
against  the  defendant  in  this  case,  as  to  all  right  which 
Campbell  had  at  the  time  of  filing  the  caveat,  whether 
CampbeU,  in  the  caveat  suit  set  up  his  possession  or  not, 
and  that  the  statutes  of  limitation  could  have  been  relied 
upon  by  him  in  said  suit."  The  jury  returned  a  verdict 
for  the  lessor  of  the  plaintiff. 

F,  B.  Foggj  for  plaintiffs  in  error. 

O.  B,  Hayes  and  ^ndereon^  for  defendant  in  error. 

Catron,  Ch.  J.  As  to  the  first  point,  can  Campbell 
avail  himself  of  the  statute  of  limitations  operating  in  his  fa* 
vor  during  the  time  the  caveat  suit  was  pending?  I  would 
content  myself  with  the  opinion  of  a  majority  of  the  court 
delivered  at  this  term  in  the  cause  of  Bugg  vs.  Norris,  had 
not  two  of  my  brother  judges  delivered  opinions  in  this 
cause  contrary  to  that  determination.  I  have  in  the  recess 
of  the  court  again  looked  into  the  doctrine,  and  think  the 
opinion  abundantly  sustained  on  principle  and  authority. 

In  this  cause,  as  in  Bugg  vs.  Norris,  it  was  adjudged, 
^4hat  Ezekiel  Norris  hath  the  better  right  and  title  to  the 
land  in  controversy,  and  that  a  grant  issue  to  said  Ezekiel 
Norris,"  &c.  This  judgment  was  upon  the  direct  and 
only  issue  between  the  parties,  to  wit,  who  hath  the  bet- 
ter right.     It  was  pronounced  by  this  court,  and  is  in  fiill 
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force,  and  was  conclusive  on  Campbell  and  his  tenants.  Nasbvillb, 
Treveran  vs.  Lawrence,  1  Salk.  276:  Outram  vs.  More-     ^^  ' 
wood,  3  £.  351:  Estill  vs.  Taul,2  Yer.  Rep.  407. 

Had  the  judgment  been  in  Campbell's  favor,  'that  his 
was  the  better  right  and  title,'  Norris^  would  have  been  es- 
topped ever  after  from  setting  up  his  claim,  because  he 
would  have  been  prohibited  from  obtaining  a  grant. 

Estoppels  are  reciprocal,  and  bind  both  parties.  4 
Com.  D.  Estoppel  B.  I|  follows^  if  Norris*  right  would 
have  been  concluded,  Campbell's  must  be.  He  came 
into  court  to  try  titles  with  Norris,  and  must  abide  the 
consequences  a  decision  in  his  favor  would  have  imposed 
on  Norris,  notwithstanding  the  caveat  was  founded  on  a 
grant. 

The  decision  also  awarded  to  Norris  the  grant  for  the 
land,  the  main  object  and  aim  of  the  proceeding,  in 
which  both  parties  were  actors,  the  defendant  after  he 
was  brought  into  court,  as  well  as  the  plaintiff.  Norris,. 
pursuant  to  the  judgment,  binding  the  surveyor,  obtained 
his  grant.  He  brought  his  ejectment.  On  the  trial  he 
read  the  grant,  and  proved  the  defendants  in  possession. 
They  proved  they  had  been  in  under  Campbell's  title  for 
more  than  seven  years  before  the  suit  was  brought,  and 
relied  upon  their  possession  as  a  bar. 

To  do  away  the  effect  of  this  fact,  Norris  read  the  re- 
cord in  the  caveat  suit,  commenced  in  1816,  and  ended 
in  1827,  and  relied  upon  the  judgment  as  part  of  his  title, 
and  as  an  estoppel  to  Campbell's  assumption  that  the  bet- 
ter right  was  in  him,  in  contradiction  of  the  record.  If 
Campbell  was  estopped  by  the  judgment,  it  could  well  be 
given  in  evidence,  and  had  the  jury  found  contrary  there- 
to, the  verdict  would  have  been  set  aside.  7  Bac.  Ab. 
40i  Verdict  U.  Was  Campbell  estopped?  In  Treverai 
vs.  Lawrence,  (1  Salk.  276,  reported  also  in  Modern  and 
Ld.  Raymond,)  it  was  adjudged,  "that  where  an  estoppel 
works  on  the  interest  of  the  lands,  it  runs  with  tife  land  into 
whose  bands  soever  the  land  comes,  and  an  ejectment  i& 
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Nashvi^,  maintainable  upon  the  mere  estoppel.     That  not  only  the 
v^i^sA^iJ  parties  and  all  claiming  under  them,  but  the  court  and  ju- 
Peeler      ry  are  bound  by  this  estoppel,  and  the  jury  cannot  find 
Norris.      against  this  estoppel:  and  the  court  took  this  difference, 
that  where  the  plaintiff's  title  is  by  estoppel,  and  the  de- 
fendant pleads  the  general  issue,  the  jury  are  bound  by  the 
estoppel;  for  here  is  a  title  in  the  plaintiff,  that  is  a  good 
title  in  law,"  &c.     Vide  also,  Conn.  R.  8:  Swift's  Ev. 
11,  12.     It  is  objected  the  caveat  did  not  go  for  the  pos- 
session, although  Norris  to  some  extent  was  an  actor  in 
that  suit:  that  the  judgment  only  bound  the  title.     This  is 
^         true.     But  it  adjudged  the  right  in  Norris  at  the  tim  e 
the  caveat  was  filed,  and  also,  "that  he  hath  the  better 
right  and  title,"  at  the  time  of  the  judgment  given.     The 
possession  held  by  Campbell  during  the  litigation,  was 
subordinate  to  it,  as  an  incident  of  title,  and  drowned  in 
the  judgment.     Behind  it,  Campbell  is  estopped  to  go. 

The"  estoppel  in  the  case  in  Salkield,  was  a  judgment 
that  "worked  on  the  interest;"  it  determined  the  right. 
To  enforce  this  right,  an  ejectment  was  afterwards  pros- 
ecuted, grounded  on  the  estoppel.     So  here. 

Did  the  act  of  1819  work  so  gross  an  injustice,  as  to 
bar  the  true  owner,  whilst  he  was  kept  in  court  by  one  hav- 
ing no  title  when  he  sued,  there  ought  to  be  but  one 
opinion  in  reference  to  it;  it  ought  to  be  altered.  And 
why?  If  Campbell  can  now  successfully  resist  Norris* 
title  by  force  of  the  statute,  there  is  no  reason  why  he 
might  not  have  taken  advantage  of  his  own  wrong,  and  at 
the  end  of  seven  years  after  the  act  was  passed,  have  filed 
another  caveat  on  this  newly  acquired  right,  and  resisted 
Norris'  claim  as  an  actor  in  this  form  of  action;  which 
would  have  been  a  holding  out,  the  same  in  effect,  as  the 
defence  to  the  present  ejectment.  If  it  be  true,  that  the 
possession  is  not  an  incident  of  the  right,  and  not  subor- 
dinate to  a  litigation  directly  involving  it,  and  not  bound 
by,  and  drowned  in  a  judgment  final  and  conclusive  of  the 
right,  then  I  admit  Campbell   has  the  undoubted  title  in 
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fee  by  force  of  the  act  of  limitations,  and  may  well  defend  ?/^^!l^» 

.  •  1  .         .         T»        1         1  March,  1833. 

his  title  and  possession  against  this  suit.    But  that  the  pos-  v-^^v^-^--' 
session  cannot  be  separated  from  the  title,  and  that  it       Peeler 
must  stand  or  fall  with  it,  seems  to  me  a  legal  position  well       Norris. 
established.     I  therefore,  on  this  point,  concur  with  the 
circuit  judge. 

The  second  point  in  this  cause,  has  from  the  nature  of 
the  proceeding  on  a  caveat,  also  presented  some  difficul- 
ty. It  is  insisted,  that  in  actions  affecting  the  realty, 
one  suit  is  not  a  bar  to  another  for  the  same  cause  of  ac- 
tion; and  therefore,  an  ejectment  may  be  brought  to  liti- 
gate the  same  matter  decided  in  a  suit  by  caveat,  between 
the  same  parties. 

Did  the  act  of  1807,  ch.  2,  sec.  48-9,  so  intend?  It 
provides,  that  if  two  claim  the  same  land,  and  one  gets 
a  survey,  the  other  may  file  a  caveat,  setting  forth  the 
nature  of  his  title,  and  call  on  the  adverse  claimant  to 
defend  at  the  next  succeeding  court,  which  shall  pro- 
ceed to  determine  the  right  of  the  cause  in  a  summary 
way,  without  pleadings  in  writing,  by  empannelling  and 
swearing  a  jury  for  finding  such  facts  as  are  material  to 
the  cause,  and  are  not  agreed  upon  by  the  parties;  and 
shall  thereupon  give  judgment.  A  copy  of  the  judgment, 
if  in  favor  of  the  defendant,  on  being  delivered  into  the 
office  of  the  surveyor,  shall  vacate  the  caveat;  and  if  the 
judgment  be  in  favor  of  the  plaintiff,  on  delivering  a 
copy  to  the  surveyor,  the  plaintiff  shall  be  entitled  to 
obtain  a  grant  for  the  land  mentioned  and  described  in 
said  caveat  and  judgment,  in  the  same  manner  as  if  such 
person  caveated,  had  never  obtained  a  survey  therefor. 

It  was  the  duty  of  the  surveyor  to  survey  the  oldest 
entry  first,  (sec.  44,)  and  not  to  record  two  surveys  for 
the  same  land.  Of  necessity,  where  the  litigant  parties 
both  claim  by  virtue  of  conflicting  entries,  and  the  bet- 
ter right  was  adjudged  to  one  in  a  suit  by  caveat,  the 
right  of  the  other  was  concluded. 
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NAsinraLB,      By  construction  a  grantee  has  been  let  in  to  avail  him- 

v^^»-\>^  self  of  the  remedy  by  caveat.     It  is  above  shown  that 

Peeler      estoppels  are  reciprocal;  the  plaintiff  having  the  power  to 

Norrit.     conclude  the  defendant's  right  if  the  judgment  be  in  bis 

power,  is  himself  concluded  if  it  be  the  other  way. 

That  the  same  right  in  different  suits,  cannot  be  twice 
tried  between  the  same  parties,  is  a  general  rule,  having 
no  exception  within  my  recollection  in  Tennessee,  save 
in  actions  of  ejectment;  and  even  in  these  cases,  the 
policy  was  so  doubtful,  that  in  1801,  ch.  1.  sec.  60,  the 
rule  was  repealed,  but  reinstated  in  1805,  en.  24.  And 
so  substantially  has  at  all  times  been  the  English  law, 
notwithstanding  the  complaint  of  Lord  Coke  in  the  pre- 
^  face  to  his  8th  report,  ^^that  in  real  actions  for  freehold, 
often  times  there  are  divers  verdicts  on  the  one  side,  and 
divers  on  the  other,  and  yet  the  plaintiff  or  defendant  can 
come  to  no  finite  end,  nor  hold  the  possession  in  quiet, 
though  it  be  often  tried  and  adjudged  for  either  party. 
Whereas,  m  personal  actions,  concerning  debts,  goods, 
and  chattels,  a  recovery  or  bar  in  one  action,  is  a  bar  in 
another,  and  there  is  an  end  of  the  controversy."  3 
Wil.  304:  Swift's  Ev.  11.  That  the  complaint  was  not 
well  founded,  or  that  in  times  more  modem,  the  evil 
complained  of  has  been  corrected  by  the  courts,  is  most 
clearly  shown  by  the  court  of  King's  Bench,  in  Outram 
vs.  Morewood  and  wife,  (3  East,  351.)  The  court  in 
this  case  declare  what,  therefore,  Lord  Coke  says,  '*in 
personal  actions  concerning  debts,  goods  and  effects,  (by 
way  of  distinction  from  other  actions,)  that  a  recovery  in 
one  action  is  a  bar  to  another,  is  not  true  of  personal  ac- 
tions alone,  but  is  equally  and  universally  true  as  to  all 
actions  whatsoever  ^tiood  their  subject  matters. 

On  this  point  I  also  concur  with  the  circuit  judge. 

Third.  It  is  insisted,  that  although  Campbell  may  be 
barred  by. the  caveat  as  to  such  issues  of  fact  as  were 
found  against  him,  and  on  which  the  cause  was  deter- 
mmed;  yet  as  to  facts  not  before  the  court  in  the  caveat 
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suit,   he  is  not  precluded  from  relying  on  them  in  the  Nashville, 

•  Mftrcht  1833. 

ejectment.  v-^-v-^^ 

It  was  attempted  to  be  proved  in  this  action,  that       Pe«ler 
Campbell  had  had  seven  years  adverse  possession  after      Norr'u. 
his  grant  issued  in  1808,  and  before  the  caveat  was  filed 
in  1816.     No  evidence  of  such  fact  seems  to  have  been 
adduced  on  the  trial  of  the  cavieat. 

On  this  point  the  circuit  court  charged  the  jury,  "that 
the  record  of  the  judgment  in  the  caveat  cause,  if  for 
the  same  land,  and  between  the  same  parties,  and  upon 
the  same  question  of  right,  was  conclusive  evidence 
against  the  defendants  in  this  cause,  as  to  all  right  which 
Campbell  had  at  the  time  of  filing  the  caveat,  whether 
Campbell  th^n  set  up  such  possession  or  not;  and  that 
the  statute  of  limitations  could  have  been  set  up  in  the 
caveat  suit."  To  test  the  correctness  of  the  charge,  we 
must  ascertain  what  the  issue  was  between  the  parties; 
and  we  must  first  be  careful  not  to  be  led  away  by  a 
name.  The  facts  found  by  juries  in  caveat  causes,  are 
so  currently  called  issues,  that  courts  are  in  danger  of 
mistaking  their  nature.  "The  court  shall  proceed  to 
determine  the  right  of  the  cause,  in  a  summary  way, 
without  pleadings  in  writing,  by  empannelling  and  sum- 
moning a  jury  for  finding  such  facts  as  are  material  to  the 
cause,  and  are  not  agreed  upon  by  the  parties;  and  shall 
thereupon  give  judgment."  The  facts  submitted  to  the 
jury,  and  such  as  the  parties  agreed  upon,  were  mere  evi- 
dence to  the  court  on  which  to  ground  its  judgment. 

The  mode  of  authentication  is  pointed  out  by  the  Le- 
gislature, differing  from  proceedings  in  chancery  causes 
where  the  aid  of  a  jury  is  not  called  in;  but  when  the 
facts  are  found,  the  court  determines  the  right  of  the 
cause.  Plaintiff  or  defendant,  may  introduce  more  or 
less  of  evidence  to  sustain  his  claim;  but  if  he  fail,  he  can- 
not be  heard  to  say  in  a  second  suit,  his  principal  evidence 
of  title  was  not  introduced  in  the  first;  and,  therefore,  he 
will  try  the  same  issue  again  on  different  evidence.     Oa 
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Nashvillb,  such  an  assumption  the  same  title  might  be  the  subject  of 
v^ili-O-^  many  suits.  Swift'sEv.  11:  3East351.  A  caveator  claims 
Peeler  granted  land  with  which  after  claims  by  virtue  of  many  con- 
Norris«  flicting  grants  and  conveyances  interfere.  In  opposition  to 
an  old  entry,  he  files  his  caveat,  alleging  he  has  the  better 
right  by  virtue  of  a  certain  claim,  the  nature  of  which  he  sets 
out.  This  is,  tried  and  found  against  him,  and  the  better 
right  adjudged  in  the  defendant.  The  plaintiff  then  files 
his  second  caveat,  setting  out  another  title  to  the  land. 
This  would  result  in  endless  litigation.  The  question  of 
right  presented  by  Campbell's  caveat,  was,  who  had  the 
better  title  to  the  land.  It  was  determined  Norris  had. 
The  judgment  is  conclusive  of  the  right,  without  refer- 
ence to  the  evidence  on  which  the  adjudication  was  foun- 
ded. Such  is  the  rule  in  cases  of  trespass,  where  liberum 
tenementum  is  pleaded  and  tried,  as  also  in  all  personal 
actions.     Outram  vs.  Morewood,  3  East,  351. 

On  this  point  the  circuit  court  instructed  the  jury  cor- 
rectly. Two  of  the  judges  of  this  court  concurring  with 
the  circuit  judge,  on  all  the  points  controvered,  the  judg- 
ment of  the  court  below  must  be  affirmed. 

Whyte,  J.  The  defence  setup  to  the  plaintiff 's  re- 
covery in  this  action  of  ejectment,  is  the  statute  of  limi- 
tation of  seven  years,  under  the  act  of  Assembly  of 
1819,  ch.  28,  sec.  1;  which  says,  "when  any  person 
shall  have  had  seven  years  possession  of  any  lands,  &c. 
and  no  claim  by  suit  in  law  or  equity,  effectually  prose- 
cuted, shall  have  been  set  up  or  made  to  said  land,  within 
the  time  aforesaid,  then  the  person  so  holding  possession, 
shall  be  entitled  to  keep  and  hold  in  possession  the  land 
specified  in  his  grant,  &c.  against  all  persons  whatso- 
ever." 

It  is  argued  by  the  counsel  for  Campbell  in  this  case, 
that  the  caveat  that  was  brought  respecting  the  same 
land  between  the  same  parties,  and  prosecuted  to  a  final 
judgment  rendered  thereon,  deciding  the  right  between 
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them,  is  not  according  to  the  words  of  the  act,  a  suit  in  kw  ^^"^":^» 

„  ,,  ,  ,  March,  1833. 

or  equity  enectually  prosecuted  against  the  person  m  pos-  v^^"*v-^h^ 
session,  to  wit,  Campbell,  and  it  is  insisted  by  them,  that       Tee]er 
Norris,  to  have  avoided  the  bar  of  this  statute,  ought  to      NorrU. 
have  filed  a  bill  in  equity  against  Campbell,  who  was  in 
possession,  the  decree  upon  which  bill  in  his  favor  would 
have  been  a  pursuance  of  the  direction  of  the  act,  that 
is,  a  suit  effectually  prosecuted  against  the  person  in  pos- 
sessesion,  Campbell. 

The  validity  of  this  argument  of  the  counsel,  will  be 
examined.  In  1816,  Norris  having  a  survey  in  the  sur- 
veyor's office,  upon  an  older  special  entry  than  that  of 
Campbell,  for  the  land  in  controversy,  and  progressing 
to  perfect  his  legal  title  to  the  same  by  grant  from  the 
State  of  Tennessee,  was  obstructed  in  this  proceeding 
by  the  latter,  Campbell,  who,  on  the  thirtieth  March,  of 
the  same  year,  filed  his  caveat  against  Norris,  setting 
forth  therein,  that  he,  Campbell,  had  a  better  right  and 
title  to  the  land,  or  such  part  of  it  as  was  covered  by 
his  grant  which  he  specifies,  than  Norris  had,  and  there- 
fore prays  that  no  grant  may  issue  to  Norris,  caveatee, 
on  said  survey,  until  the  same  can  be  heard  and  decided  . 
by  the  circuit  court  of  Lincoln  county;  and  further  prays 
that  a  copy  of  this  caveat  may  be  filed  with  the  clerk  of 
said  county,  and  that  the  same  may  be  tried  and  deter- 
mined according  to  law. 

Is  not  this  caveat  a  suit  within  the  meaning  of  the  aet 
of  1819,  ch.  28,  sec.  1  ?  What  is  a  suit?  Lord  Coke, 
(in  1  Institute,  225,  a.)  defines  it  to  be  actio  aliud  eH^ 
quam  jus  prosequendi  in  judicium  quod  sibi  cthctur^  and 
Blackstone  (3  Com.  1 16,)  says,  ^^suit  or  action  is  the  legal 
demand  of  one's  right. ' '  The  act  of  1807,  ch.  1 ,  sec.  47, 
48,  perfectly  legalizes  the  caveat  as  a  suit,  and  not  sim- 
ply as  a  suit,  but  as  the  proper  suit  adapted  to  the  case, 
with  the  mode  of  proceeding  therein  by  both  the  parties; 
the  person  who  brings  the  suit,  is  styled  the  plaintiff,  and 
the  person  against  whom  the  suit  is  brought,  is  styled  the 
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Nashvill«,  defendant;  the  subject  matter  of  which  is  the  land.     The 

March,1833.  '.^  ''  ,  i.   ,   t      j 

v.i^'v-^^  act  says,  ^'if  any  person  has  a  survey,  to  which  land  any 
>  Feeler  other  person  has  a  claim,"  &c.  directing  all  the  steps  to 
Norris.  be  taken  particularly  on  both  sides,  &c.  and  if  judgment 
be  for  the  defendant,  it  shall  vacate  the  caveat,  if  for  the 
plaintiff,  he  shall  be  entitled  to  a  grant  for  the  land  men* 
tioncd  and  described  in  said  caveat  and  judgment,  as  if 
the  person  caveated,  (the  defendant,)  had  never  obtained 
any  survey  therefor. 

A  suit  by  caveat  then  under  this  act  of  1807,  ch.  47, 
48,  specially  appropriated  for  the  circumstances  of  the 
case,  is  adapted  to  meet  a  fair  and  full  investigation  of 
the  rights  and  merits  on  both  sides;  the  plaintiff  or  cavea- 
tor, is  by  the  act  to  state  the  nature  of  the  right  on  which 
he  claims  the  land,  the  quantity,  and  part  of  the  survey 
claimed;  and  the  defendant  is  to  be  summoned,  which 
summons  shall  recite  the  cause  for  which  the  caveat  is 
entered;  and  the  court  shall  proceed  to  determine  the 
right  of  the  cause  in  a  summary  way,  without  pleadings 
in  writing,  by  empannelin^and  swearing  a  jury  for  finding 
such  facts  as  are  material  to  the  cause,  and  are  not  agreed 
on  by  the  parties,  and  shall  thereupon  give  judgment. 

But,  notwithstanding  this  suit  by  caveat,  prescribed  by 
the  Legislature  expressly  for  the  case,  so  well  adapted 
to  all  its  circumstances,  giving  due  notice,  permitting 
every  allegation  by  the  parties  in  support  of  their  rights 
respectively,  by  parol,  without  being  entangled  in  the 
net  of  form,  by  pleading,  and  when  facts  are  contro- 
verted between  the  parties,  a  jury  upon  oath  is  pro- 
vided to  ascertain  and  settle  them;  yet  it  is  still 
contended,  that  this  suit  by  caveat  between  the  par- 
ties, is  not  conclusive  evidence  of  the  right  to  the  land 
in  controversy  by  it;  because  it  does  not  appear  by 
the  record  of  that  caveat  expressly  in  so  many  words, 
that  the  fact  of  the  length  of  the  possession  of  plaintiff, 
Campbell,  the  caveator,  came  in  question  upon  the  trial, 
or  that  it  (such  fact)  would  properly  come  in  question. 
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and  therefore,  upon  the  trial  in  the  ejectment  the  charee  Na8hvii:,lb, 

r  .1.        '        '  f.  .  1.    I.    March.  1833. 

ol  tne  circuit  court  upon  this  point  was  erroneous,  which  v^^^^v^-^^ 
says,  "that  if  Campbell  had  at  the  time  of  his  filing  his      Peeler 
caveat  been  seven  years  in  possession  of  the  land  in  dis-      Norri». 
pute,  he  might  have  set  up  that  possession  against  Nor^ 
ris'  claim,  and  if  he  did  not  set  up  that  possession,  it  is 
a  circumstance  for  the  consideration  of  the  jury,  that  he, 
Campbell,  had  not  that  possession." 

This  last  objection  presents  the  question,  whether  a 
seven  years  possession  of  the  land  is  a  relevant  fact,  to 
be  given  in  evidence  upon  a  caveat,  by  him  who  has  such 
possession?  Most  certainly  it  is  not  only  a  relevant,  but 
a  most  important  fact,  as  it  gives  by  this  act  of  1819,  an 
indefeasible  title  and  an  estate  in  fee  simple  to  the  land. 
Then  why  did  not  Campbell,  on  his  part,  advance  and 
set  forth  this  fact  of  a  seven  years  possession,  to  show 
that  the  indefeasible  right  to  the  land  was  vested  in  him; 
how  is  his  silence  as  to  this  most  important  fact,  to  be  ac- 
counted for?  Every  man  of  common  understanding  must 
say,  that  it  can  only  be  accounted  for  on  the  single  ground 
that  such  fact  had  no  existence,  or  it  would  have  held  a 
prominent  station  amongst  the  other  facts  advanced  on 
his  side  of  the  controversy. 

But,  whether  the  fact  of  a  seven  years  possession  of 
the  land  in  dispute,  at  the  time  the  caveat  suit  was  com- 
menced, had  existence  or  not,  is  not  material  now  on  this 
action  of  ejectment  to  be  ascertained,  for  take  it  either 
way,  the  consequence  is  the  same:  it  was  a  fact  that  most 
properly  came  in  question,  and  could  have  been  advanced 
and  used;  if  it  was  not  used,  it  was  the  party's  own  fault  to 
keep  it  back,  and  cannot  now  be  called  up  and  insisted  on. 
This  principle  governed  the  caseof  Smith  vs.  Johnson,  (16 
East,  213,)  where  Lord  Bllenborough  says,  "here  is  a  ref- 
erence of  all  matters  in  difference,  and  it  appears  that  the 
subject  in  respect  of  which  the  deduction  is  now  claimed, 
was  a  matter  in  difference  at  the  time,  and  within  the 
jM^ope  of  the  reference;  notwithstanding  which,  the  de» 
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Nashville,  fendant  contends,  that  he  was  not  obliged  to  bring  for- 
v^^i*C'«^J  ward  the  whole  of  his  case  before  the  arbitrators,  but 
Pcdcr  might  keep  back  a  part  of  it,  in  order  afterwards  to  use 
Norris.  it  as  a  set  off.  But  it  was  competent  to  him  to  have 
brought  the  whole  under  the  consideration  of  the  arbitra* 
tors;  and  therefore,  I  think  that  when  all  matters  in  dif- 
ference are  referred,  the  party,  as  to  every  matter  inclu' 
ded  within  the  subject  of  the  reference,  ought  to  come  ~ 
forward  with  the  whole  of  his  case."  Gross,  J.  and 
Bay  ley  concurring.  In  Peak's  Evidence,  33,  41,  it  is 
laid  down,  that  ^4t  is  a  general  rule,  that  the  merits  of 
one  action  shall  not  be  investigated  in  a  second  suit, 
brought  for  the  same  cause  of  action."  And  in  Outram 
vs.  Morewood,  Lord  EUenborough,  who  delivered  the 
judgment  of  the  court,  says,  what  therefore.  Lord  Coke 
says,  that  in  personal  actions  concerning  debts,  goods 
and  effects,  by  way  of  distinction  from  other  actions,  a 
recovery  in  one  action  is  a  bar  to  another,  is  not  true  as 
to  personal  actions  alone,  but  is  equally  and  universally 
true  as  to  all  actions  whatsoever,  quoad,  their  subject 
matters.  3  East,  357, 358.  Same  doctrine,  Hale's  Com. 
Law,  33,  (notes,)  Duchess  of  Kingston's  case:  Starkie's 
Evidence,  part  2,  page  200,  and  cases  there  cited.  Now 
does  not  the  above  rule  forcibly  apply  to  the  present 
case?  What  was  the  cause  of  action  in  the  caveat  suit  be* 
tween  these  parties.^  land.  What  was  the  very  subject 
matter  of  litigation,  and  no  other?  a  certain  portion  of 
land,  specificated  in  quantity  and  in  locatidn,  by  the 
most  distinguishing  particularity.  And  is  not  the  very 
same  cause  of  action,  the  very  same  subject  matter  of  lit- 
igation, now  a  second  time  controverted  between  these 
parties  in  this  ejectment?  The  true  answer,  and  that 
which  commands  the  assent  of  every  mind  acquainted 
with  the  allegata  and  probata  in  both  suits,  is,  and  must 
be,  that  it  is  the  very  same.  But  the  counsel  for  Canap- 
bell  say,  there  is  a  distinction,  that  the  caveat  suit  regar- 
ded the  right  to  have  a  grant  for  the  land  m  dispute;  this 
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ejectment  regards  not  only  the  right  to  the  land,  but  the  Nashtilib, 
possession  also;  that  therefore,  the  judgment  for  the  issu-  v-^-v^^^^* 
ance  of  a  grant  from  the  State  in  favor  of  Norris  on  the  Peeler 
caveat  suit,  being  more  circumscribed  in  its  action,  and  Norm. 
more  limited  in  its  efiect,.than  a  judgment  in  ejectment, 
the  former,  that  is,  the  judgment  on  the  caveat,  was  not, 
and  ought  not  to  have  been  charged  by  the  circuit  court 
as  conclusive  evidence  upon  the  trial  in  this  ejectment, 
of  Norris'  superior  right  and  title  to  the  land  in  dispute, 
and  also  to  the  possession;  that  there  is  a  diiference  in 
the  efiect  authorized  and  produced  by  the  issuance  of  a 
grant  from  the  state  for  a  piece  of  land,  and  in  the  effect 
authorized  and  produced  by  a  recovery  in  ejectment  for 
the  same  specific  piece  of  land,  between  the  parties  liti- 
gant, as  to  operating  on  the  possession.  This  presents  a 
distinction,  to  use  an  expression  in  Starkie's  Ev.  (part  2, 
page  200j)  "somewhat  shadowy,"  even  if  there  was  any 
ground  for  it:  but  it.  is  believed  to  be  a  proposition  that 
cannot  be  doubted,  that  the  issuance  of  a  grant  from  the 
State,  regards  the  possession  of  the  specific  land  in  the 
grant,  and  actually  transfers  that  possession,  as  well  as 
the  right  and  title  to  the  grantee,  as  effectually,  and  as 
completely  to  all  intents  and  purposes  as  if  livery  of  sei- 
zin had  been  made.  The  form  of  our  state  grants;  the 
acts  of  assembly  authorizing  the  issuing  of  them  for  the 
public  lands,  of  which  there  are  a  great  number;  all  of 
them  contemplate,  that  an  absolute  estate  in  fee  simple 
upon  their  issuance,  passes  to  the  grantee,  giving  him  a  per- 
fect right  and  possession,  without  actual  entry,  to  as  full 
an  extent,  and  in  as  beneficial  a  manner  as  the  state  it- 
self held  them:  thereby  attaching  to  the  grantee  all  the 
legal  remedies  incident  to  such  estate.  It  is  not  to  be 
doubted,  but  that  the  Legislature  had  the  power  to  give 
this  perfect  title  and  possession  by  the  grant  without  an  ac- 
tual entry,  and  it  is  as  little  to  be  doubted,  but  that  they 
so  intended,  and  have  so  done.  See  the  acts  of  1715, 
oh.  29,  sec.  1,  ch.  38,  sec.  5,  ch.  33,  sec.  6:   1777,  ch. 


Digitized  by  VjOOQIC 


344  CASES    IN    THE.  SUPREME    COURT 

^ABHvrLL^,  1,  sec.  1,  2,  3,4,  5,  6,  &c:  1783,  ch.  12,  sec.  1,  2,  3, 
s^^^^^^J  &c.  &c.  See  the  case  of  Green  vs.  Liter  and  others, 
Peei*r  (8  Cranch,  229,)  where  all  the  above  principles  as  ap- 
Norris.  pertaining  to  a  state  grant  of  land  are  laid  down.  In  page 
247  of  the  report,  it  is  laid  down,  *'No  livery  of  seizm  is 
necessary  to  perfect  a  title  by  letters  patent.  The  gran- 
tee in  such  case  takes  by  matter  of  record,  and  the  law 
deems  a  grant  of  record,  of  equal  notoriety  with  an  ac- 
tual tradition  of  the  land  in  the  view  of  the  vicinage.  It 
is  the  union  of  a  right  and  seizin  that  constitutes  a  perfrxt 
title. "  In  page  248,  of  the  same  case,  it  says,  "we  think 
a  patent  under  the  land  law  of  Virginia  must  be  consid- 
ered as  a  statute  grant,  which  is  to  have  all  the  legal  effect 
attached  to  it  which  the  Legislature  intended.  It  cannot 
be  doubted,  that  the  Legislature  were  competent  to  give 
their  patentees  a  perfect  title  and  possession  without  actu- 
al entry.  Have  they  done  so?  We  think  that  it  is  impos- 
sible, looking  to  the  language  of  their  acts,  or  the  state  of 
the  country,  to  doubt  that  the  whole  legal  estate  and  sei- 
zin of  the  commonwealth  in  the  lands,  passed  to  the  pat- 
entee upon  the  issuing  of  his  patent,  in  as  full  an  extent, 
and  beneficial  a  manner,  subject  only  to  the  rights  of  the 
commonwealth,  as  the  commonwealth  itself  held  them.'* 
See^also  the  case  of  Barr  vs.  Gratz,  4  Wheaton.  It  may 
be  proper  here  to  remark,  that  on  looking  into  the  land 
law  of  Virginia,  it  will  be  found,  that  the  same  principles 
governed  that  state  in  parcelling  out  her  vacant  lands,  as 
did  the  States  of  North  Carolina  and  this  State,  and  m 
many  parts,  even  of  the  minutia  of  proceeding,  a  consid- 
erable resemblance  exists.  The  mode  of  trying  disputed 
claims  by  caveat  upon  the  appropriation  of  public  lands, 
and  the  proceedings  thereon,  are  nearly  the  same;  there- 
fore, adjudication  upon  her  land  laws,  may  often  have  a 
very  proper  application  here. 

The  above  authorities  prove  that  the  possessicn  of  the 
land,  and  the  question  concerning  it,  accompanied,  part 
pasm^  the  right  and  title  to  the  land  on  the  caveat  suit; 
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and  indeed  upon  the  plaintiff  Campbell's  claim  in  fee  un-  NAaiiviM.c, 

March   183^) 

der  his  grant  for  one  thousand  acres,  would  not  be  sepa-  v^^-v^^^ 
rated  from  it.     Every  matter,  therefore,  respecting  the       Pe«ier 
possession,  as  an  adverse  possession,  a  sole  possession,  a      Norm, 
rightful  possession  with  length  of  continuance,  were  facta 
and  circumstances,  each  of  which  was  competent  to  be 
used,  and  rendered  available  to  him  quantum  potest^  if 
deemed  proper.     And  if  his  possession  had  reached  to 
seven  years  at  the  bringing  the  caveat,  an  indefeasible  es- 
tate in  fee  simple  was  vested  in  him  under  the  statute, 
which  would  not  only  have   prevented  the  issuing  of  a 
grant  to  Norris,  but  have  authorized  a  grant  to  have  issu- 
ed to  himself,   Campbell,  for  the  land  described  in  the 
caveat  and  judgment,  in  the  same  manner  as  if  the  cave- 
atee,  Norris,  had  never  obtained  any  survey  therefor. 

But  it  is  argued  by  the  counsel  for  Campbell,  that  upon 
the  filing  of  the  caveat,  Norris  ought  to  have  filed  his  bill 
inequity  against  Campbell,  to  comply  with  the  requisition 
of  the  act  of  1819,  which  requires  a  suit  effectually  pros** 
ecuted  against  the  person  holding  the  possession,  by  him 
who  may  have  a  legal  or  equitable  title  to  the  same  lands, 
to  avoid  the  bar  of  seven  years  possession  given  by  the 
act  in  favor  of  the  possession. 

My  opinion  is,  the  bill  in  equity  proposed  in  this  argu- 
ment, could  not  be  supported  by  Norris;  but  before  I  pro^ 
ceed  to  show  the  objections  preventing  the  filing  and 
maintaining  such  a  bill,  in  the  present  case,  for  the  pur^ 
pose  of  bringing  into  question  the  possession,  and  the 
defence  accruing  upon  a  seven  years'  continuance  of  that 
possession,  I  will  first  briefly  notice  two  grounds  assigned^ 
and  urged  upon  the  argument  by  the  counsel,  why  this 
bill  should  be  brought  by  Norris. 

i .  That  a  bill  is  necessary  to  be  brought  for  the  purpose 
of  examining  properly  the  question  of  possession,  which 
it  is  alleged  the  caveat  suit  in  its  nature  was  incapable  of, 
as  the  only  question  arising  on  the  caveat,  being  a  ques- 
tion of  who  had  a  right  to  a  grant,  or  who  had  the  right  to 
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Nasrvillb,  have  the  grant  bsued  to  him,  the  question  of  possession 
v^,^-^,^-<^J  not  properly  coming  within  the  fimits  of  that  proceed- 
Peeler       ing;  and 

Norm.  2.  That  the  suit  upon  which  the  question  of  possession 

is  to  be  examined,  must  be  brought  by  a  person  as  plain- 
tiff in  the  suit,  claiming  against  the  person  in  possession 
as  defendant,  upon  which  he  can  set  up  the  bar  of  seven 
years,  under  the  act  of  1819,  ch.  28,  sec.  1. 

As  to  the  first  ground,  I  have  already  shown  that  the 
question  of  possession  could  properly  be  made  in  the 
caveat  suit,  and  will  now  only  observe'  that  its  examina- 
tion upon  that  proceeding,  could  be  more  fully  gone  into 
than  upon  the  bill  proposed;  as  on  the  former,  (the  cave^ 
at,)  a  greater  latitude  is  allowed  to  both  parties  than  could 
be  permitted  in  a  bill  in  equity.  On  the  former,  all  kinds 
of  questions  material  to  the  cause,  may  be  brought  into 
view,  and  examined,  and  discussed,  to  arrive  at  a  right 
determination,  which  could  not  be  permitted  by  a  forum 
that  is  either  properly  legal,  or  properly  equitable;  this 
has  been  held  by  this  supreme  court  in  the  case  of  Peck 
vs.  Eddington,  (see  Peck's  Rep.  332,)  w^here  it  is  laid 
down  ,that  ^^  on  a  caveat,  equitable  as  well  as  legal  ques- 
tions come  into  view."  As  to  the  second  ground,  that 
to  prevent  the  bar  of  1819,  the  suit  must  have  been 
brought  by  a  plaintiff  claiming  against  the  holder  of  the 
possession.  This  deduction  is  professedly  drawn  from 
the  first  section  of  the  act,  which  says,  "  that  in  all  cases 
where  any  person  or  persons,  &c.  shall  have  had  seven 
years' possession  of  any  lands,  &c.  granted  by  this  State, 
&c.  holding  by  virtue  of  a  deed  purporting  to  convey  an 
estate  in  fee  simple,  and  no  claim  by  suit  in  law  or  equi- 
ty, effectually  prosecuted,  shall  have  been  set  up,  or  made 
within  the  time  aforesaid;  then  the  person  so  holding  pos- 
session, shall  keep  and  hold  possession,  &c.  against  all 
persons  whatsoever,  &c.  and  any  person  who  shall  neg- 
lect to  avail  himself  of  his  title,  legal  or  equitable,  for 
seven  years,  by  suit  in  law  effectually  prosecuted  against 
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the  person  so  holding  as  aforesaid  in  possession,  shall  be  NxaBTiitLE, 
forever  barred.  *'  Now  what  is  the  substance  of  the  above 
section?  Is  it  not  simply  this,  that  a  seven  years'  pos- 
session without  suit  effectually  prosecuted,  shall  bar  the 
claim  set  up  or  made  against  that  possession?  It  certain- 
ly was  a  stipulation  never  contemplated  by  the  act,  that  to 
constitute  a  suit  effectually  prosecuted,  the  person  claim- 
ing against  the  possession  should,  as  is  argued,  sustain  the 
character  of  plaintiff  in  the  form  of  that  suit  on  the  record, 
and  the  holder  of  the  possession  the  character  of  defend- 
ant therein.  A  full  and  fair  trial  of  the  matter  in  dispute, 
according  to  the  directions  of  the  law,  and  final  judgment 
rendered  therein,  is  what  the  act  required,  without  noti- 
cing any  arrangement  as  to  the  places  the  parties  thereto 
should  respectively  occupy  in  its  form.  This  construc- 
tion of  the  act  is  substantiated  by  the  present  caveat  suit 
between  these  parties,  view  it  as  you  will.  Campbell's 
view  of  it,  as  taken  by  his  counsel  in  their  argument,  is 
this:  that  the  petition  (or  demand)  of  the  caveat  suit  is 
merely  for  the  grant,  and  the  determination  or  judgment 
of  who  has  the  best  right  to  have  it  from  the  State,  and 
that  Campbell  is  in  possession  of  the  land.  Now  what 
is  the  fact?  At  the  time  of  filing  this  caveat  suit,  Norris  is 
in  full  pursuit  of  the  grant,  and  in  this  view  plaintiff;  he 
has  progressed  to  a  survey,  and  has  it  filed  in  the  office,  rea- 
dy for  a  grant  to  issue  thereon,  and  claiming  that  he  is 
entitled  to  have  it  by  virtue  of  his  oldest  special  entry; 
he  therefore  claims  against  Campbell  holding  in  posses- 
sion; this  makes  a  case  producing  an  opportunity  for  the 
application  of  the  statute  of  1819;  and  if  Campbell  had 
this  possession  for  the  space  of  seven  years,  this  action 
gives  him  an  indefeasible  estate  in  fee  simple.  But 
view  the  matter  correctly,  that  the  grant  issuing  from  the 
State,  gives  not  only  the  wax  and  parchment,  or  paper^  but 
at  the  same  time  gives  the  land  and  the  possession  of  the 
land,  which  most  assuredly  is  its  province;  then  here  is  a 
suit  for  a  complete  claim,  and  judgment  having  been  in 
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Peeler 

V 

^f  orris. 


NA8Ryn.LE,  favor  of  Norris*  that  a  erant  issue  to  him;  it  is  a  suit  ef- 

March,  1833.  '  °  ... 

fectually  prosecuted  by  Norris,  as  the  plaintiff,  against 
Campbell,  the  holder  in  possession. 

But  take  the  other  formal  view  of  the  caveat,  as  it  is 
presented  in  the  record,  under  the  act  of  1807;  Camp- 
bell is  the  plaintiff,  and  Norris  is  the  defendant,  the  mat- 
ter is  litigated  between  them,  pursuant  to  the  course  pre- 
scribed by  law,  to  wit,  the  47th  and  48th  sections  of  the 
said  act,  to  a  judgment,  and  that  rendered  in  favor  of 
Norris,  the  defendant,  on  the  record;  is  not  the  claim  as 
effectually  prosecuted  in  this  view  when  Norris  is  defend- 
ant on  the  record,  as  in  the  other  when  he  was  considered 
plaintiff.^  It  must  be  so,  because  for  the  same  claim, 
consisting  of  the  same  subject  matter,  the  same  rights 
and  title,  the  same  possession,  and  the  judgment  in  favor 
of  the  same  person. 

This  proves  that  in  a  caveat  suit,  there  is  nothing  in  the 
assumed  position,  that  the  person  prosecuting  his  suit  ef- 
fectually, must  be  the  plaintiff  in  form,  on  the  record  in 
that  suit.  The  true  state  of  the  case  in  caveat  suits  under 
the  act,  is,  that  both  parties  are  actors,  or  plaintifis;  and 
both  are  also  defendants;  both  bringing  forward  their  res- 
pective claims,  setting  them  up  and  making  ihem  to 
the  same  land:  and  when  a  judgment  is  rendered  accord- 
ing to  the  act,  be  it  for  the  plaintiff  on  the  record,  or  be 
it  for  the  defendant  on  the  record,  when  regularly  prose* 
cuted  to  a  judgment  rendered,  it  is  a  suit  effectually  pros- 
ecuted by  a  person  claiming  the  possession. 

I  now  proceed  to  state  the  objections  to  the  bringing 
and  mamtaiqjng  a  bill  in  equity  by  Norris,  for  the  purpose 
of  litigating  the  question  of  Campbell's  possession,  and 
his  defence  of  the  statute  of  limitations  under  the  act  of 
1819,  so  strenuously  insisted  on  by  his  counsel,*  as  the 
most  proper  step  to  be  taken  by  Norris,  when  obstructed 
in  the  pursuit  of  his  grant,  by  Campbell's  caveat,  he, 
Norris,  having  then  only  an  equity. 

The  first  objection  to  the  bringing  a  bill  is,  that  there 


Digitized  by  VjOOQ IC 


OF    THE    STATE    OF    TENNESSEE.  349 

18  an  express  erant  of  the  jurisdiction  in  controversies  of  ?>™^?'''?» 

,.-.;  ,  1.1.  i-i  L        March,  1833. 

this  kind,  to  another  court,  which  is  a  court  of  law;  by  v^^^^v-^^- 
the  act  of  1807,  ch.  2,  sec.  47,  48,  this  is  the  court  of  Pe«'««" 
the  county  in  which  the  land  or  any  part  of  it  lies,  with  Norrit. 
the  privilege  of  appeal  by  the  party  dissatisfied,  to  the 
superior  court  of  the  district  in  which  the  court  may  be. 
Upon  the  statements  of  the  facts,  therefore,  in  the  caveat 
suit  in  Norris'  bill,  it  would  have  been  cut  down  upon 
demurrer.  See  Cooper's  Equity  Pleadings,  124,  which 
says,  '^if  a  plaintiff  can  have  as  effectual  and  complete  a 
remedy  in  a  court  of  law,  as  in  a  court  of  equity,  and 
that  remedy  is  clear  and  certain,  a  demurrer,  which  is  in 
truth  a  demurrer  to  the  jurisdiction,  will  hold."  I  have 
before  shown,  that  the  remedy  upon  caveat  under  the  act, 
is  more  ample  than  in  a  forum  either  properly  legal,  or 
properly  equitable,  being  admissible  of  a  greater  latitude 
of  examination  and  discussion. 

2.  Another  objection  to  the  sustaining  a  bill  in  equity 
is,  this  act  of  1807,  has  directed  this  particular  species 
of  dispute,  to  be  tried  in  a  summary  way,  without  plead- 
ings in  writing.  The  supporting  a  bill  in  equity  would 
act  in  contravention  of  this  salutary  provision,  not  only 
by  causing  delay,  but  exposing  the  parties  to  additional 
trouble,  and  accumulated  expense,  evils  which  the  land 
law  of  this  State  expressly  intended  to  anticipate  and  pre- 
vent. A  demurrer  to  the  proposed  bill,  would  therefore 
bold,  founded  upon  this  objection.  The  case  of  Parry 
vs.  Craven,  (3  Atkyns,  740,)  is  an  authority  directly  in 
point.  As  the  case  is  short,  I  will  transcribe  it.  '^A 
bill  brought  by  the  executrix  of  an  attorney  for  money 
due  from  the  defendant,  for  business  done  by  her  husband 
as  his  attorney,  and  to  be  paid  what  shall  be  found  due  on 
an  account,  and  states  the  delivery  of  a  bill  by  the 
plaintiff.  The  defendant  demurred  to  the  relief,  and  for 
cause  of  demurrer  showed,  the  remedy  was  at  law,  and 
that  an  act  of  parliament  has  pointed  out  a  summary  way, 
the  sutute  of  2  Geo.  II,  ch.  23,  sec.  22.     Lord  Chan-  . 
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Nashville,  cellor  allowed  the  demurrer.'*     Same  case  in  Ambler's 

March.  1833.    _^  ,  ^^ 

Rep.  109. 

3.  It  is  argued  by  the  counsel,  if  Norris  had  filed  his 
bill,  the  right  and  title  to  the  land,  the  possesion  of  the 
land,  and  the  application  of  the  statute  of  limitations  to 
that  possession,  would  have  all  come  in  question,  and 
been  acted  upon  by  the  decree  directly  or  conseqential- 
ly.  The  proceeding  in  equity  according  to  its  princi- 
ples and  practice,  is  directly  the  reverse,  and  repugnant 
to  such  relief;  for  when  the  object  of  a  bill  is  the  pos- 
session, or  in  part  the  possession  of  land,  equity  will  dis- 
miss the  bill  upon  demurrer.  Cooper's  Eq.  Plead,  126. 
So  in  3  Yes.  4,  it  hath  been  ruled,  even  though  the  bill 
charged  that  the  defendants  had  got  the  title  deeds,  and 
mixed  the  boundaries,  praying  a  discovery,  possession 
and  account;  for  though  the  plaintiff  was  entitled  to 
a  discovery,  yet  by  praying  such  relief  he  rendered  his 
whole  bill  demurrable.     Same-point  held  in  3  Yes.  343. 

Lastly,  the  operating  principle,  cause  and  use  of  this 
peculiar  proceeding  by  caveat,  being  prescribed  by,  and 
so  particularly  directed  by  the  different  acts  of  Assembly 
from  the  year  1777,  to  the  year  1807,  the  space  of  thirty 
years,  must  not  be  overlooked;  they  will  cast  a  light  upon 
it  that  will  show  that  no  other  suit  could  be  contemplated 
by  the  Legislature  upon  its  subject  matter,  but  this  one 
singly,  in  the  execution  of  the  act. 

The  political  change  effected  in  1776,  by  the  revolu- 
tion, having  vested  all  the  vacant  pubfic  lands  of  the  ter- 
ritory of  North  Carolina,  in  the  new  government,  it  be- 
came in  the  then  existing  situation  of  the  country,  a  de- 
sideratum of  the  first  magnitude,  to  have  these  lands  as 
soon  as  possible  settled  by  a  population  having  an  im- 
mediate interest  in  the  soil;  the  government  attach- 
ing all  its  energies  to  the  preservation  of  its  lately 
acquired  liberties  and  rights,  which  were  assailed  by  one 
of  the  most  formidable  powers  then  existent.  To  ac- 
complish this  purpose,  aiid  make  a  distribution  of  these 
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vacant  lands,  that  would  promptly  give  to  individuals,  not  Nasiivillb, 

,  .  .  ,  ,  .  f,  March,  1833. 

a  temporary  and  precarious^residence,  subject  to  future  v^^-v^^^ 
disputation,  but  a  lastbg  and  permanent  settlement,  free,  Peeler 
and  discharged  from  all  prior  pretences,  were  the  causes  Norrii.  ' 
arid  reasons  of  the  Legislative  provisions  of  the  act  of 
1777,  ch.  1  sec.  1,  2,  3, 4,  5,  6,  &c.  in  which  they  pub- 
licly declare,  '4hat  it  is  expedient  that  the  lands  within 
this  State  should  be  parcelled  out  to  industrious  people, 
for  the  settlement  thereof^  and  increasing  the  strength 
and  number  of  the  people  of  the  country,  by  affording  an 
easy  and  comfortable  subsistence  for  their  families;"  and 
they  go  on  in  directing  the  manner  of  parcelling  out 
by  entry,  &c,  and  if  opposite  claim  be  made,  the  same 
shall  be  transmitted  to  the  county  court;  and  they  say, 
*4t  is  expedient  that  all  such  disputes  be  terminated  with 
as  little  delay  and  expense  as  possible,  consistent  with 
justice  and  the  constitution  of  the  State,  and  direct  the 
manner  of  trial  which  is  by  jury  sworn,  and  the  witness- 
es on  both  sides  are  to  be  examined,  and  the  allegations 
of  the  parties  made  before  the  jury,  who  are  to  render  a 
verdict;  if  general  for  either  of  the  parties,  a  certificate 
is  to  be  given,  on  which  to  proceed  to  survey  and  grant; 
if  a  special  verdict,  the  court  is  to  decide  according  to 
the  right  of  the  case,  and  the  determination  to  be  deliv- 
ered to  the  party,  who  may  proceed  thereon,  as  on  a  gen- 
eral verdict. 

The  legislature  in  these  sections  having  expressed  their 
will  that  the  parcelling  out  these  lands,  and  the  obtaining 
titles  to  them,  should  be  done  as  expeditiously  as  possi- 
ble, and  the  disputes  arising  thereon  be  terminated  with 
as  little  delay  and  expense  as  possible,  again  enforce  this 
policy,  by  imposing  on  the  second  claimant  the  giving 
bond  with  sufficient  security,  to  pay  all  costs  and  dama- 
ges in  case  of  failure,  to  him  whose  prior  claim  has  been 
duly  entered,  and  this  is  to  be  done  before  such  claim  is 
to  be  received  for  litigation;  and  furthermore,  the  principle 
of  priority   is  so  much  respected  by  the  policy  of  these 
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?/*^^,^''"'  *^^s»  ^^^^  ^  proviso  is  introduced  declaring  that  nothing  in 

MftrczTy  1833.     _  iii'i  /y  'i-i  • 

v^^-v-^  the  act  shall  extend  to  anect  any  nght,  title  or  interest 
Peeler  heretofore  obtained  by  patent  from  the  crown  of  Great 
i^orriii.  Britain,  or  to  bar  any  such  right,  title,  interest  and  pos- 
session. These  legislative  declarations  and  provisions 
show  that  patents  or  grants  of  land,  as  well  under  the  col- 
onial government  as  under  the  state  government,  always 
considered  the  possession  of  the  land  to  be  included  in 
the  grant,  as  well  as  the  right  and  title,  giving  an  inde- 
feasible interest  or  perfect  title,  with  all  its  incidents. — 
All  objections,  claims  and  obstructions,  are  thus  answer- 
ed, disposed  of  and  removed,  upon  the  statutable  proceed- 
ing by  caveat  prescribed  for  that  purpose,  which  nega- 
tives any  subsequent  suit  or  proceeding  calling  the  grant 
in  its  most  enlarged  sense  in  question,  upon  any  ground 
originating  before  its  issuance,  if  free  from  fraud  and  co- 
vin. 

In  the  present  case,  therefore,  the  determination  upon 
the  caveat  between  these  parties,  and  given  in  evidence 
on  the  trial  in  ejectment,  was  in  law  a  final  adjustment 
of,  and  determination  of  the  matter  in  dispute,  composed 
of  the  possession,  as  well  as  the  right  and  title,  and  that 
this  determination  on  the  caveat  was  conclusive  as  evi- 
dence on  the  trial  in  ejectment,  between  the  parties  there- 
to, they  being  the  same  as  in  the  caveat.  Therefore, 
there  is  no  error  in  the  judgment  of  the  circuit  court, 
which  this  court  now  affirms. 

Peck,  J.  Xi^ampbell  brought  his  caveat  against  Nor* 
risj  setting  up  an  entry  for  the  land  surveyed  by  Norris. 
Trial  was  had,  and  upon  the  finding  of  facts,  Norris  bad 
judgment  that  his  was  the  better  right  and  title  to  the  land 
in  controversy,  and  that  he  have  his  grant.  The  ques- 
tion of  possession  was  not  submitted  or  found  upon  trial 
of  the  issues. 

Tliis  action  of  ejectment  was  brought.  Campbell,  the 
plaintifi^  in  the  caveat,  now  defendant,  insists  that  his  ti- 
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tic,  tbough  fouDd  by  the  caveat  inferior,  has  become  the  ^/'T^?!^* 

•  .        »•     .      .  .         .       1     1  '  .  March,  18.^3. 

bettor  ODC  by  limitation;  that  be  bad  possession  com- 
mencing before  the  caveat,  and  kept  it  since,  more  than 
seven  years;  which  in  this  action  gives  him  the  better 
tide. 

The  court  charged,  in  substaiice,  that  if  Campbell  in 
the  caveat,  intended  to  set  up  his  possession  of  seven 
years,  if  it  existed,  he  should  have  done  it  m  the  caveat 
suit;  and  having  waived  it  then,  it  is  a  circumstance  for 
the  consideration  of  the  jury  against  his  having  had  such 
possession  before  filing  the  caveat:  That  the  caveat  filed 
by  Campbell,  30th  March,  1816,  against  Norris.  if  it  was 
for  the  same  land,  was  such  a  suit  as  during  its  pendency  >. 
would  prevent  the  running  of  the  statute  of  limitations, 
though  the  running  had  already  commenced :  tliat  the  suit 
by  caveat,  if  for  the  same  land,  and  between  the  same 
parties,  and  upon  the  same  question  of  right,  was  con* 
elusive  evidence  in  this  cause  as  to  all  right  which  Camp- 
bell had  at  the  time  of  filing  the  caveat,  whether  Camp* 
bell  had  set  up  his  possession  or  not,  and  ihat  it  could 
have  been  set  up  in  that  case.  Upon  this  charge  Norris 
prevailed;  and  from  the  judgment  Campbell  brbgs  this 
writ  of  error. 

The  main  question  is,  whether  Campbell  can  interpose 
his  possession  under  the  circumstances,  so  as  to  prevail 
against  the  title  declared  to  be  the  better  one  in  the  ca- 
veat. For  Campbell  to  try  an  experiment  upon  the  caveat 
brought  by  him,  not  in  the  meanwhile  interposing  the  in- 
fluence of  possession,  or  relying  upon  it  in  that  investi- 
gation, and  afterwards  to  set  it  up  when  assailed  by  the 
title  which  had  grown  out  of  his  own  case>  would  be,  it 
is  said,  to  permit  him  to  hold  off  his  adversary  under 
mere  pretences,  until  time  had  done  for  him  what  the 
courts  in  his  own  suit  had  refused  to  do. 

But  the  pendency  of  the  caveat  ip  no  obstacle  to  tho 
runnbg  of  the  statute:  it  was  not,  in  the  language  of  our 
oct  of  assembly,  "a  suit  prosecuted  for  the  land"  by  Nor» 

45 


Digitized  by  VjOOQIC 


954  CAtES    III   THE    tUPRBME   COURT 

Nasrtillb,  ris.  The  proceeding  did  not  involve  the  possession  so 
v^^p^^>«^  as  to  work  an  estoppel,  when  in  another  form  the  ^ues- 
Piteier  tipn  of  title  should  be  presented.  The  record  of  the  ca* 
Norrif.  veat  when  introduced,  is  no  evidence  to  this  point,  be- 
cause the  possession  was  not  involved,  and  could  not  be 
affected  by  any  of  the  issues  submitted.  It  could  not 
stay  the  computation  of  time  during  the  litigation,  so  as  to 
form  a  bar  in  this  suit,  because  it  did  not  result  in  an  in* 
quiry  as  to  that  matter.  Take  the  caveat  even  in  its  form; 
suppose  it  be  the  commencement  of  either  a  legal  or 
equitable  proceeding,  it  does  not  ask  a  surrender  of  pos- 
session. Supposing  that  the  technicalities  in  the  form 
wiU  not  be  looked  to,  as  the  proceedings  are  summary,  yet, 
in  the  farther  progress  of  the  suit,  nothing  is  said  or  done 
upon  the  question  of  possession.  As  therefore  this  case, 
brought  by  Campbell  to  prevent  the  issuance  of  a  grant 
to  Norris,  cannot  on  principle  operate  further  than  upon 
the  matters  adjudicated,  it  is  going  too  far  to  permit  the 
proceeding  touching  one  thing  to  become  effectual  as  to 
another,  dissimilar  in  character.  The  litigation,  such  as 
it  was,  was  rather  calculated  to  put  Norris  upon  vigilant 
enquiry  as  to  the  possession,  than  to  lull  him  into  repose 
upon  that  point;  for  the  act  of  assembly  of  1819,  was  all 
the  time  admonishing  him,  that  unless  he  set  up  his  claim, 
be  it  equitable  or  legal,^the  seven  years  would  become  an 
effectual  bar;  and  if  doubts  before  existed  as  to  the  right  to 
go  into  equity  upon  the  entry  only,  and  thereby  stay  the 
running  of  the  statute,  the  act  of  1S19  dispels  the  doubt; 
it  recognizes  such  a  suit;  and  the  act  of  1801,  author^ 
izing  a  decree  of  the  title  of  the  land,  it  follows  as  a 
consequenpe,  that  if  the  title  could  be  decreed,  the  pos- 
.  session,  which  ought  to  follow  as  a  consequence,  could 
be  decreed  also.  For  if  the  court  could  take  jurisdic- 
tion as  to  the  principal,  it  would  have  it  as  to  the  incident. 
I  was  reluctant  in  admitting  the  doctrine,  that  before 
the  act  of  1819  equities  could  be  barred  under  the  pre- 
vious statutes.     This  reluctance  arose  from  the  entire  ab- 
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sence.of  any  adjudged  case  that  way,  and  from  the  fixed  Nakbtills, 
coDvictioD  of  eminent  jurists  that  the  doctrine  could  not  ^^  * 
be  tolerated,  not  being  covered  by  the  language  of  the 
acts.  But  under  the  subsequent  act  of  1819,  all  doubt  is 
removed;  so  that  the  construction  of  the  jSrst  acts  being 
forced  upon  me,  and  the  letter  of  the  last  needing  no 
construction,  I  am  doubly  fortified  in  this  opinion.  As 
to  the  point  of  evidence,  it  is  equally  clear  upon  our  own 
decbion,  that  to  work  an  estoppel  in  a  subsequent  suit, 
the  very  point  and  matter  litigated  in  the  last  suit  must 
appear  to  have  been  in  issue  in  the  first.  Taul  vs.  Es* 
till,  2  Yer.  R.  467.     I  am  for  reversing  the  judgment. 

Green,  J.  Campbell,  under  whom  the  plaintiff  in 
error  claims  title,  took  possession  under  a  grant  to  him- 
self of  the  land  in  controversy  in  ISOS,  or  1809,  and  by 
himself  or  his  tenants,  has  continued  in  the  uninterrupted 
possession  thereof,  up  to  the  year  1827,  when  this  suit 
was  brought.  Norris  has  the  oldest  special  entry.  In 
1816,  Campbell  filed  a  caveat  to  prevent  Norris  from 
obtaining  a  grant,  which  suit  in  1827,  was  decided  in  fa- 
vor of  Norris,  the  court  deciding  that  he  had  the  better 
right,  and  that  a  grant  should  issue  to  him.  Soon  after 
the  determination  of  the  caveat  suit,  Norris  brought  this 
action  of  ejectment,  and  the  question  now  is,  whether  he 
is  barred  by  the  statute  of  limitations. 

By  the  act  of  1819,  ch.  28,  sec.  1,  "in  all  cases  where 
any  person  shall  have  had  seven  years  possession  of  any 
lands,  tenements  or  hereditaments,  which  shall  have  been 
granted  by  this  State,  or  the  State  of  North  Carolina, 
holding  or  claiming  the  same  by  virtue  of  a  deed  or  deeds 
of  conveyance,  devise,  grant  or  other  assurance  purport- 
ing to  convey  an  estate  in  fee  simple,  and  no  claim  by 
suit  in  law  or  equity,  effectually  prosecuted,  shall  have 
been  setup  or  made  to  said  lands,  tenements  or  heredita- 
ments within  the  aforesaid  time,  then  and  in  that  case 
the  person  or  persons,  their  heirs  or  assigns,  so  holdmy 
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J>f  ASHTiLLv,  possession,  shall  be  entitled  to  keep  &nd  bold  in  posses- 
s,^>>^^-^^  siou  such  quantity  of  land  as  shall  be  specified  and  dis- 
F«cUr  cribed  in  his,  her  or  iheir  deed  of  conveyance,  devise, 
Norrit.  grant  or  other  assurance  as  aforesaid,  in  preference  to, 
and  against  all,  and  all  manner  of  person  or  persons 
whatsoever;  and  any  person  or  persons  and  their  heirs, 
who  shall  neglect,  or  who  shall  have  neglected  for  the 
said  term  of  seven  years,  to  avail  themselves  of  the 
benefit  of  any  title,  legal  or  equitable,  which  he,  she  or 
they  may  have  to  any  lands,  tenements  or  hereditaments, 
within  this  State,  by  suit  in  law  or  equity,  eflectually 
prosecuted  against  the  person  or  persons  so  as  aforesaid 
in  possession,  shall  be  forever  barred;  and  the  person  or 
persons,  their  heirs  or  assigns,  so  holding  or  keeping  pos- 
session as  aforesaid,  shall  have  a  good  and  indefeasible 
title  in  fee  simple,  to  such  lands,  tenements  or  heredita- 
ments." This  act  provides  expressly,  what  the  courts 
had  said  was  intended  by  the  act  of  1797,  ch.  43.  Eight 
years  had  lelapsed  from  the  passage  of  the  act  of  1819, 
before  the  commencement  of  this  suit.  The  only  inat- 
ter  for  the  court  to  determine  is,  whether  Campbell  was 
in  adverse  possession  of  the  land  in  controversy  for 
more  than  seven  years  before  the  suit  was  brought;  and 
whether  Norris  was  under  any  disability  to  sue.  The 
Legislature  has  cut  off  all  other  enquiry,  and  has  declared 
(hat  if  such  possession  has  existed,  and  none  of  the  dis- 
abilities they  have  enumerated  as  exceptions  have  pre- 
vented a  suit  in  law  or  equity,  the  claimant  shall  be 
barred.  This  bar  is  interposed  as  inflexibly  to  an  equi- 
table as  to  a  legal  claim;  and  the  necessity  of  bringing  a 
suit  in  equity,  when  there  is  no  legal  title,  is  as  imperious 
in  order  to  prevent  the  bar,  as  is  the  prosecuting  a  suit  at 
law,  when  one  may  be  brought.  In  this  case,  Norris  had 
only  an  equitable  title;  but  he  might  have  set  up  that  ti- 
tle by  a  suit  in  equity,  which  could  hsve  been  prosecuted 
eflfectiially  for  the  recovery  of  the  land.  The  statute  ex- 
pressly required  him  to  do  so,  but  he  has  ^^neglected" 
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to  do  it.     But  it  is  said  he  defended  a  caveat  suit,  Nashvitxe, 

J     ,  .  .      ,  ,  '  r  .     .       March.  1833. 

and  that  is  equivalent  to    the  prosecution  of  a   suit  in  s^^-v-^^ 
*'equity.?     In  the  first  place,   it  may  be  replied,  the  act      Peeler 
does  not  say  or  mean,  that  if  a  party  successfully  de-      Norrn. 
fends  a  suit,  that  shall  save  the  bar;  and  if  we,  by  construc- 
tion, shall  say^  that  the  defence  of  a  suit  is  equivalent  to 
the  prosecution  of  one,  and  therefore  within  the  meaning 
of  the  act,  may  we  not  relax  the  rigor  of  its  prosvisons. 
still  farther,  and  with  equal  propriety  say,  that  the  setting 
up  a  claim  by  other  means,   than  either  the  prosecution, 
or  defence  of  a  suit,  is  also  equivalent,  and  thus  intro- 
duce a  multitude  of  exceptions,  destroying  all   the  cer- 
tainty and  security  to  the   possessor  of  the  9oil,  which 
the    act   was   intended   to  provide?     The  act  does  not 
mean  that  any  thing  shall  be  taken  as  equivalent  to  the 
prosecution  of  a  suit;  and  the  adoption  of  such  a  princi- 
ple as  deducible  by  construction  from  the  act,    would  be 
most  mischievous  in  its  consequences.     But  in  point  of 
fact,   the  defence  of  this  caveat  was  not  equivalent  to, 
nor  did  it  result  in  the  consequences  which  would  have 
followed  a  suit  in  equity  prosecuted  by  Norris.     If  Nor- 
ris  had  filed  a  bill  in  equity,   not  only  the  title,  but  the 
possession  would   have  been  involved  in  the  suit;  and 
upon  a  decision  in  his  favor,  the  legal  title  would  have 
been  vested  in  him,    and  the   possession,    as  a  conse- 
quence, would  have  been  transferred  to  him  in  execution 
of  the  decree.     No  such  question  is  involved  in  the  ca- 
veat, and  no  such  consequence  could  result  from  its  de- 
termination.    By  the  act  of  1807,  ch.  2,  sec.  48,  the 
filing  a  caveat  merely  prevents  the  caveatee  from  getting  a 
g?  jnt  until  it  shall  be   determined.     If  upon  the  trial  it 
shall  be  found  that  the  caveatee  is  entitled  to  a  grant,  the 
court  so  determine,  and  such  judgment  being  filed  in  the 
surveyor's  ogice,  vacates  the  caveat.     The  only  matter 
then  in  litigation  is,  whether  the  caveate6  shall  have  a  grant, 
and  the  judgment  of  the  court  cannot  go  farther  than  to 
determine  that  question   in  his  favor.     The  litigation  is 
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Nashtillb,  collateral  to  and  not  at  all  inyolving  the  question,  of  po8<» 

Mftrchi  1833.  .  a         i  •  i  •  •  • 

session.  Another  suit,  as  this  action  proyes,  is  necessa- 
ry, in  order  to  enable  him  to  obtain  it.  The  judgment 
in  the  caveat  suit  is  conclusive,  only,  as  to  the  questions 
directly  in  issue.  1  Starkie,  202:  Estill  vs.  Taul,  9 
Yer.  Rep.  467. 

The  question  of  possession  not  being  involved  in  the 
suit,  nor  in  any  wise  a  consequence  of  it,  is  not  affected 
by  the  decision.  It  was  not  in  subordination  to  the  de- 
termination, and  therefore  was  held  adversely  during  the 
whole  time  of  the  pendency  of  the  caveat;  and  having 
been  so  held  adversely  during  the  whole  time  of  the  pen« 
dency  of  the  caveat,  and  having  been  so  held  more  than 
seven  years,  without  suit  either  in  law  or  equity  effectu- 
ally prosecuted,  the  title  is  vested  in  the  plaintiff  in  error, 
and  the  defendant  in  error  is  forever  barred.  See  Hick- 
man's lessee  vs.  Gaither  and  Frost,  2  Yer.  Rep.  200: 
Porter's  lessee  vs.  Cocke,  Peck's  Rep.  30,  45. 

Judgment  affirmed. 


PORTEE  VB.  EaRTHMAN. 

Vaulz  and  Williams  vs.  Earthman. 

JvdgnMDti  rendered  «|>oii  differeot  daje  of  Uie  Mme  term,  relata  to  tlla 
fint  day  of  the  term,  as  between  crediton,  ahhomh  the  record  may  tkom 
the  dttjr  apon  which  each  was  rendered. 

The  crediton  who  are  plaintifle  in  exeentione'  HMied  npoa  jodgnenli 
rendered  of  a  later  day  of  the  term,  are  entitled  to  a  rateable  diTiaion  of 
the  moneys  levied  apon  execotions  iasned  apon  jodgmenta  rendered  on  a 
prior  day  in  the  name  term,  aa  if  the  fame  were  all  rendered  of  the  fint 
day  of  the  term. 

The  plaintiffs  in  error  recovered  judgment  agunst  the 
heirs  of  Buchanan  Lanier,  on  the  eighteenth  day  of  Oc« 
tober,  1 831,  at  the  October  sessions,  1831,  of  the  Da* 
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vidson  county  court.     At  the  same 'term  of  the  same  NA0RviLt.K, 

IVfftrch   1fi3S 

court,  the  defendaut  and  several  other  persons,  on  the  *       ' 

twenty-second  of  October,  1831,  recovered  judgments 
against  said  heirs.  The  lands  of  the  heirs  were  sold  under 
all  the  judgments;  and  there  not  being  sufficient  of  mo- 
ney from  the  sale  of  the  property  to  satisfy  all  the  exe« 
cutions,  the  sheriff  came  into  court  and  asked  the  court 
to  instruct  him  how  said  moneys  should  be  distributed 
amongst  the  several  creditors.  The  plaintiffs  in  error 
thereupon  moved  the  court  to  instruct  the  sheriflf  to  pay 
and  appropriate  so  much  of  the  moneys  aforesaid,  as  would 
satisfy  their  execution  fully.  The  defendant  Earthman, 
one  of  the  plaintiffs  in  the  other  executions,  having  been 
admitted  by  consent  to  defend  said  motion,  appeared  by 
his  attorney  and  opposed  the  same;  and  urged  a  rateable 
distribution  of  the  money  among  the  several  creditors,  in 
proportion  to  the  amount  of  their  debts.  The  court  de- 
cided and  so  instructed  the  sheriff,  that  the  moneys  by 
him  collected  should  be  rateebly  divided  amongst  the 
several  claimants  in  all  the  judgments,  the  oldest  and 
youngest  together,  in  proportion  to  ^  their  several  de- 
mands. To  this  opinion  of  the  court  the  plaintiffs  ex- 
cepted; and  by  consent  of  parties  an  appeal  in  the  nature 
of  a  writ  of  error  is  prosecuted  to  this  court. 

J.  S.  Yerger^  for  the  plaintiffs  in  error. 

The  only  question  presented  by  the  record  in  this  case, 
is,  whether  the  judgment  first  rendered  is  to  be  first  satis- 
fied, or  whether  judgments  rendered  at  different  days  of 
the  same  term  are  to  relate  to  the  first  day  of  the  term, 
and  be  entitled  to  equal  satisfaction.  For  the  plaintiffs  in 
error,  I  contend  that  the  first  judgment  is  entitled  to  the 
first  satisfaction. 

By  the  common  law,  the  lands  were  bound  by  the  judg- 
ment, and  the  judgment  formed  a  lien  from  the  time  it  took 
effect.  4  Com.  Dig.  Execution  D.  1:  Hickman  vs. 
Murfree,  Mar.  and  Yerg.  Rep.    26.     The  lien  fixes  up* 
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Nashville,  on  the  land,  and  no  sale  or  appropriation  of  it  by  the 
debtor  can  divest  it,  or  prevent  it  from  taking  effect.  4 
Com.  Dig.  Execution  D.  1. 

So  as  to  personalty;  it  is  bound  by  the  award  of  exet 
cation:  from  that  time  the  lien  commences,  and  ahhough 
it  be  sold  bona  fide^  it  may  be  taken  in  execution.  4 
Com.  Dig.  Execution  D.  2:  Johnson  vs.  Ball  and  others, 
1  Yerg.  Rep.  291. 

Since  the  statute  29  Car.  II,  the  lien  commences  from 
the  delivery  of  the  execution  to  the  sheriff,  and  a  sale 
after  that  time  is  void  against  the  execution  creditor.  18 
John.  Rep.  ^11,  363. 

These  authorities  prove  clearly,  that  when  the  lien  takes 
effect,  no  subsequent  act  can  destroy  it.  The  question 
is,  when  doesxit  commence  in  personal  actions? 

At  the  common  law,  this  lien  commences  and  binds 
only  from  the  day  the  judgment  is  rendered.  Co.  Lit 
102  a:  4  Com.  Dig.  Execution  D.  1. 

It  is  evident  that  the  judgment  binds  the  land;  this  was 
expressly  decided  in  the  case  of  Hickman  vs.  Murfree, 
by  this  court.   Mar.  and  Yerg.  Rep.  26. 

This  judgment  at  common  law  is  supposed  to  have  been 
rendered  on  the  first  day  of  the  term,  because  the  term 
was  considered  in  this  respect  as  but  one  day,  and  the 
day  of  signing  the  judgment  did  not  appear  upon  the  re- 
cord. 

Although  this  was  the  presumption  of  the  law,  or  fiction 
of  relation  in  order  to  aid  justice,  it  was  not  conclusive, 
but  could  be  averred  against  when  it  was  material  to  as* 
certain  the  precise  time  to  insure  justice  to  the  parties. 
If  it  appeared  upon  the  record  by  memorandum,  or  oth- 
erwise, that  the  suit  had  been  continued  to  a  different 
day  of  the  term,  the  presumption  or  fiction  of  relation 
was  destroyed,  and  the  judgment  was  considered  as  ren- 
dered of  the  day  actually  appearing  upon  the  record,  and 
took  effect  from  that  day.  This  presumption  or  fiction 
of  relation  having  been  resorted  to  in  aid  of  the  record^ 
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falls  to  the  cnround,  when  the  record  itself  controverts  the  Nashvillb, 

.  -.  4.1.  ii>  -A    March.  1835. 

presumption  or  fiction  of  relation,  and  disproves  it:  3 
Salkeld's  Reports,  9,  212:  3  Burrows'  Reports,  1241^ 
1695:  1  Term  Rep*  116:  Bull.  N.  P.  137:  Tidd's  Pr. 
285,  294, 295:  Murfiree  vs.  Carmack,  at  the  present  term 
of  this  court. 

Although  the  fact  may  not  appear  upon  the  record 
when  the  judgment  was  rendered,  yet  if  it  becomes  ne- 
cessary and  material  to  ascertain  the  true  day  when  a 
judgment  was  rendered,  this  presumption  or  fiction  of  re- 
lation, may  be  averred  against  in  pleading,  and  the  true 
day  of  signing  judgment  ascertained. 

Thus  by  this  fiction,  all  judgments  are  supposed  to  bd 
rendered  in  term,  and  to  relate  to  the  first  day  of  the 
term;  but  in  practice  judgments  are  frequently  signed  in 
vacation.  In  such  case,  if  the  purposes  of  justice  re- 
quire that  the  true  time  when  the  judgment  was  rendered 
should  be  made  appear,  a  party  may  show  it  by  averment 
in  pleading:  Littleton  vs.  Cross  and  Moody,  3  Barnwell 
and  Cresswell,  317:  Same  case,  10  Eng.  Com.  Law 
Rep.  93. 

The  court  in  the  above  case  ssty  it  is  a  general  rule, 
when  it  is  for  the  interest  of  the  party  pleading  to 
show  that  a  proceeding  did  ndt  take  place  at  the  precise 
time  when  by  fiction  of  law  it  is  supposed  to  have  hap- 
pened, it  is  competent  for  him  to  do  so.  And  that  when- 
ever a  fiction  of  law  works  injustice,  and  the  facts  which 
by  the  fiction  are  supposed  to  exist  are  inconsistent  with 
the  real  facts,  a  coun  of  law  ought  to  look  to  the  real  facts. 

Again:  the  fiction  of  law  is  that  all  writs  are  supposed 
to  issue  in  term,  and  generally  speaking,  a  party  is  es- 
topped by  the  teste  of  the  writ  from  disputing  the  time 
when  it  issued.  But  when  it  is  necessary  for  the  purposes 
of  justice  that  a  party  shall  be  permitted  to  show  that  it 
issued  in  vacation,  he  is  permitted  to  do  so,  and  there- 
fore it  has  been  decided  that  a  defendant,  in  order  to  avail 
himself  of  the  statute  of  limitations,  may  show  the  verf 
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Nashtilli,  time  when  the  writ' issued.  This  was  decided  in  the  case 
of  Johnson  vs.  Smith,  2  Bur.  R.  960.  Lord  Mans- 
field Ch.  J.  there  lays  down  the  true  principle  applicable 
to  this  case.  He  says,  ^^The  court  would  not  endure  that 
a  mere  form  or  fiction  of  law  introduced  for  the  sake  of 
justice,  should  work  a  wrong  or  injury,  contrary  to  the 
real  truth  or  substance  of  the  thing." 

If  the  fiction  of  law  that  judgments  are  pronounced  on 
the  first  day  of  the  term,  were  to  prevail  in  this  case, 
when  in  point  of  fact  the  judgments  were  obtained  upon 
difierent  days  of  the  term,  it  would  work  a  wrong  and  in- 
jury by  depriving  the  plaintiffs  in  error  of  an  advantage 
and  preference  that  the  law  gives  them  as  the  reward  of. 
their  diligence.  In  this  case,  the  actual  time  when  the 
judgment  is  rendered  is  the  substance,  the  fiction  of  re- 
lation the  mere  form.  Thus  it  will  be  seen  that  by  the 
rules  of  the  common  law,  this  fiction  of  relation  is  not 
conclusive,  but  may  be  averred  against  and  the  true  time 
shown. 

This  supposition  or  presumption,  that  the  judgment 
was  rendered  on  the  first  day  of  the  term,  was  done  away 
in  England,  by  the  statute  29  Charles  II,  which  requires 
that  the  oflicer  shall  set  down  the  day  the  judgment  was 
rendered.     4  Com.  Dig.  Execution  D.  1. 

Lord  Mansfield,  in  commenting  upon  this  statute,  says, 
'Hhe  moment  the  law  said  judgments  should  bind  purcha- 
sers only  from  the  signing,  it  followed  that  in  the  case  of 
purchasers,  the  time  of  signing  might  be  shown. "  2  Bur. 
Rep.  967. 

This  reasoning  applies  strictly  to  this  case.  The  stat- 
ute of  1799,  ch.  14,  sec.  2,  gives  to  the  creditor  a  lien 
upon  the  lands  of  his  debtor  for  12  months  after  judgment 
rendered.  Mar.  and  Yer.  R^p.  26.  In  order,  therefore, 
to  avail  himself  of  this  benefit  he  must  be  permitted  to  show 
the  time  when  the  judgment  was  actually  obtained;  be- 
cause if  actually  obtained  on  a  later  day  of  the  term,  and 
it  is  held  to  relate  to  the  first  day,  he  may  not  have  the 
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lien  for  twelve  months.  Our  acts  of  assembly  of  1809,  Nabrtillv, 
ch.  49,  sec.  20,  (1  Scott's  Rev,  Laws,  1154,)  and  1817,  ^•«*^''8*^- 
eh.  48,  sec.  9,  (2  Scott's  Rev.  Laws,  343,)  require  the 
minutes  of  each  day  to  be  signed;  all  judgments  signed 
that  day  are  consequently  completed;  they  cannot  by 
possibility  relate  to  the  first  day  of  the  term;  if  they  do, 
as  the  statute  of  29  Charles  II,  is  not  in  force  here,  it  fol- 
lows that  a  sale  of  lands  before  judgment,  but  after  the 
court  commenced  its  session,  is  void  against  the  judg- 
ment creditor,  which  is  contrary  to  the  provisions  of  our 
act  of  1799,  ch.  14,  sec.  2,  which  creates  a  lien  against 
purchasers  only  from  the  day  the  judgment  was  ren- 
dered. Martb  and  Yerger's  Rep.  26:  1  Scott's  Rev. 
Laws,  643. 

This  consequence  is  inevitable;  there  is  either  a  lien 
from  the  first  day  of  the  term  by  fiction  of  law,  or  from 
the  day  the  judgment  is  rendered.  If  it  relate  to  the  first 
jday,  the  lien  commences  from  that  day,  and  if  it  com- 
mences on  that  day,  it  is  better  than  a  sale  made  after  it. 

This  court  at  the  present  term,  unanimously  deter- 
mined in  the  case  of  Murfree's  lessee  vs.  Carmack,  that 
a  sale  made  before  the  day  the  judgment  was  rendered, 
although  after  the  term  commenced,  was  good.  This  de- 
cision is  not  founded  on  common  law,  because  the  gen- 
eral principle  of  the  common  law,  with  the  exceptions  I 
have  endeavored  to  show  heretofore,  is  that  the  land  is 
bound  from  the  first  day  of  the  term.  It  is  not  founded 
on  the  statute  of  29  Charles  II,  for  it  is  not  in  force  m 
this  state,  (1  Yerger's  Rep.  291;)  but  it  is  wholly  foun- 
ded on  our  acts  of  assembly. 

If  the  judgment  then  does  not  relate,  but  forms  a  lien 
against  a  purchaser  from  the  day  it  was  rendered,  why  is 
it  that  it  does  not  form  it  against  a  subsequent  judgment? 

It  cannot  be  a  lien,  and  no  lien.  It  cannot  be  a  lien  for 
one  purpose,  and  not  for  another. 

A  lien  is  a  preference  given,  by  law  or  the  act  of 
the  parties;  when  the  law  .fixes  the  lien,  it  is  as  binding 
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Nabrtills,  and  operative  as  if  made  by  contract.    Mardn  and  Ter- 

^I;;^!;;!^'  ger's  Rep.  361:  12  Wheat.  R.  177. 

In  the  Supreme  Court  of  the  United  States,  when 
judgments  are  entered  and  the  minutes  signed  each  day, 
when  an  appellunt  died  after  the  term,  but  before  decree, 
^e  court  ordered  the  decree  to  be  entered  as  of  the  first 
day.  There  was  no  necessity  for  this  if  it  would  relate. 
2  Peter's  Rep.  S.  C.  U.  481. 

Upon  principle  it  is  clear  the  oldest  judgment  binds  the 
land,  and  is  a  lien.  Hickman  vs.  Murfree,  Martin  and 
Yerger's  Rep.  26.  It  is  also  clear  that  by  the  comrooD 
law,  t|ie  judgment  binds  from  the  day  it  was  rendered. 
But  as  the  term  was  not  divided  into  days;  and  as  the 
records  did  not  show  upon  what  particular  day  an  act  was 
done,  all  the  term  w^s  necessarily  obliged  to  be  consid- 
ered one  day,  and  consequently  all  judgments  rendered 
during  the  term,  were  considered  as  rendered  on  the  first 
day,  with  the  right  to  aver  against  them  as  I  have  shown. 
Here  the  records  of  each  day  sliow  what  was  done;  and 
therefore  the  principle  of  relation  cannot  apply. 

Our  acts  have  made  no  exception  in  favor  of  purcha- 
sers, except  the  judgment  creditor  delays  to  proceed  (or 
more  tiian  a  year  after  judgment  rendered;  it  follows  of 
course,  if  the  court  decides  that  the  judgment  relates  to 
the  first  day,  that  a  purchaser  after  the  first  day,  and  be- 
fore judgment  is  actually  rendered,  cannot  be  protected. 
He  was  not  protected  at  common  law.  Viner's  Ab.  Judge- 
ment W.  He  is  not  protected  by  any  act  of  assembly  un- 
less it  is  the  acts  requiring  the  minutes  to  be  signed  each 
day;  and  if  he  is  protected  by  these  acts,  it  is  wholly  on 
the  principle  that  the  judgment  does  not  bind  except  from 
the  day  it  was  rendered;  and  if  it  binds  from  that  day,  it 
must  bind  against  creditors  as  well  as  purchasers. 

In  North  Carolina,  the  courts  have  decided  that  the 
judgment  does  not  bind  land,  when  r  fieri  facias  is  sued 
out;  consequently  the  North  Carolina  cases  cited  cannot 
apply,  as  we  have  settled  it  in  thb  State  that  the  judgment 
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does  bind.  Toung  vs.  Kenyan,  2  Day's  Cases,  252:  Nashtillk, 
3  Dane's  Ab.  516:  12  Wheat.  Rep.  177:  Murfree  vs.  ^I^^S^^ 
Hickman,  Martin  and  Yerger's  Rep.  26:  Murfree's  lessee 
vs.  Carmack,  decided  at  the  present  term  of  this  court. 

Thus  then  it  appearing  that  the  judgment  creditor  has  a 
lien  from  the  rendition  of  his  judgment  against  the  lands 
of  the  debtor;  that  the  fiction  of  law  in  this  case  is  in- 
consistent with  the  fact,  and  if  it  prevailed  would  work 
great  mjusticeby  defeating  a  lien  given  by  the  law;  and 
that  the  fiction  is  abolished  by  our  statutes,  and  the  en- 
tries upon  the  records,  if  it  would  operate  at  all  in  such 
a  case  as  the  present,  I  confidendy  expect  the  judgment  to 
be  reversed  and  judgment  to  be  given  for  the  plaintifis  in 
error. 

jB.  H.  Etoing^  for  defendant  in  error.  The  defendant 
in  error  maintains  that  the  judgment  of  the  court  below 
was  right,  for  the  following  reasons: 

1.  It  is  a  general  rule  of  law  that  the  whole  term  of  a 
court  is  but  one  legal  day,  and  of  course  all  judgments 
of  the  same  term  have  equal  privileges;  this  general  rule 
has  never  been  modified  or  altered  but  for  the  furtherance 
of  justice  or  to  reward  superior  diligence.  The  statute 
of  29  Car.  II,  giving  a  judgment  a  lien  upon  land  only 
from  the  time  of  its  being  signed,  applies  only  to  subse* 
quent  purchasers,  if  it  be  in  force  at  all  in  this  country, 
and  not  to  creditors;  our  own  statute  of  1799,  is  not  in- 
tended to  have  any  general  influence  upon  the  relation  of 
judgments,  but  only  to  designate  at  what  time  the  lien 
commences  and  ends,  as  it  regards  subsequent  purcha- 
sers. If  the  judgment  does  not  in  this  instance  relate 
to  the  first  day  of  the  term,  when  does  it.^  If  the  gen- 
eral rule  does  not  apply  here,  it  is  no  rule  at  all.  See 
as  to  the  matters  here  stated,  2  Saunders,  marginal  page 
8,  in  notes:  1  Wilson,  36,  37:  Jacob's  Law  Die.  vol. 
6,  212:  2  Chitty's  Black.  141,  in  notes:  Kelyng,  1070-8: 
Telv.  35:  3  Dane's  Ab.  511. 
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Nabhvills,  2.  If  it  be  the  law  of  England  that  the  lien  of  judg- 
'  ment  commences  for  all  purposes  from  the  day  of  their 
being  signed,  and  that  subsequent  judgments  of  the  same 
term  are  excluded  from  a  participation  in  the  lien  of  pri* 
or  judgments,  there  exists  a  reason  for  it  there  which 
does  not  exist  here;  and  the  reason  ceasing  the  law  ceas- 
es. There  is  room  there  for  superior  diligence,  and  none 
here;  there  the  judgment  has  to  be  signed,  to  be  filed  and 
to  be  docketed,  all  voluntary  substantive  acts  of  the  plain- 
tiff, in  which  he  may  display  vigilance;  here,  these,  if 
done  at  all,  are  matters  of  course,  done  by  the  clerk; 
alterations  have  been  made  in  the  practice  in  this  country 
in  some  respects,  which  of  necessity  bring  on  alterations 
in  others;  causes  are  docketed  in  the  county  court,  not 
according  to^  the  priority  in  the  issuance  of  the  writs, 
but  as  the  writs  are  handed  in  by  the  sheriff  to  the  clerk; 
judgments  in  debt  cases  are  taken  on  the  first  day  of  the 
term,  though  many  of  them  may  be  at  the  end  of  the 
docket;  the  clerk  frequently  attends  to  the  taking  of  judg- 
ments on  scire  facias,  without  the  interposition  of  attor- 
neys at  all;  his  caprice  might,  if  the  law  be  not  as  I  have 
stated  it,  govern  the  priority  of  lien.  The  true  rule  is,  that 
the  judgments  are  in  the  breast  of  the  court  until  its  rise, 
when  they  are  all  evolved  with  equal  privileges.  See  as 
to  superior  diligence,  2  Bay's  S.  C.  Rep.  8:  Mar.  and 
Yerg.  26,  Hickman  vs.  Murfree. 

3.  Executions  against  personal  property  are  tested  of 
the  term,  and  not  of  a  particular  day  in  the  term,  and  bind 
such  property  from  the  teste;  here  there  is  no  priority; 
by  analogy  there  should  be  none  in  the  lien  of  judgments 
upon  real  property. 

4.  It  is  equitable  that  the  money  should  be  divided 
rateably  amongst  the  several  claimants,  and  therefore  pri-- 
ma  facie  lawful.  If  the  plaintiffs  wish  a  different  course 
adopted,  it  is  incumbent  on  them  to  show  authorities  pre- 
cisely in  point  to  justify  the  proceeding. 
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Catron,  Ch.  J.     This  question  arisos  between  exe-  Nashville, 

'  .  ,   ^  ,   ,  ,  ,        March.  iteS. 

cution  creditors  against  the  common  debtor,  where  the 
judgments  were  recovered  at  the  same  term  of  the  court. 
Has  the  judgment  first  entered  a  priority  of  lien  over 
one  of  a  subsequent  date?  In  the  case  of  Johnson  vs. 
Ball,  (1  Yerg.  Rep.  291)  the  subject  of  lien  underwent 
elaborate  discussion.  There  the  court  held,  that  where 
executions  were  levied  on  the  same  property  issuing  from 
different  courts,  the  oldest  judgment  must  be  first  satis- 
fied. It  is  there  also  holden,  that  executions  do  relate  to 
their  teste,  as  in  England  before  the  passage  of  the  29  Car. 
II,  save  some  slight  alterations  by  statute.  The  position 
is  undoubtedly  true,  and  so  is  the  case  of  Preston  vs. 
Surgome,  Peck's  Rep.  80.  The  statute  of  29  Car.  goes 
much  further  to  protect  the  purchaser  from  the  debtor 
than  ours,  as  to  the  goods,  but  it  was  made  for  the  protec* 
tion  of  purchasers.  2  Bac.  Ab.  Execution  I.  Before, 
the  day  of  the  rendition  of  the  judgment  could  not  be 
shown,  and  many  times  (says  the  preamble  to  the  statute) 
judgments  in  the  King's  court  at  Westminster,  do  relate 
to  the  first  day  of  the  term  whereof  they  are  entered,  and 
bind  the  defendant's  lands  firom  that  time,  although,  in 
truth,  entered  and  signed  in  vacation,  after  said  term, 
whereby  purchasers  find  themselves  aggrieved.  The 
term  was  but  one  day  in  legal  justice.  This  fiction  was 
adopted  to  attain  the  ends  of  justice.  Our  writ  of  fieri 
facias  dates  on  its  face  from  the  first  day  of  the  term,  re- 
cognizing the  fiction,  which  exists  in  force,  save  in  so  far 
as  exceptions  are  made  to  it  by  statutes.  By  common 
law,  then,  the  judgment  bound  the  lands  from  the  first  day 
of  the  term  in  which  it  purported  to  have  been  rendered, 
as  between  the  living  plaintiff  and  defendant.  Has  any 
statute  of  North  Carolina  or  Tennessee  altered  this  com- 
mon law  rule.^  I  think  not;  and  that  as  to  the  plaintiffs 
against  the  same  defendant,  recovering  judgments  at  the 
same  term,  though  on  different  days  thereof,  the  term 
must,  still,  for  the  obtainment  of  equal  justice  among  them> 
be  taken  as  only  one  day. 
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Nashville,  If  the  rule  adopted  in  the  county  court,  of  ordering 
***  *  'the  executions  to  be  satisfied  rateably,  has  ever  been  vi- 
olated by  the  sheriffs  or  courts  y  I  have  no  knowledge  of 
it.  And  such  was,  I  know,  the  advice  of  many  of  the 
profession  at  Nashville  ten  or  twelve  years  since,  in  cases 
of  magnitude  and  much  interest  to  the  parties  concerned; 
who  acted  accordingly  and  divided  the  money.  The  fic- 
tion means  nothing  more  nor  less  than  that  the  parties  have 
been  equally  vigilant  in  a  case  like  the  present;  and  that, 
when  the  money  is  returned  into  court  by  the  sheriff,  if 
there  be  not  enough  to  pay  the  whole  of  the  judgments 
by  force  of  which  it  was  collected,  the  court  doing  equity 
among  its  suitors,  makes  them  abate  rateably.  Courts  of 
law,  as  well  as  of  equity,  do  not  only  compel  suitors  in 
court  to  do  equity  among  other,  by  setting  off  mutual 
judgments,  and  entering  up  satisfaction  and  the  like,  but 
they  compel  their  officers  to  do  justice  to  each  other,  es- 
pecially in  matters  of  fees.  Baker  vs.  Dacie,  6  Vesey, 
688:  Mar.  and  Yerg.  171,  and  authorities  cited.  When 
the  executions  issue  from  different  courts,  as  in  Johnson 
vs.  Ball,  then  a  positive  rule  must  be  adopted,  because  the 
one  court  has  no  control,  or  rather  efficient  means  of  con- 
trol, over  the  -suitors  of  the  other.  The  creditors  are 
not  all  before  the  same  court,  so  that  it  can  compel  them 
to  do  justice  among  other;  nor  can  it  judge  of  the  vigi- 
lance by  the  creditors  in  obtaining  their  judgments  and 
issuing  their  executions.  This  subject  is  infinitely  sub- 
tle and  complex  in  its  consequences  when  different  juris- 
dictions conflict;  but  this  is  a  new  case,  growing  out  of 
the  nature  of  our  institutions,  and  their  dissimilarity  (rom 
those  of  Great  Britain,  where  no  rule  is  found  to  apply  to 
such  a  case;  but  in  the  present  instance  we  find  a  rule. 

Peck,  J.  There  is  no  aspect  in  which  the  question 
of  the  lien  of  a  judgment  can  be  presented,  that  is  not 
subject  to  objection,  if  matters  of  convenience  alone  are 
looked  to.     The  judgment  of  a  county  court  is  of  jxist 
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as  much  validity   as  one  rendered  by  this  court;  while  Nashvillb, 

■^.  ,..,.,.     .         "^     J  .  ,       March,  1833. 

that  court  acts  Within  its  jurisdiction,  and  parties  rest  the  v^^^v''^^ 
judgment  there,  it  is  equally  binding  and  final,  and  the .     Porter 
lien  just  as  effectual  as  that  of  any  other  tribunal  in  the    Earthmtn. 
State. 

It  is  said  to  appear  inconsistent  that  the  judgment  of  a 
county  court  rendered  where  the  sitting  had  been  but  of  a 
few  days  duration,  should,  by  the  t^ste  of  the  execution, 
loose  the  force  of  its"  lien  by  reason  that  a  judgment  of 
this  court  sitting  three  months,  had  overreached  it  by  re* 
lation  to  the  first  day  of  the  term,  and  that  in  fact  the  es- 
tate might  be  seized  and  sold,  subject  to  be  defeated  by 
the  lien  of  the  younger  judgment  rendered  here. 

There  is  no  greater  evil  in  this,  than  those  that  may  be 
made  to  arise  by  even  the  voluntary  act  of  a  defendant,  so 
far  as  creditors  are  concerned.  A  continuance,  suffering 
judgment  by  default,  a  demurrer,  reasons  in  arrest  of 
judgment,  appeal  or  writ  of  error,  may  either  of  them 
be  resorted  to,  and  give  one  plaintiff  an  advantage  over  an- 
other. It  is  not  vigilance  simply  that  gives  the  advan- 
tage; circumstances  over  which  the  court  has  no  control, 
may,  and  often  does  produce  it;  and  courts  must  be  con- 
tent with  the  uniformity  which  will  result  from  human 
institutions,  at  best  imperfect,  for  every  case  of  seeming 
hardship  cannot  be  remedied. 

Take  for  instance,  the  case  first  put,  and  h  will  form 
no  ground  for  abandoning  the  rule  which  gives  the  lien 
from  the  teste.  It  is  true,  as  stated,  that  this  court  sits 
for  months,  some  of  the  county  courts  for  days  only;  but 
the  order  of  things  is  reversed  when  we  get  to  Rey- 
noldsburgh.  There  the  court  at  some  of  its  sessions  sits 
but  one  day;  while  the  countjrbourt  at  Nashville,  and  at 
other  places,  sits  one  month.  In  such  cases,  the  justices 
of  the  county  court  would  feel  indignant,  if  by  resorting 
to  the  very  day  the  judgment  was  rendered,  the  ephe- 
meral session  (in  a  Cyprus 'Swamp,  without  lawyers, 
books  or  courthouse,)   should  take  precedence,  and  de* 
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Nasrtillm,  feat  the  judgment  of  their  lengthy  tenn.  So  too  of  th« 
circuit  court  at  Nashville,  which  sits  perhaps  as  long  as 
the  supreme  court  at  the  same  place,  and  much  longer 
than  that  court  at  Jonesborough,  Knoxville  or  Sparta. 
While  ever  we  consider  that  there  cannot  be  uniformity 
and  entire  equality  in  the  rules  touching  this  subject,  it 
is  useless  to  depart  from  the  principle  which  gives 
the  lien  from  the  teste;  indeed,  to  my  mind  the  ar^ 
gument  for  allowing  it  in  the  cases  brought  into  this 
court,  is  much  the  most  reasonable;  the  delay  which 
is  usually  incident  upon  the  writ  of  error  in  a  court 
thronged  with  business,  argues  powerfully  in  favor  of 
the  creditor  here;  he  has  been  delayed  perhaps  for  years, 
and  when  he  gets  his  judgment  affirmed,  it  does  not  relate 
to  the  proceedings  of  the  inferior  court,  but  he  has  to 
receive  his  judgment  at  our  hands;  and  it  is  but  reasona- 
ble we  should  give  it  to  him  with  every  allowance  in  his 
iavor  the  law  will  tolerate.  Considering,  therefore,  that 
there  dre  county  courts,  circuit  and  chancery  courts,  as 
well  as  this  court,  all  issuing  executions;  that  the  length 
of  the  terms  of  these  are  various  in  the  different  sections 
of  the  State,  the  rule  is  the  most  safe  which  allows 
the  lien  as  proposed  in  this  opinion,  and  certainly  it  is  no 
objection  that  it  savors  of  fiction;  for  the  courts  being 
open,  the  times  of  sitting  fixed  by  law,  every  man  is  sup* 
posed  to  know  what  is  doing  in  these  tribunals.  If  a  pur- 
chaser at  execution  sale  desires  to  be  informed  of  the 
condition  of  causes  and  judgments,  either  rendered  or 
anticipated,  the  means  of  knowing  lie  before  him;  and 
when  the  law  of  lien  is  permanently  established,  it  is  im- 
probable that  he  will  bid  at  much  risk;  and  this  is  one  of 
the  reasons  of  the  maxim,  caveat  emptory  and  why  he 
cannot  get  his  money  back  if  he  commit  an  error  in  pur- 
chasing. 

But,  aside  from  reasoning,  how  is  the  law?  It  is  re- 
quired by  the  constitution,  that  writs  (executions)  shall 
bear  teste.     This  clause  bad  meaning  when  inserted  in 
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the  constitution,  Bnd  while  we  keep  in  mind  that  there  Nashvule, 


was  always  a  mode  of  thinking  and  treating  the  term  as  but 
one  day,  it  was  sensible  to  insert  it.  To  many  purposes 
our  courts  are  always  open.  The  issuing  of  process, 
and  superceding  it  when  improperly  issued,  are  acts 
of  every  day's  occurrence,  to  prove  that  even  the  exe- 
cution, which  is  said  to  be  the  life  of  the  law,  are  under 
the  control  of  the  judge,  though  no  court  be  sitting. 

When  the  court  ilid  set,  judgments  were  not  as  at 
present  entered  every  day,  and,  the  minutes  signed;  jour- 
nals of  the  proceedings  were  kept,  it  is  true,  during  the 
whole  term,  and  it  may  be  dates  were  preserved;  but  it 
is  equally  true,  they  were  then,  as  the  minutes  are  now, 
under  the  control  of  the  court  whife  in  session;  and 
then,  as  at  this  day,  entries  were  not  made  always  on  the 
very  day  the  order  was  given  for  a  judgment. 

Judge  Haywood,  justly  esteemed  as  profoundly  read 
in  the  common  law,  had  grown  up  with  the  practice  in 
North  Carolina,  and  has  generally  assisted  in  making  the 
practice  for  us  in  this  country,  has  given  his  views  upon 
this  subject  in  the  case  of  Preston  vs.  Surguoin,  Peck's 
Rep.  80.  There  is  no  statute  inconsistent  with  the 
common  law  rule,  and  certainly  no  good  reason  can  bo 
perceived  for  establishing  by  construction,  a  rule  which 
shall  conflict  with  those  hitherto  followed. 

Cases  have  arisen  where  it  became  necessary  to  ascer* 
tain  the  particular  day  of  the  term,  but  that  necessity 
arose  from  the  nature  of  the  transaction.  As  all  our  courts 
have  a  concurrent  jurisdiction  in  the  probate  of  deeds,  it 
was  found  in  Carmack's  case,  that  unless  we  could  reach  the 
day  of  probate,  injustice  would  be  done  by  the  judgment 
(which  was  really  younger)  overreaching  the  deed,  if 
sacb  judgment  be  permitted  to  have  effect  from  the  first 
day  of  the  term.  The  necessity  here  was  obvious,  but  it 
did  not  change  the  rule;  in  fact  it  admits  and  recognizes 
it,  for  in  the  opinion  it  is  at  least  intimated,  if  not  ex- 
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Nasrvills,  pressed,  that  the  fiction  may  be  disregarded  where  jus- 
tice  requires  it. 

Being  satisfied  with  the  case  of  Preston  vs.  Surguoin, 
and  knowing  of  no  case  where  the  court  has  come  to  a 
dififerent  result,  let  a  division  of  the  fund  .in  the  hands 
of  the  sherifi*,  according  to  this  opinion,  be  made  rateably 
among  the  creditors. 

Oreen,  J«  (dissented,)  At  the  October  term,  1831, 
of  the  county  court  of  Davidson,  the  plaintiffs  obtained 
judgments  against  the  heirs  of  B.  H.  Lanier.  These 
were  rendered  on  the  ISth  day  of  the  month,  and  on  the 
32d,  and  during  the  same  term,  several  other  judgments 
were  obtained  against  the  same  defendant.  Executions 
on  all  the  judgments  came  to  the  hands  of  the  sheriff  the 
same  day,  were  all  on  the  same  day  levied  on  the  land, 
which  was  sold  by  virtue  of  them  all.  The  sheriff  made 
a  special  return  of  these  facts,  and  the  plaintiffs  moved  the 
court  to  direct  the  application  of  the  money  to  the  satis- 
faction of  their  executions  in  preference  to  those  obtained 
on  the  22d,  The  court  refused  to  do  this,  but  directed 
the  money  to  be  applied  in  equal  proportions  to  all  the 
judgments. 

The  question  now  is,  whether  those  judgments  which 
were  obtained  on  the  18th  are  to  be  preferred.  In  the 
case  of  Hickman  vs.  Murfree,  (Mar.  and  Yer.  Rep.  26,) 
this  court  decided  that  a  judgment  was  a  lien  on  the  de- 
fendant's lands.  In  Murfree's  lessee  vs.  Carmack  and 
Williams,  determined  at  the  present  term,  the  court  de- 
cide that  a  judgment  does  not  relate  to  the  first  day  of  the 
tenn,  but  is  limited  to  the  day  of  the  term  on  which  it  is 
entered  up.  I  am  satisfied  that  decision  was  correct. 
Why  resort  to  the  common  law  fiction,  that  the  judgment 
relates  to  the  first  day  of  the  term,  when  the  reason  of  it 
has  ceased.  Here,  our  records  speak  of  the  proceedings 
of  .the  court  on  each  day;  of  its  adjournment  to  a  sped* 
^ed  hour  the  next  morning,  and  of  its  meeting  at  that 
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hour.  The  minutes,  too,  of  the  proceedings  of  each  day,  Na8otii.i,b, 
are  signed  hy  the  court  on  the  succeeding  morning,  af-  v^^^v^^J 
ter  having  been  read  and  corrected'.  Porter 

What  would  be  the  consequence  of  this  doctrine  of  re-  Earthmvi. 
lation,  were  the  courts  to  adhere  to  this  fiction  of  the 
common  law?  The  term  of  this  court  commenced  the 
first  Monday  of  March,  and  will  continue  until  the  last 
of  May*  Many  of  the  county  courts  continue  in  session 
only  a  few  days.  Suppose  one  of  these  courts  to  sit  on 
the  2d  Monday  of  March,  and  render  a  judgment  agiainst 
a  debtor.  The  execution  may  issue,  and  the  land  be  sold 
before  the  rise  of  this  court.  And  yet,  if  this  doctrine 
of  relation  be  law  here,  a  judgment  may  be  pronounced 
the  last  day  of  this  term  in  favor  of  another  plaintifiT 
against  the  same  defendant,  and  by  relating  to  the  first 
day  of  the  term,  would  be  a  lien  on  the  land  precedent 
to  that  by  virtue  of  which  it  may  have  been  sold.  Should 
the  land  be  re-sold  by  virtue  of  the  execution  founded  on 
such  judgment,  how  is  the  purchaser  to  get  back  his  mo- 
ney? The  land  is  pui  chased  when  no  lien  exists  upon 
it,  and  the  purchaser  acquires  a  good  title.  Shall  he  be 
deprived  of  it  by  a  fiction  of  law?  Surely  not.  But  in 
the  case  supposed,  if  the  land  were  not  sold  until  after  the 
rise  of  this  court,  and  both  executions  are  in  the  hands  of 
the  sheriflT  at  the  same  time,  would  it  not  be  absurd  that 
a  judgment  obtained  the  30th  of  May,  should  take  prece- 
dence in  satisfaction  to  one  obtained  the  10th  of  March? 
And  yet  such  would  be  the  inevitable  consequence,  if  a 
judgment  relates  to  the  first  day  of  the  term.  None  of 
these  absurdities  exist  in  England,  and  it  may  be  well 
enough  said  there,  that  the  fiction  was  resorted  to  for  the 
ends  of  justice.  But  here,  where  we  have  one  hundred 
and  fifty  courts  in  the  State,  whose  judgmeijj^{|^iimen 
on  all  the  lands  of  the  party  against 
wherever .  those  lands  may  be  situaredi^^'  doctruoe': 
wholly  unsuited,  and  if  adopted,  wo| 
ciovB  in  its  consequences.    As  between 
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Nashyills.  be  well  enough;  but  as  it  relates  to  others,  whether  pur* 
chasers  or  judgment  creditors,  it  is  unreasonable.  If  a 
judgment  does  not  relate  to  the  first  day  of  the  term,  the 
question  is  settled.  It  there  is  a  lien  from  the  time  it  is 
r^adered,  and  must  have  precedence  of  one  rendered  oa 
a  later  day  in  the  same  term  of  the  same  court,  the 
court  would  have  no  power  after  the  land  has  been  sold,  to 
order  an  equal  distribution  of  the  money  among  creditors, 
whose  judgments  were  obtained  on  difi^erent  days.  The 
precedence  of  lien,  confers  a  prior  right,  whiph  the  court 
cannot  take  away. 

I  therefore  think  the  judgment  should  be  reversed,  and 
that  the  sheriff  pay  the  money  in  his  hands  in  satisfaction 
of  the  judgments  obtained  the  18th  of  the  month,  and 
distribute  the  balance  among  those  whose  judgments  were 
obtained  the  32d,  and  that  Uie  defendant  in  error  pay  the 
costs. 

Whvte,  J.  delivered  no  opinion  in  this  cause,  be- 
cause of  his  absence  during  part  of  the  argument. 

Judgment  affirmed. 
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Nashville^ 
Morgan  vs.  Elam  and  others.  MarcM^. 

^Morgan 
Where  an  estate  k  Tested  by  deed,  cancelting  the  deed  afterwards  wUl  v 

notdiTestit  ^*•'"' 

The  power  of  a  married  woman  oyer  her  separate  estate,  does  not  ex- 
tend beyond  the  plain  meaning  of  the  deed  creating  the  estate;  she  is 
tfaereCbre  to  be  considered  a  feme  sole  in  relation  to  the  estate,  only  so 
far  as  the  deed  has  expressly  conferred  on  her  the  power  of  aotag  as  a 
/erne  9ole. 

When  a  partienlar  mode  or  manner  is  pointed  ont  ibr  the  dispontion 
of  the  separate  estate  of  a  married  woman,  slie  cannot  dispose  of  it  in 
any  other  way. 

Where  a  marriage  settlement  rested  personal  property  or  slaves  in  a 
trustee,  for  the  sole  and  separate  nse  of  the  intended  wife,  and  for  the 
uses  and  purposes  therein  mentioned,  to  wit,  "to  snffer  and  permit  the 
said  Elizabeth  to  hold  the  same  as  her  absolnte  estate,  antil  the  solemni- 
zatbn  of  tbe  said  intended  marriage;  and  from  and  after  the  solemniza- 
tion thereof,  then  to  hold  said  estate  in  trust;  to  snfTer  and  permit  the 
said  Samuel  and  Elizabeth  to  have  and  enjoy  the  use,  advantages  and 
profits  thereof,  for  their  support  and  maintenance  during  their  joint  lives, 
using  the  said  stocks  and  their  increase  as  may  be  proper  and  usual  with 
persons  owning  such  property,  and  so  as  to  keep  up  a  sufficiency  for  the 
ordinary  purposes  of  such  plantations;  and  after  the  death  of  the  said 
Elam,  if  he  shall  die  first,  then  to  the  sole  use  of  the  said  Elizabeth  as 
her  absolute  estate;  and  after  the  death  of  the  said  Elizabeth,  if  she 
shall  first  die,  to  such  persons  as  she  by  writing  in  the  nature  of  a  last 
will,  executed  before  two  witnesses,  shall  appoint  to  receive  the  same; 
and  in  default  of  such  appointment,  then  to  the  next  of  km,  or  right 
heirs  of  her,  the  said  Elizabeth:  provided,  nevertheless,  that  it  shall 
be  lawful  for  the  said  Hamblin,  upon  the  request  of  the  said  Elizabeth 
in  writing,  to  make  sale  of  any  part  of  the  said  estate,  and  to  invest 
the  proceeds  in  any  other  property  which  may  be  expedient  and  proper 
for  the  parties,  or  for  the  more  comfortable  support  of  the  said  Samuel 
and  Elizabeth,  during  their  joint  lives.'*  Held,  that  the  wife  could  not 
dispose  of,  or  give  the  estate  to  her  husband. 

A  marriage  settlement  not  being  proved  or  registered,  according  t» 
the  Virginia  act  of  1792,  ch.  90,  sec.  4,  Revised  Laws,  862,  does  not 
render  it  void  as  to  the  creditors  of  the  husband.  '      / 

Mrs.  Elam,  previous  to  her  marriage,  with  defendant, 
Samuel  Elam,  resided  in  the  State  of  Virginia.     Tha 
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Nashville,  slaves  in  controversy  were  her  property;  and  a  marriage 
being  contemplated  between  her  and  the  defendant,  Sam- 
uel, a  marriage  contract  or  agreement  was  entered  into 
between  them,  by  which  all  of  her  property  was  conveyed 
to  a  trustee  for  her  separate  use.  The  marriage  contract 
is  as  follows: 

"An  indenture  made  this  22d  day  of  November,  in 
the  year  of  Christ,  one  thousand  eight  hundred  and 
twenty,  between  Samuel  Elam  of  the  first  part,  Elizabeth 
Stokes  of  the  second  part,  and  William  Brown  Hamblin 
of  the  third  part.  Whereas,  a  marriage  by  the  permis- 
sion of  God,  is  intended  to  be  shortly  had  and  solem- 
nized between  the  said  Samuel  and  Elizabeth;  and 
whereas,  the  said  Elizabeth  is  in  possession  of  a  considera- 
ble estate,  devised  to  her  under  the  will  of  her  late  hus- 
band, Allen  Stokes,  deceased,  which  it  has  been  agreed 
between  the  said  Samuel  and  Elizabeth,  shall  be  secured 
and  made  over  unto  the  said  Hamblin,  for  the  sole  and 
separate  use  of  the  said  Elizabeth,  and  for  the  other 
purposes  hereinafter  mentioned,  declared  and  specified. 
Now,  therefore,  this  indenture  witnesseth,  that  the  said 
Elizabeth  Stokes,  in  consideration  of  the  premises,  and 
of  the  sum  of  ten  dollars,  to  her  by  the  said  Hamblin  in 
hand  paid,  the  receipt  whereof  is  hereby  acknowledged, 
hath  granted,  bargained  and  sold,  assigned,  transferred 
and  made  over,  and  by  and  with  the  assent  of  the  said 
Samuel  Elam,  testified  by  his  becoming  a  party  hereto, 
she  doth  by  these  presents,  grant,  bargain  and  sell,  as- 
sign, transfer  and  make  over  unto  him  the  said  William 
B.  Hamblin,  all  the  estate,  real  and  personal,  which  she 
now  hath,  or  may  have,  and  which  was  devised  and  be* 
queathed  to  her  by  the  last  will  of  the  said  Allen  Stokes, 
deceased,  consisting  chiefly  of  a  tract  of  land  in  the 
county  of  Dinwiddle,  containing,  by  estimation,  about 
seven  hundred  and  six  acres,  more  or  less;  a  tract  of  land 
in  the  county  of  Mecklenburg,  containing  about  twelve 
hundred  and  fifty-six   acres,  more   or  less;  about  forty 
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flavBS)  namely:  Will,  (George,  PUll  (A,)  PhUl  (B,)  Em-  Nambviu.b» 
brougb,  Jim,  Pleasant,  Julius,  Nero,  Little  Phil,  Lewis,  ^^  * 
Charles,  Plutarch,  Billj,  Clabome,  Jerry,  Hannah  and 
child,  Edy  and  child,  EUick,  Tom,  Giles,  Myrtilla,  Ra- 
chel, Sylvia,  Lucy,  Edward,  Phillis  and  Atkins,  together 
with  their  increase  since  they  were  assigned  to  the  said 
Elizabeth  Stokes,  and  their  future  increase;  one  hund- 
red  and  three  shares  of  United  States  government  loan 
stock;  all  the  stock  of  cattle,  horses,  mules,  hogs  and 
sheep;  and  all  the  household,  kitchen  and  other  furni- 
ture, plantation  untensils  and  implements  of  every  des- 
cription, with  the  appurtenances  and  advantages  of  every 
kind  to-  the  said  estate,  or  any  part  thereof,  belonging* 
To  have  and  to  hold  the  said  estate,  unto  the  said  Wil* 
liam  B.  Hamblm,  his  heirs,  executors,  administrators  and 
assigns :  But  in  trust  and  upon  condition,  nevertfaelessi 
for  the  uses  and  purposes  hereafter  mentioned,  and  none 
other,  that  is  to  say,  to  suffer  and  permit  the  said  Eliza- 
beth to  hold  the  same  as  her  absolute  estate,  until  the 
solemnization  of  the  said  intended  marriage,  and  from 
and  after  the  solemnization  thereof,  then  to  hold  said 
estate  in  trust;  to  suffer  and  permit  the  said  Samuel  and 
Elizabeth  to  have  and  enjoy  the  use,  advantages  and 
profits  thereof,  for  their  support  and  maintenance  during 
their  joint  lives,  using  the  said  stocks  and  their  increase, 
as  may  be  proper  and  usual  with  persons  owning  such 
property,  and  so  as  to  keep  up  a  sufficiency  for  the  ordi- 
nary purposes  of  such  plantations;  and  after  the  death  of 
the  said  Elam,  if  he  should  die  first,  then  to  the  sole  use 
of  the  said  Elizabeth,  as  her  absolute  estate;  and  after 
the  death  of  the  said  Elizabeth,  if  she  shall  first  die,  to 
such  persons  as  she,  by  writing  in  the  nature  of  a  last  will, 
executed  before  two  witnesses,  shall  appoint  to  receipt 
the  same;  and  in  default  of  sueh  appointment,  then  fo 
the  next  of  kin,  or  right  heirs  of  her,  the  said  Elizabeth: 
Provided  nevertheless,  that  it  shall  be  lawful  for  the  said 
Hamblin,  upon  the  request  of  the  said  Eltsabecfa  in  wri- 
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S^'^^'^l^'tine,  to  make  sale  of  nny  part  of  the  said  estate,  and  to 
invest  the  proceeds  in  any  other  property  which  may  be 
expedient  and  proper  for  the  parties,  or  for  the  more 
comfortable  support  of  the  said  Samuel  and  Elizabeth 
during  their  joint  lives.  It  witness  whereof,  the  said 
parties  have  hereunto  set  their  hands  and  afBxed  their 
seals,  the  day  and  year  first  written." 

This  agreement  was  not  proved  or  registered,  either  in 
Virginia,  where  it  was  made,  or  in  Tennessee,  where  Elam 
resided. 

After  the  marriage  was  had,  Mrs  Elam,  wishing  to  vest 
the  property  in  her  husband,  wrote  to  the  trustee,  Ham- 
blin,  to  cancel  the  marriage  contract,  as  she  stated  in  her 
letter  she  was  determined  'Ho  blend  her  fate  with  that  of 
her  husband. ^"^  The  trustee  cancelled  the  contract  by 
cutting  out  his  name  as  trustee. 

Elam  being  indebted  to  Morgan,  the  latter  attached 
the  slaves  mentioned  m  the  marriage  contract,  as  the 
property  of  Elam;  who^  to  secure  Morgan,  and  to  have 
the  attachments  discharged,  mortgaged  them  to  Morgan 
to  secure  his  debt;  and  this  bill  was  filed  to  subject  them 
to  the  payment  of  said  debt. 

Mrs  Elam,  by  her  answer,  resists  the  complainant's 
claim,  upon  the  ground  that  the  negroes  are  her  separate 
property  by  virtue  of  said  marriage  contract;  that  her  di- 
rections to  have  it  cancelled,  and  the  attempt  to  vest  the 
property  in  her  husband,  was  net  authorized  by  the  con- 
tract, and  did  not  operate  a  divestiture  of  her  interest,  &c. 

G.  S,  Yerger^  for  complainants.  The  marriage  con- 
tract in  this  case  is  void  as  to  creditors  and  purchasers, 
unless  proved  and  registered  within  the  time  prescribed 
by  the  Virginia  act  of  1792,  Revised  Code,  page  362. 
The  act  says,  "all  deeds  of  settlement  upon  marriage, 
wherein  either  lands,  slaves,  money  or  other  personal 
thing  shall  be  settled  or  covenanted  to  be  left  or  paid  at 
the  death  of  the  party  or  otherwise,  and  all  deeds  of  trust 
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or  mortgages,  whatsoever,  which  shall  be  executed,  shall  ^*^^l^^» 
be  void  as  to  all  creditors  and  subsequent  purchasers,  for 
valuable  considerations  without  notice,  unless  they  shall 
be  acknowledged  or  proved,  and  lodged  with  the  clerk 
to  be  recorded,  according  to  the  directions  of  this  act, 
&c.  &c." 

The  creditors  and  purchasers  contemplated  by  this  act, 
and  which  the  act  from  the  generality  of  its  expressions 
embraces,  are  of  two  descriptions.  First,  where  the 
wife  conveys  her  own  property  to  trustees,  in  trust  for  her 
separate  use  after  marriage.  Second,  where  property  is 
conveyed  in  consideration  of  the  marriage  by  a  third  per- 
son or  stranger,  in  trust  for  the  wife.  In  the  first  case, 
the  act  means  (or  it  means  nothing)  that  the  conveyance 
shall  be  void  as  to  the  creditors  of,  and  purchasers  from 
the  husband,  and  not  creditors  of,  or  purchasers  from 
the  wife.  The  latter  construction  will  defeat  the  whole 
object  and  intention  of  the  legislature  in  passing  the  act; 
and  in  fact,  it  makes  the  legislature  speak  a  language  so 
absurd  and  inconsistent,  that  it  cannot  possibly  be  bUS- 
tained. 

By  the  rules  of  the  common  law,  the  husband  upon  the 
marriage,  becomes  the  absolute  owner  of  the  wife's  per- 
sonal property  in  possession.  This  transfer  of  her  prop- 
erty by  the  marriage  may  be  provided  against  by  coniract. 
The  Virginia  act,  and  all  similar  acts,  are  passed  to  notify 
all  persons,  that  the  property  did  not  vest  in  the  husband 
by  the  marriage,  but  was  reserved  to  the  separate  use  of 
the  wife.  Hence,  it  becomes  necessary  to  comply  strict- 
ly with  the  provisions  of  this  act,  by  having  the  deed 
proved  and  registered  in  order  to  prevent  third  persons 
from  being  imposed  upon;  and  as  the  words  in  the  Vir- 
ginia act  are  sufficiently  broad  and  comprehensive  to  em- 
brace creditors  of  the  husband,  it  would  be  a  violation  of 
settled  rules  for  the  construction  of  statutes  to  exclude 
them. 

What  will  be  the  effect  of  confining  the  words  "cred- 
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NAsnTii.Lv,  itors  and  purchasers,"  to  mean  creditors  of,  and  purcha- 
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sets  from  the  witer 

When  the  legislature  declare  a  deed  or  other  iostru** 
ment  void  as  to  a  certain  class  or  description  of  persons, 
it  will  hardljr  be  contended  that  it  does  not  mean  to  con- 
fer a  benefit  or  right  upon  that  class.  Thus,  when  proper- 
ty is  conveyed  to  defraud  creditors  or  purchasers,  the  ef- 
fect of  the  deed  being  declared  void,  is  to  vest  the  property 
in  the  purchaser  at  the  creditor's  sale,  or  in  the  purchaser 
direct  from  the  party.  But  the  construction  contended 
for  will  have  a  wholly  different  effect.  Take  first,  for  in- 
stance, the  case  of  a  purchaser:  ^^  the  conveyance  shall  be 
void  as  to  creditors  of,  or  purchasers  from  the  wife,  if  not 
registered."  It  is  clear  the  wife  has  no  power  to  convey, 
unless  the  selling  of  the  property  to  her  separate  use, 
gives  her  the  power.  She  has  no  power  by  the  common 
law,  because  the  property  is  her  husband's  by  virtue  of 
the  marriage.  The  trustee  has  no  right  to  sell  the  prop- 
erty except  he  is  authorized  by  the  settlement  to  do  so. 
Suppose,  then,  the  deed  of  marriage  settlement,  which 
gives  to  the  wife  the  power  of  selliag  and  disposing  of 
her  property,  is  not  registered,  and  she  sells  it:  by  the  con- 
struction contended  for,  will  any  interest  vest  in  the  pur- 
chaser? The  argument  is,  that  the  deed  is  declared  void 
as  to  him  for  want  of  registration;  if  it  is  void  as  to  him 
for  want  of  registration,  by  what  right  can  he  hold  the 
property?  If  the  deed  or  instrument  through  which  he 
claims  is  void  as  to  him,  can  he  hold  any  interest  im- 
der  it?  Surely  not.  A  purchaser  from  the  wife  does 
not  want  or  wish  the  deed  to  be  declared  void  for  want 
of  registration,  for  upon  the  validity  of  the  deed  depends 
his  right  or  title.  It  is  his  interest  to  set  up  the  deed, 
otherwise  the  sale  to  him  is  invalid  and  passes  no  right. 
But  a  purchaser  from  the  husband  stands  in  a  wholly  dif- 
ferent situation.  If  the  deed  is  not  registered,  and  void 
as  to  him,  then  the  property  is  vested  in  him.  It  is  the 
interest  of  the  purchaser  from  the  wife  to  have  the  deed 
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registered;  but  it  is  the  interest  of  the  purchaser  from  the  Nasrvillb, 
hnsband  that  it  should  not  be  registered,  because  by  de- 
claring the  deed  void,  it  vests  the  property  in  him;  but 
by  declaring  the  deed  void,  as  to  the  purchaser  from  the 
wife,  he  takes  no  interest  at  all.  Is  it  not  strange  that 
the  purchaser,  whom  the  legislature  was  solicitous  to  pro- 
tect,  should  by  this  construction  be  actually  deprived  of 
all  right;  yet  such  are  the  absurd  consequences  which  re- 
sult from  this  construction.  But  where  a  stranger  con- 
vey, the  act  clearly  means  purchasers  from  the  grantor. 

Next  as  to  ^'creditors."  Could  the  Legislature  have 
meant  or  intended  the  word  ^^creditors*'  to  be  confined 
exclusively  to  creditors  o(  the  wife?  Will  not  this  con- 
struction involve  the  same  inconsistencies  as  confining 
the  word  ^^ purchaser"  to  persons  who  purchased  from 
her?  1st.  Does  it  mean  creditors  of  the  wife  before 
marriage?  It  certainly  does  not,  for  as  to  these  creditors, 
whether  it  is  registered  or  not,  they  are  protected  with- 
out the  interference  of  the  act.  As  to  them,  whether  the 
settlement  is  void  or  not,  they  are  perfectly  safe.  Sup- 
pose the  settlement  is  valid ;  whether  it  is  registered  or 
not,  is  not  the  property  subject  to  their  demands  in  equi- 
ty ?  Will  a  woman  who  is  largely  indebted,  be  permitted 
to  settle  her  property  for  her  own  use  and  benefit,  and  by 
this  means  defeat  her  creditors  of  their  just  rights?  Her 
husband  it  is  true,  is  liable  during  the  coverture  as  hus- 
band; but  if  be  is  unable  to  pay,  or  insolvent,  will  the  set- 
tlement prevent  her  creditors  from  resorting  to  the  prop- 
erty for  the  satisfaction  of  her  demands?  Undoubtedly 
It  will  not.  Equity  will  subject  the  property  in  the  hands 
of  the  trustee  to  the  payment  of  these  debts.  Then  as 
to  these  creditors,  there  was  no  use  for  the  provision,  for 
if  ihe  deed  is  good,  their  claims  will  be  satisfied;  if  it  is 
void,  the  consequence  is  that  the  property  vests  in  the 
husband,  and  they  can  sue  him,  and  thus  have  satisfac* 
tion.  In  either  event  they  are  safe:  at  law  the  debt  be* 
comes  the  husband's,  not  as  debtor,  butas  husband:  in  equi« 
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N^*^":^'  ty,  her  separate   estate  is  liable,  because  notwitbstand* 
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v^^^v^^  mg  the  marriage,  it  is  still  her  debt.  2  Kent  s  Com.  123. 
Morgan  On  the  Other  hand,  if  the  separate  estate  cannot  be  made 
Elftnu  liable  for  her  previous  debts,  because  the  debt  by  tbe 
marriage  became  the  husband's,  then  the  act  cannot  apply 
to  her  creditors  before  marriage?,  because,  whether  regis- 
tered or  not,  they  are  no  longer  "her  creditors,"  but  cred- 
itors of  the  husband;  and  as  to  these,  it  is  said  the  deed 
is  good  whether  registered  or  not.  The  consequence  then 
is,  that  as  to  the  creditors  of  the  wife  before  marriage,*  if 
they  by  the  marriage,  do  not  become  creditors  of  the  hus- 
band, there  was  no  necessity  to  declare  it  void  as  to  them, 
because  they  could  subject  it  ia  equity;  but  if  ihey  do  be- 
come creditors  of  the  husband  by  the  marriage,  then  they 
lose  their  debts  entirely,  for  it  is  only  void  as  to  her  cred- 
itors and  not  the  creditors  of  the  husband.  In  either  point 
of  view,  the  construction  contended  for  is  irreconcileable 
with  legal  principles  or  sound  legislative  views.* 

But  it  may  be  said  it  means  her  creditors  after  mar- 
riage. By  tlie  common  law  she  can  have  no  creditors  af- 
ter marriage.  But  in  equity,  where  she  has  a  separate  es- 
tate, she  may  charge  it  specially.  2  Roper,  241,  Ad- 
mitting the  law  to  be  that  her  general  creditors  may  resort 
to  her  separate  estate  for  the  satisfaction  of  her  debts,  it 
only  proves  that  without  a  separate  estate  the  married 
woman  can  have  no  creditors.  Then  for  the  Legiskture 
to  say,  that  the  very  instrument  which  enables  her  af- 
ter marriage  to  have  creditors,  shall  be  void  as  to  those 
creditors  if  it  is  not  registered,  is  inconsistent  and  absurd. 
If  the  instrument  is  void,  she  has  no  separate  estate;  if 
she  has  no  separate  estate,  she  can  have  no  creditors. 
But  if  she  could  have  creditors,  it  is  their  interest  that 
the  deed  should  be  valid;  for  if  it  is  declared  void,  the 
property  vests  in  the  husband,  and  they  cannot  recover 
from  him  unless  the  wife  contracted  the  debt  by  and  with 
his  assent.  It  follows  then,  that  the  true  construction  of 
this  act  is,  that  if  tbe  deed  is  not  piy>ved  and  registered 
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within  the  time  specified  in  the  act,   it  is  void  as  to  the  ^>®"J'^I:?» 
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creditors  of  the  husband.     This  is  the  construction  put  ^^^^^^^^^ 
upon  the  act  in  Virginia,  (2  Call's  Rep,  198,)  and  so  in      Morgan 
North  and  South  Carolina,  upon  a  statute  similarly  word-       EUib. 
ed.    2  Law  Repository,  466:  2  Dess.  Ch.  Rep.  401:  4 
Dess.  Ch.  Rep.  238. 

If  a  deed  is  made  void  by  statute  for  want  of  registra- 
tion, a  court  of  equity  cannot  set  it  up.  Equity  cannot 
supply  a  defect  or  circumstance  required  by  a  statute. 
Hubberts  vs.  Roulston,  3  Bro.  Ch.  Rep.  671:  2  Vesey, 
128:  4  Wheaton's  Rep.  466. 

But  it  is  contended,  that  the  case  of  Turner  vs.  Pierce 
(5  Cranch's  Rep.  154)  conclusively  settles  this  point.  I 
admit  that  case  decides  the  point  against  me;  but  howev- 
er respectable  the  decision  may  be,  emanating  from  so 
high  a  source,  I  deny  its  conclusive  authority  upon  t!iis 
court.  The  case  is  vndoubledly  entitled  to  great  weight; 
but  if  after  mature  deliberation,  this  court  cannot  come  to 
the  same  conclusion,  it  is  its  duty  to  declare  the  law  oth- 
erwise. 

The  general  rule  laid  down  in  that  case  is,  that  where  a 
statute  declares  a  deed  void  as  to  creditors  or  purchasers, 
it  means  creditors  and  purchasers  of  the  grantor.  But  it 
is  submitted,  that  in  the  case  of  marriage  contracts,  from 
the  intention  with  which  they  are  made,  and  the  effect 
they  have  upon  the  properly,  in  preventing  its  transfer  by 
the  marriage,  and  from  the  legal  effect  of  the  marriage 
as  to  the  rights  of  the  parties  and  of  third  persons,  they 
must,  where  the  property  is  transferred  by  the  wife,  ne- 
cessarily operate  as  an  exception  to  the  rule.  Upon 
principle,  tlien,  that  case  cannot  be  supported,  and  with 
due  deference  to  the  very  learned  tribunal  who  pronounced 
that  opinion,  I  think  its  reasoning  is  very  inconclusive 
and  unsatisfactory.  The  court  admits  that  the  words  are 
broad  enough  to  comprehend  the  creditors  of  the  husband, 
but  a  majority  believed  it  ought  to  be  confined  to  the 
creditors  and  purchasers  of  the  grantor,  which,  in  that 
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Nashville,  case,  was  the  wife.     The  court  says,  ^4n  no  case  bat 

March,  1833.  '  .  i  i_  r        . 

one,  where  a  title  can  be  set  up  for  the  grantee,  paramount 
to  the  deed,  can  it  ever  be  the  interest  of  a  creditor  of 
the  grantee  to  insist  upon  such  a  construction  as  is  con- 
tended for  in  this  case;  for  as  he  must  derive  his  title  un- 
der the  dee(l,  if  it  be  void  as  to  him,  it  is  impossible  for 
him  to  found  a  claim  upon  it  in  right  of  the  grantee  whose 
only  title  is  under  the  deed.  It  would  be  strange  that  a 
deed  should  be  binding  upon  the  grantee,  and  yet  void  aa 
to  persons  claimiug  under  him;  and  yet  such  would  be  the 
consequence,  if  the  words  ^^creditors  and  purchasers*' 
should  be  understood  to  apply  to  persons  claiming  under 
the  grantee,  as  well  as  those  claiming  under  the  grantor. 
Indeed,  it  would  seem  repugnant  and  absurd  to  apply  the 
same  expressions  to  persons,  who,  if  they  claim  at  all» 
must  claim  under  the  deed,  and  also  to  those  who  claim 
against  the  deed." 

The  fallacy  of  this  argument  is  apparent;  its  sound-' 
ness  depends  entirely  upon  this,  whether  the  husband 
is  a  grantee;  for  although  he  is  a  party  to  the  deed, 
yet  unless  he  is  a  grantee,  the  argument  fails.  Now,  if 
he  were  the  grantee,  there  would  be  no  use  for  the  argu- 
ment; then  the  property  would  be  his,  and  subject  to  his 
creditors.  But  creditors  do  not  claim  under  the  deed; 
they  do  not  say  that  any  right  is  vested  in  him  by  tf» 
deed,  but  they  say  he  has  not  relinquished  his  marital 
rights;  or  if  he  has,  the  relinquishment  is  void,  and  the 
property  vested  in  him  by  the  marriage.  The  intended 
effect  of  a  marriage  contract  is,  to  prevent  the  property 
from  vesting  in  the  husband;  and  yet,  by  the  above  argu- 
ment, the  supreme  court  places  the  creditors  of  the 
husband  in  the  ridiculous  attitude  of  contending  that  the 
property  could  only  vest  in  him  by  the  deedf  and  yet  wish- 
mg  to  have  that  deed  declared  void.  The  fact  is,  the 
husband  b  in  substance  a  grantor,  or  releasor,  as  well  as 
the  wife.  By  the  law  upon  the  marriage,  the  property 
would  be  vested  in  him;  this  is  his  right;  by  joining  in  the 
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deed,  he  releases  or  gives  up  the  right,  and  thereby  pre-  Nashvilli, 
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vents  the  legal  estate  from  vesting.  He  is  in  no  sense,  a 
grantee.  How  can  it  be  contended,  that  a  relinquishment 
of  a  right  which  actually  prevents  the  property  from  vest- 
ing in  the  husband,  makes  him  a  grantee  of  the  property? 
But  the  court,  aware  of  the  dilemma  in  which  they  were 
placed,  attempt  to  get  round  it,  by  putting  this  question: 
**  But  if  in  every  other  case  which  can  be  stated,  the  in- 
validity of  the  deed  is  applicable  to  the  creditors  of  the 
grantor,  and  to  none  other,  by  what  rule  of  construction 
can  the  same  words  have  a  more  extended  meaning,  so 
as  to  be  applied  to  persons  who  claim  in  right  of  a  party 
to  a  deed  other  than  the  grantor?'*  In  the  first  place,  the 
rule  is  not  so  "  in  every  other  case  which  can  be  stated." 
Suppose  the  legislature  declare  that  conveyances  of  all 
equitable  interests,  to  defraud  creditors,  or  subsequent 
purchasers  without  notice,  shall  be  void;  and  suppose  A 
has  an  equitable  interest  in  land,  the  outstanding  legal 
title  in  B,  and  for  the  purpose  of  defrauding  his  creditors^ 
he  directs  B  to  convey  to  C.  In  this  case,  according  to 
the  construction  contended  for  by  the  Supreme  Court 
of  the  United  States,  the  conveyance  is  only  void  as 
to  the  creditors  of  B,  because  he  is  the  grantor.  Could 
such  a  constiuction  be  contended  for  and  be  sustained 
in  law?  And  yet  here  would  be  a  case,  where  the 
creditors  of  a  party  to  a  deed,  who  was  not  the  grantor, 
could  have  the  deed  declared  void.  In  fact,  it  woidd  be 
void  if  he  were  not  a  party,  as  to  his  creditors.  Be* 
cause  a  deed  cannot  be  void  as  to  the  creditors  of  tt 
grantee,  (which  is  admitted,)  does  it  therefore  follow  that 
it  cannot  be  void  except  as  to  the  creditors  of  the  grantor.^ 
When  the  intended  husband  joins  the  intended  wife  in 
conveying  property  then  vested  in  her,  to  trustees,  is  he 
not  a  grantor  with  her?  does  he  not  grant,  assign  and  re« 
linquidb  a  possibility  or  contingency? 

Again:  the  court  say,   ^Mf  the  deed  in  question  had 
granted  to  Charles  Turner  an  estate  in  fee  as  to  the  land, 
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Kashvillb,  and  for  life  in  respect  to  tbe  slaves,  would  it  have  been 
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void  as  to  simple  contract  creditors,  who  could  go  only 
against  the  personal  estate,  and  good  as  to  specialty  ere* 
ditors,  who  could  only  subject  the  real  estate?  And  yet 
if  the  deed  be  void  at  all,  as  to  creditors,  it  must  be  so 
throughout. "  This,  it  is  conceived,  is  clearly  not  the  law. 
If  a  particular  class  of  creditors  have  no  right  to  resort  to 
the  fund,  they  are  not  embraced  by  the  act.  How  can  a 
conveyance  of  property,  which  is  not  liable  for  the  pay- 
ment of  their  debts  in  the  hands  of  the  grantor,  be  void 
as  to  them,  however  fraudulent  the  intent  may  be?  To 
illustrate  the  case,  suppose  A  indebted  by  simple  con- 
tract, and  by  specialty  conveys  his  land^  and  personal 
estate  to  defeat  his  creditors ;  the  deed  is  void  in  toto 
as  to  the  specialty  creditors.  But  if  they  are  after* 
wards  paid,  can  the  simple  contract  creditc^rs  set  tbe 
whole  deed  aside?  Surely  not;  because,  as  they  have 
the  right  only  to  reach  the  personalty,  the  deed  is  only 
void  as  to  that,  so  far  as  they  are  concerned. 

The  court  again  say,  '^  The  title  of  her  husband's  cre- 
ditors being  clearly  derivative,  if  he  bad  no  title  under 
the  deed,  (and  being  himself  bound  by  it  he  could  have 
none  inconsistent  with  it,)  then  his  creditors  could  have 
none."  This  argument,  if  true,  operates  as  a  complete 
repeal  or  prostration  of  the  statutes  declaring  void  con- 
veyances for  fraud.  In  all  conveyances  to  defraud  cre- 
ditors, the  grantor  and  his  heirs  are  bound;  and  if,  because 
he  was  bound,  and  could  claim  no  title  inconsistent  with 
his  grant,  his  creditors,  whose  titles  would  be  derivativey 
could  claim  none  either,  then  indeed  would  all  convey- 
ances to  defraud,  be  binding  on  creditors  and  all.  Bm 
the  creditors  in  neither  t^ase  claim  under  the  deed;  they 
claim  under  him,  it  is  true,  but  they  claim  by  title  bde- 
pendent  of  the  deed.  In  the  case  of  a  marriage  con- 
tract, the  creditors  claim  by  virtue  of  tbe  marriage, 
which  vests  the  property  in  him  as  to  them,  uniets  the 
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deed  by  which  his  right  through  the  marriage  is  relin-  Na8htii.i.«^ 
quished,  has  been  registered.    Declare  this  deed  void  as  <  ^^  ' 
to  them,  and  the  effect  is  to  vest  the  title  in  him,  not  by 
the  deed,  but  by  the  marriage. 

Again:  the  court  says,  ^<But  If  he  (the  husband)  had 
a  title  incompatible  with  that  granted  by  the  deed,  then 
be  was  not  bound  by  the  deed,  contrary  to  the  statute 
which  declares  that  he  was  bound." 

This  is  a  mere  play  upon  words.  So  far  as  regards 
the  husband,  he  could  have  no  title  inconsistent  with  the 
deed,  and  he  is  bound  by  it.  But  does  it  follow  because 
he  was  bound,  that  his  creditors  are  also  bound .^  The 
very  argument  I  rely  on  is,  that  the  legislature  meant 
hi$  creditors.  Now  take  it  for  granted  that  his  creditors 
were  meant,  is  there  any  reason  in  the  argument?  If 
the  legislature  has  declared  it  (the  deed)  void  as  to  his 
creditors,  although  it  is  binding  on  him,  what  is  the  ef- 
fect? Why,  surely,  as  to  them,  his  title  is  as  if  there 
never  had  been  a  deed;  and  so  far  as  they  are  concerned, 
the  property  vests  precisely  as  if  no  deed  of  settlement 
ever  had  been  made.  ^^  If  his  creditors  have  any  such 
title,"  says  the  court,  ^'it  cannot  be  derived  from  him, 
when  in  point  of  law  he  had  none  himself;  and  independ- 
ent of  his  title,  it  is  impossible  to  show  any  in  them." 
The  v«7  same  argument  may  be  used,  and  with  just  as 
much  force,  when  a  conveyance  is  made  to  defraud  cre- 
ditors. The  conveyance  being  binding  on  him,  he  has 
no  title;  and  independent  of  his  title,  it  is  impossible  to 
show  any  in  the  creditors;  and  therefore,  he  having  no 
title,  his  creditors  can  have  none.  The  answer  is,  that 
in  the  one  case,  without  the  conveyance,  he  has  title 
by  the  marriage;  in  the  other,  he  bad  title  before  he  made 
the  fraudulent  conveyance.  Declare  the  conveyance  in 
both  cases  void,  and  the  creditors  hold  by  the  title  which 
be  derived  by  the  marriage,  in  the  one  case,  and  by  the 
title  which  he  had  previous  to  the  conveyance,  in  the 
other. 
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Nashtillb,  Assume  the  position  that  the  legislature  meant  credi- 
tors  of  the  husband,  (which  I  have  clearly  shown  they 
did,)  and  all  the  far-fetched,  fine-spun  reasoning  pf  the 
court  in  the  case  of  Turner  v  Pierce,  falls  to  the  groimd. 
In  fact,  the  reasoning  has  no  tendency  whatever  to  prove 
that  such  was  not  the  meaning  of  the  legislature.  The 
opinion  of  Judge  Johnston,  in  that  case,  conclusively 
proves  to  my  mind,  that  such  is  the  meaning  of  the 
statute. 

But,  it  is  said,  that  the  negroes  being  mortgaged  to 
Morgan,  he  is  a  purchaser,  and  having  notice  of  the 
unregistered  marriage  contract,  is  bound  by  it.  Morgan 
was  a  creditor  of  Elam;  as  to  him  the  contract  is  void 
whether  he  has  notice  or  not.  3  Con.  Rep.  406:  4 
Bibb*s  Rep.;,78:  Washington  vs.  the  Bank,  M.  &  Yerg. 
Rep.  The  act  makes  it  void  as  to  creditors,  with  or 
without  notice;  but  as  to  purchasers,  if  they  have  notice 
they  are  bound.  If  Morgan  was  a  creditor,  and  it  was 
void  as  to  him,  taking  a  mortgage  to  secure  his  debt  could 
not  make  it  good.  The  mortgage  was  a  mere  security 
for  his  debt;  his  taking  the  mortgage  did  not  make  him  a 
purchaser.  2  Cruise's  Digest,  90,  41 :  7  John.  Ch.  Rep. 
40:  1  John.  Rep.  580:  15  John.  Rep.  205,  319:  5  Ba- 
con, Mortgage  C.:  2  Fonblanque's  Equity,  237,  notes. 

But,  suppose  the  instrument  is  good  without  registra- 
tion.  The  property  is  vested  in  a  trustee,  for  her  solo 
and  separate  use;  and  according  to  the  modem  authori- 
ties, as  to  this  estate,  she  is  to  be  considered  in  equity  as 
a  feme  sok,  and  may  sell  or  give  away  the  property  in 
any  manner  she  pleases,  though  a  particular  mode  of  dis- 
position is  pointed  out,  unless  she,  by  express  words,  is 
confined  to  that  method  of  disposing  of  it.  The  rule 
now  is,  that  if  the  deed  points  out  a  particular  way  by 
which  she  may  dispose  of  her  interest,  and  does  not  re- 
strain her  from  any  other,  she  may  dispose  of  it  in  the  w«j 
pointed  out,  or  in  any  other  way  she  may  think  proper, 
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either  to  her  husband  or  any  person  else,  provided  there  Nashyillk, 

is  no  fraud  in  the  transaction.     2  Roper  on  Property,  ^J^J^^^JJ^ 

236:  Methodist  Episcopal  Church  vs.  Jacques,  17  John. 

Rep.:  Clancy  on  the  rights  of  Women,  314,  317,  331, 

347:  1  Vesey,  sr.  518:2  Vesey,  sr.  663:  3  Bro.  Rep. 

340:  13  Vesey,  192:  2  Jac.  and  Walker,  457:  9  Vesey, 

369:  11  Vesey,  222:  1  Peters*  Circuit  Court  Reports, 

116:  1  Ser.  and  Rawl,  276:   Sugden  on  Powers,  120, 

2  Roper,  209,  226,  227. 

In  such  case,  if  she  has  an  interest  for  life  or  for  years, 
with  a  contingent  limitation  of  the  fee,  her  life  interest 
will  pass,  and  probably  her  contingent  interest  in  the  fee. 

1  Young  and  Jervis,  329:  Roper  on  Property,  233,  187, 
189,  206-7-8-9:  1  Maddox,  474:  13  Ves.  190:  9  Ves. 
520. 

But  if  there  were  any  fraud  or  undue  and  improper  in- 
fluence used  by  the  husband,  the  assignment  of  her  inter- 
est to  him  would  be  declared  void  in  equity.  But  in  such 
case,  she  must  affirmatively  prove  the  fraud  or  imposition. 

2  Roper,  261,  222:  14  Ves.  542. 
The  question  then  is,  did  she  give  the  slaves  to  her 

husband.^  This  is  beyond  doubt.  She  writes  to  the  trus- 
tee that  she  had  concluded  to  ^ 'blend  her  fate  with  her  hus- 
band's," and  directs  him  to  cancel  the  marriage  contract; 
he  accordingly  cut  out  his  name.  This  cancellation  of 
the  deed  by  her  orders,  together  with  her  letter,  is  strong 
evidence  to  show,  independent  of  the  effect  of  the  can- 
cellation,  that  she  had  parted  with  her  property  to  her 
husband.  It  proves  a  gift  of  the  property  to  him,  which, 
the  negroes  being  in  his  possession,  is  valid  by  our  law 
without  writing. 

But  it  is  said  that  the  cancellation  of  the  deed  does  not 
divest  her  right;  that  an  interest  once  vested  by  deed, 
cannot  revest  by  destroying  or  cancelling  the  deed;  and 
for  this  is  cited  4  Cruise's  Digest,  497,  sec.  15,  16,  17: 
Clancy  vs.   Clancy,  2  Vernon,  473:  Ambler's  ReporU, 
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Nasrtillb,  349:  i  John.  Ch.  Rep.  357:  6  Mass.  Rep.  24:  11  Mass. 

March,  1833.   _  ^^_     ^  *.  iL  ^- -      ^- 

Rep.  332:  9  Mass.  Rep.  311,  312. 

Tbis  is  a  strange  argument  to  roe,  so  far  as  the  princi- 
ple is  attempted  to  be  applied  to  personal  property.  My 
position  is,  that  a  deed  or  bill  of  sale  transferring  person- 
al property  from  A  to  B,  may,  by  agreement  of  the  par- 
ties, be  cancelled,  and  the  property  is  revested  in  A.  I 
have  examined  all  the  cases  cited;  they  were  all  cases 
where  real  property,  requiring  a  writing  either  with  or 
without  seal  to  pass  the  interest,  or  the  cancelling  was 
done  by  a  stranger,  or  by  one  party  without  the  consent 
of  another. 

It  is  admitted,  that  if  the  property  conveyed  requires 
a  deed  or  writing  to  pass  the  interest,  the  cancelling  of 
an  instrument  by  which  the  property  vested,  will  not  re- 
'  vest  it,  for  the  plain  and  simple  reason,  that  the  property 
having  once  vested,  requires  a  deed  or  writing  to  revest 
it.  Thu&,  land  requires  a  deed;  after  the  execution  of  a 
deed,  a  cancellation  by  consent  will  not  re-convey  the 
interest:  if  it  would,  real  property  could  be  transferred 
without  a  deed  and  without  writing. 

But  can  any  case  be  found  in  which  the  court  has  de- 
cided that  a  cancellation  by  consent  of  the  parties  for  the 
purpose  of  revesting  property,  which  property  did  not  re- 
quire a  writing  to  pass  the  interest,  was  insufficient  to  pass 
the  interest?  It  is  believed  no  such  case  exists?  Slaves 
may  be  transferred  by  our  laws  by  parol.  If  a  parol  gift 
or  sale  with  delivery  will  pass  the  slave  to  the  original 
owner  without  cancelling  the  deed  or  bill  of  sale  which 
he  made,  is  it  not  perfect  nonsense  to  contend  that  such 
gift  or  sale  is  invalid,  when  the  original  bill  of  sale  is  can- 
celled? Before  the  statute  of  29  Charles  II,  a  lei(se 
could  be  cancelled,  and  the  interest  would  revest;  but 
since  the  statute  requiring  leases  to  be  surrendered  in 
writing,  the  mere  cancellation  is  not  sufficient.  6  East's 
Rep.  90.  The  reason  is  obvious;  before  the  statute  no 
writing  was  required;  after  the  statute  it  was  required. 
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So  Sugden,  in  bis  essay  upon  Powers,  400,  says,  that  can  Nashvili^e, 
celling  an  instrument  by  which  property  has  passed,  will  v^^^v^-^^ 
revest  the  property,  if  it  is  not  required  by  law  to  be  re«  Mojpn 
vested  by  writing. 

Jl,  M,  Clayton^  for  defendants.  In  this  case  the  first 
question  for  decision  is,  whether  the  marriage  settlement 
is  void  as  to  the  creditors  of  Samuel  Elam,  the  husband, 
for  want  of  registration.  It  will  be  borne  in  mind,  that 
the  settlement  was  made  in  Virginia;  the  effect  of  the 
failure  to  register  will  therefore  be  determined  by  the 
laws  of  that  state.  Whatever  doubts  once  existed  as  to 
the  construction  of  the  statute  requiring  the  registration  of 
marriage  settlements,  it  is  now  conclusively  settled  th^ 
the  want  of  registration  does  not  make  the  deed  void  ex- 
cept as  to  creditors  of  the  grantor.  Pierce  vs.  Turner, 
5  Cranch:  Laud  vs.  Jeffreys,  5  Randolplf.  This  con- 
struction placed  upon  the  statute  of  Virginia  by  the  su- 
preme court  of  that  State,  will  be  adopted  by  every  oth- 
er tribunal  in  which  its  construction  comes  in  question; 
and  this  is  done  upon  a  principle  of  comity  from  which 
no  departure  is  admitted.  Elmendorf  vs.  Taylor,  10 
Wheaton:  Jackson  vs.  Chew,  12  Wheaton. 

If  it  be  established  that  the  deed  of  settlement  is  good, 
although  it  was  never  registered,  we  are  next  led  to  en* 
quire  how  far  the  contract  is  affected  by  the  surrender  of 
the  deed  by  the  trustee  of  the  parties,  and  by  the  era- 
sure of  his  name.  The  case  of  Tabb  and  others  vs.  Ar- 
cher, (3  H.  and  M.)  is  substantially  like  the  present  in 
that  particular,  and  the  deed  was  established.  It  is  there 
held,  that  marriage  article^  cannot  be  rescinded  after  mar- 
riage, even  by  consent  of  both  husband  and  wife,  or  by 
any  conveyance  which  they  can  make.  After  an  estate  la 
vested,  it  is  not  divested  by  the  cancelling  of  the  deed 
which  secures  it.  Lady  Hudson's  case,  Pr.  iiTCh.  1 
Bro.  P.  C:  122:  Bolton  vs.  Bishop  of  Carlisle,  2  Hen. 
Blk.     This  is  conceived  to  be  the  general  rule,  and  if 
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NAsirviLi.E,  adopted  in  this  case  the  estate  is  still  clothed  with  the  ori« 
Jl^Sy^  ginal  trust.  But  if  this  court  should  incline  to  a  diflFer- 
Morgau  ent  opinion  in  cases  where  all  the  parties  are  sui  j«m, 
Elam.  and  have  right  to  act  for  themselves,  the  question  re- 
mains, whether  Mrs.  Elam,  whilst  covert,  could  strip  her- 
self of  a  provision  made  for  her  whilst  sole.  In  no  case 
has  it  ever  heen  holden  that  the  wife  could  by  her  con- 
sent put  an  end  to,  and  destroy  the  agreement;  on  the 
contrary,  the  courts  have  refused  her  permission  to  part 
with  her  property  when  she  desired  to  do  so.  Richards 
vs.  Chambers,  10  Ves:  Anderson  vs.  Daivson,  15  Ves: 
'Lee  vs.  Muggeridge,  1  Ves.  andBea:  Ritchie  vs.  Broad- 
bent,  2  Jac.  and  Walk.  It  is  true  that  some  of  these  ca- 
ses were  decided  upon  special  grounds,  which  were  held 
to  exempt  them  from  the  operation  of  the  general  rule. 
The  same  special  grounds,  however,  exist  in  the  present 
cause.  By  the  terms  of  the  contract,  a  contingent  inter- 
est is  secured  to  Mrs.  Elam  in  the  event  of  her  surviving 
her  husband.  This  contingent  interest  she  cannot  be  di* 
vested  of,  either  by  her  own  act  or  that  of  others.  Rich- 
ards vs.  Chambers,  Lee  vs.  Muggeridge,  ut  supra.  Again, 
the  contract  contains  a  limitation  in  default  of  appoint- 
ment to  her  next  of  kin;  and  this  it  has  been  held,  ties 
up  and  prevents  any  alienation  of  the  property  to  their 
prejudice.  Anderson  vs.  Dawson,  xU  supra.  -The  next 
of  kin  excludes  the  husband.  lb.  On  these  two  grounds, 
if  there  were  no  others,  I  conceive  it  should  be  holden, 
that  the  surrender  of  the  deed  is  void,  and  that  it  should 
be  set  up  in  equity  in  favor  of  the  complainant. 

But  should  these  circumstances,  in  the  opinion  of  the 
court,  not  be  sufficient  to  take  the  case  out  of  the  general 
rule,  in  regard  to  the  separate  property  of  married  women, 
it  remains  to  enquire  what  that  general  rule  is,  and  what 
power  a  married  woman  has  over  her  separate  property. 
The  delivery  of  the  deed  to  Elam  will  be  regarded  as  no 
more  than  a  conveyance  of  the  property  to  him,  for  that 
is  Its  simple  effect.     How  far  then  had  Mrs.  Elam  power 
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10  direct  a  conveTance  of  this  property  to  her  husband?  Nasbtillb, 
The  iDstrument  of  settlement  certainly  confers  no  power  **^  ' 
on  her  to  make  such  conveyance,  and  the  plain  question 
is,  does  such  power  result  necessarily  from  the  possession 
of  separate  property?  Two  opposite  rules  on  this  sub* 
ject  have  been  laid  down,  which  have  produced  great 
confusion  and  distraction  in  the  cases.  According  to  one, 
the  /erne  covert  can  exercise  only  the  powers  conferred 
upon  her  by  the  instirument  under  which  she  claims;  ac- 
cording to  the  other,  she  is,  as  to  her  separate  property,  re- 
garded as  a/eme  «ofe,  and  capable  as  such  of  disposing  of 
it  at  pleasure,  except  so  far  as  she  may  be  restrained  by 
the  instrument  under  which  she  claims.  The  former  rule 
18  founded  on  this  simple  principle:  by  the  common  law  a 
married  woman  has  no  property  or  powers,  but  equity 
permits  her  to  be  exempt  from  this  rule  so  far  as  she 
stipulates  for  exemption.  So  far  as  she  takes  herself,  or 
her  friends  take  her  out  of  that  rule,  she  is  exempt  from 
it,  and  no  farther.  The  advocates  of  the  latter  rule  find 
it  difficult  to  discover  any  principle  on  which  to  base  it. 
From  some  of  the  cases  it  would  seem  to  have  been 
adopted  because  restraints  on  alienation  are  never  to  be 
presumed;  the  jus  disponendi  is  not  to  be  taken  away  un- 
less by  express  words,  and  therefore  this  extended  pow- 
er is  given  to  married  women.  Every  marriage  settle- 
ment is  made,  and  must  be  made,  to  prevent  alienation^ 
and  to  abridge  the  husband's  rights;  they  create  no  mere 
presumption  of  restraint,  but  it  is  absolutely  certain  that 
restraint  was  intended.  The  jus  disponendi  is  taken  away 
by  the  marriage  itself,  and  it  requires  stipulation  for  a 
feme  covert  to  possess  it  at  all.  Subject  to  the  rules  by 
which  the  boundaries  of  limitations  and  accumulations  of 
personal  property  are  fixed,  a  settlement  may  be  made 
according  to  the  pleasure  of  the  parties.  1  Mad.  Ch. 
365.  When  the  parties  have  expressed  their  intention, 
and  shown  how  far  the /erne  is  to  be  exempt  from  the  op- 
eration of  the  common  law,  it  is  a  direct  violation  of 

50 
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StJS^'^"'*®  intention  to  say  she  shall  have  all  the  powers  of  a 
"  ftmt  sole  not  expressly  taken  from  her.  No  leaning 
should  be  bad  against  restraints  on  alienation,  when  they 
fall  within  the  prescribed  limits.  They  are  generally  in- 
troduced for  the  most  beneficial  purposes,  the  preserva- 
tion of  families.  Property  is  a  mere  incident  to  persona; 
it  cannot  pass  without  the  consent  of  some  one  of  suffi- 
cient competency.  An  infant  or  an  idiot  has*  no  power 
to  alien,  and  their  property  is  of  course  lied  up.  A  mar- 
ried woman  by  the  common  law  has  no  power  to  alien; 
yet  that  law  permits  certain  powers  to  be  conferred  upon 
her,  and  if  none  be  conferred  she  certainly  has  none.  It 
is  contrary  to  reason  and  to  all  the  analogies  of  the  law,  to 
say  that  the  reservation  of  one  power,  the  power  to  enjoy 
separate  property,  is  the  reservation  of  all,  and  makes  her 
a  feme  sohj  when  no  such  consequence  was  intended- 
Lord  Thurlow  in  Pybus  vs.  Smith,  (3  Bro.)  laid  it  down, 
that  if  it  was  the  intention  of  a  parent  to  give  a  provision 
to  a  child  in  such  way  that  she  could  not  alienate,  he  might 
do  so.  In  Socket  vs.  Wray,  (4  Bro.)  it  is  said,  if  a  pa- 
rent may  do  it,  any  other  person  may.  The  settling  of 
property  to  the  separate  use  of  a  woman,  always  intends 
a  personal  provision  of  which  she  cannot  be  divested;  it 
is  a  direct  thwarting  of  the  intention  to  say  that  she  may 
be  stripped  of  it,  unless  her  power  in  that  respect  is 
restrained, 

As  another  reason  for  this  rule,  it  was  said  by  Lord 
Macclesfield  in  Powell  vs.  Hankey,  (2  P.  Wms.,)  that 
every  intendment  is  to  be  made  against  a  married  woman 
with  separate  property,  because  it  is  against  common 
right  that  she  should  have  any  such.  How  little  this  doc« 
trine  deserves  to  be  followed,  has  been  shown  by  our  own 
supreme  court  in  the  case  of  Crenshaw  vs.  Anthony.  1 
Mar.  and  Yer.  109.  Judge  Crabb  there  says,  and  the 
opinion  of  the  court  concurred  with  his,  **that  where  a 
deed  has  been  bona  fide  made,  conveying  property  for  the 
separate  use  of  a  married  woman,  the  law  looks  upon  it 
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with  as  much  complacency,  and  feeb  as  much  solicitude  to  NAanTiLLa, 
render  it  effectual,  as  it  doies  to  support  and  protect  the     "^  * 
rights  of  creditors."     The  reason  of  Lord  Macclesfield 
then  as  a  ground  of  this  rule,  cannot  have  any  weight  in 
our  courts. 

The  majority  of  the  modem  English  cases  and  the  el* 
ementary  writers  adopt  this  latter  rule  as  the  established 
law,  because  they  say  it  is  settled  by  too  many  precedents 
to  be  now  disturbed.  At  the  very  time  when  the  judges 
yield  obedience  to  what  they  suppose  to  be  decided  by 
the  previous  cases,  they  express  their  conviction  that  it  is 
wrong  upon  principle.  Lord  Thurlow  said,  ^^that  upon 
true  principle,  if -the  contract  makes  her  a  feme  iole^  her 
faculties  as  such,  the  nature  and  extent  of  them,  are  to  be 
collected  from  the  terms  of  the  instrument  making  her 
such."  Yet  he  reluctantly  yielded  to  misconceived  pre- 
cedent. To  avoid  the  rule  by  which  he  had  expressed 
bis  disapprobation,  Lord  Thurlow,  in  Miss  Watson's  case, 
in  which  he  was  himself  trustee,  inserted  the  clause  against 
anticipation  as  it  is  called;  the  effect  of  which  is  to  place 
the  estate  beyond  the  control  of  the  wife.  It  may  not 
be  without  interest  or  instruction  to  trace  the  progress  of 
Lord  Eldon*s  opinion  on  this  subject.  In  1798,  whilst 
be  was  Attorney  General,  and  counsel  for  the  defendants, 
in  Whistler  i^ainst  Newman,  although  it  was  his^  duty 
to  resist  the  bill  which  prayed  for  refunding  stock  by 
the  trustees,  sold  by  them  at  the  request  of  the  wife, 
yet  he  said,  ^^if  there  had  never  been  a  decision  on  this 
subject,  the  last  thing  to  be  expected  would  be,  that  such 
decisions  as  have  taken  place  would  be  made;  but  it  would 
be  very  dangerous  to  property  now  to  go  back  to  the 
proper  principle.  A  feme  covert  having  separate  estate, 
should  be  treated  as  a  feme  $ok  to  the  extent  in  which 
the  terms  of  the  instrument  make  her  a  feme  «oie,  and  no 
farther:  but  the  principle  cannot  now  be  reconciled  with 
former  decisions."  4  Yes.  140.  In  1800,  whilst  Chief 
Justice  of  the  Conunon  Pleas,  he  delivered  the  opinion  of 
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Kashtills,  the  court  of  exchequer  chamber,  in  Beard  vs.  Webb,  (2 
*"^  *  '  Bos.  and  Pul.)  in  which,  at  law,  the  idea  that  a  feme  c©- 
vert  was  sole  as  to  separate  property,  was  got  rid  of.  In 
1803,  when  Lord  Chancellor,  in  the  case  of  Sperling  vs. 
Rochfort,  (3  Yes.)  he  says  that  upon  all  the  cases  to* 
gether,  as  to  the  separate  estate  of  the  wife,  it  is  impossi* 
ble  to  know  the  result.  In  1S04,  in  Jones  vs.  Harris,  (9 
Yes.)  be  says,  ^Hhe  proposition  that  a  married  woman 
with  separate  property  is  to  all  intents  a  feme  <oIe,  when 
she  does  not  execute  the  charge  es  modoj  which  is  pre* 
scribed  by  the  instrument,  may,  to  say  no  more,  deserve 
a  very  full  review  whenever  the  point  shall  come  distinct- 
ly  before  the  court."  In  1805,  the  case  of  Parkes  rs. 
White,  occurred;  he  then  says,  ^'his  mind  is  in  great  dis- 
traction on  the  subject.  Upon  principle,  a  woman  con- 
tracting marriage  loses  all  the  powers  she  had  as  a  feme 
eoh)  and  yet  this  court  allows  her  to  place  herself  by 
contract  in  the  situation  of  a  feme  sole,"  ^'If  the  con- 
tract makes  her  hfeme  aole^  her  faculties  as  such,  the  na- 
ture and  extent  of  them  are  to  be  collected  from  the  terms 
of  the  instrument  making  her  such."  He  concluded  by 
paying  he  was  not  bold  enough  to  refuse  to  follow  the  pre* 
cedents.  In  Jackson  vs.  Hobhouse,  in  1817,  be  gave 
effect  to  the  clause  against  anticipation.  2  Merivale,  486. 
The  introduction  of  the  clause  ag^nst  alienation  is  thus 
Jield  to  tie  up  the  supposed  power  of  the  femt  covert,  and 
to  prevent  any  disposition  by  her  of  her  property.  This 
is  now  conclusively  settled.  Jackson  vs.  Hobhouse  ui 
supra:  Ritchie  vs.  Broadbent,  2  Jac.  and  Walk.  The 
courts  have,  in  this  manner,  travelled  a  weary  round  to 
arrive  at  a  point  from  which  they  should  never  have  de- 
parted, and  from  which  they  would  never  have  deviated 
except  by  mistake.  It  is  confidently  believed  that  the 
early  precedents  are  in  entire  accordance  with  what  Lords 
Thurlow  and  Eldon  declare  to  be  the  true  principle,  and 
that  the  whole  difficulty  grew  out  of  the  misapprehension 
of  Lord  T^iurlow,  who  was  the  first  that  laid  diowu  the 
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nile  that  a  feme  covert  is  sole  as  to  her  separate  property,  ^/"^^i™* 

•^  .  ^         •  L        i-       March,  1833. 

when  the  power  to  dispose  is  not  expressly  given  by  the  v.^p^v^^ 
instrument  under  which  she  claims.  In  the  early  cases  Morg^ 
the  power  to  dispose  of  separate  property  by  the  feme 
was  expressly  given.  In  the  cases  before  Lord  Hard- 
wicke,  the  question  was  not  whether  the  wiie  was  to  be 
regarded  as  a  feme  sole^  and  could  dispose  of  her  proper- 
ty without  a  power  given  to  her  for  the  purpose;  but  whe- 
ther, where  the  power  was'expressly  given,  she  could  ex- 
ercise it,  notwithstanding  the  disability  of  coverture.  It 
had  been  doubted  in  the  very  earliest  cases,  whether  a 
feme  covert  coviXA  exercise  a  power  expressly  given;  (1 
Chan.  Cas.  18,  Blithe's  case:  2  Free.  91,  Oodolphin  vs. 
Grodolphin:  1  Yes.  21:  Sug.  Powers,  155:)  and  Lord 
Hardwicke  meant  to  do  no  more  than  to  remove  that  doubt 
and  to  establish  the  principle  that  where  a  power  was  giv- 
en, she  might  exercise  it  as  if  sole.  The  want  of  at- 
tention to  this  simple  principle  has  produced  all  the  con- 
fusion and  perplexity  which  distract  the  subsequent  cases. 
When  Lord  Thurlow,  and  after  him  Lord  Eldon,  lay 
down  their  principle  correctly,  that  a  married  woman  has 
DO  power  but  that  which  the  settlement  gives  her,  but  de- 
cide against  it  reluctantly  upon  precedent,  I  must  be  per- 
mitted to  say  with  becoming  deference,  that  they  mistook 
the  precedents;  for  Lord  Hard wicke's  decisions  are  in  en- 
tire conformity  with  what  they  allege  to  be  the  true  prin- 
ciple. Lord  Thurlow,  in  Pybus  vs.  Smith,  says,  ''these 
cases  have  not  been  sufficiently  attended  to;"  it  seems 
to  me  if  they  had  been,  the  difficulty  and  confusion  would 
never  have  been  introduced.  When  Lord  Hardwicke, 
in  Origby  vs.  Cox,  (1  Ves.)  says,  "the  rule  of  the  court 
is,  that  where  any  thing  is  settled  to  the  wife's  separate 
use,  she  is  considered  as  a  feme  sole^"  every  rule  of 
C(Nistruction  confines  his  remark  to  the  subject  matter  be- 
fore him;  and  in  that  case  the  estate  was  settled  to  be  con- 
veyed as  **she  should  direct  and  appoint,  whether  sole  or 
eovert."     Nothing  but  inattention  could  have  converted 
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^ASHTiM.*,  that  into  a  general  proposition,  which  was  meant  only  U> 
s.^^"v^^J  Bffly  to  the  case  before  the  court,  and  those  under  sinular 
Morgan  circumstances.  In  Fettiplace  vs.  Gorges,  (1  Vesey  jr. 
Eium  and  3  Bro.)  in  which  no  power  of  disposition  had  been 
given,  Lord  Thurlow  takes  it  for  granted  that  Lord  Hard- 
wicke  had  decided  that  a  power  of  disposition  was  inci- 
dent to  separate  property,  without  adverting  to  the  fact 
that  in  every  reported  case  before  Lord  Hardwicke,  any 
trace  of  which  I  have  been  able  to  see,  the  power  to  dis* 
pose  had  been  expressly  given.  In  other  cases  he  a^ed 
and  reasoned  to. prove  that  Lord  Hardwicke 's  decisions, 
that  a /erne  covert  as  to  separate  property  was  sole,  were 
wrong;  and  that  upon  principle,  she  was  sole  only  to  the 
extent  that  the  settlement  made  her  so:  and  yet  Lord 
Hardwicke's  decisions,  when  properly  understood,  es- 
tablish the  very  doctrine  which  he  contends  is  the  correct 
and  true  one.  When  Lord  Eldon  came  to  decide  upon 
them,  he  repeats  Lord  Thurlow's  reasoning,  says  his  prin* 
ciple  is  undoubtedly  correct,  yet  decides  as  Lord  Thur- 
low did,  in  obedience  to  misconceived  precedents*  If 
this  exposition  of  Lord  Hardwicke 's  decisions  be  correct, 
the  law  is  vindicated  in  this*  particular  from  the  charge  of 
inconsistency,  and  its  parts  are  reduced  to  system  and 
to  harmony.  His  principle  becomes  the  same  with  that  of 
-  Lord  Thurlow  and  Lord  Eldon,  that  a  feme  covert  is  voU 
only  to  the  extent  that  the  instrument  makes  her  such. 

All  the  precedents  which  do  not  agree  with  this  princi- 
ple, are  to  be  attributed  to  the  early  misapprehension  of 
Lord  Thurlow;  they  are  founded  upon  his  precedent, 
and  so  far  as  they  deviate  from  bis  own  acknowledged 
principle,  are  to  be  rejected.  An  error  a  thousand  times 
committed,  can  gain  no  strength  by  repetition.  From 
this  it  appears,. that  the  principle  established  by  Lord 
Hardwicke,  was  not  that  a  married  woman  could  alienate 
her  separate  estate  by  virtue  of  a  power  inherent  in 
and  incidental  to  such  property,  but  that  she  could 
alienate  by  virtue  of  a  power  expressly  given:  thai 
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where  a  general  power  of  disposition  was  given,  the  ^^"^^,^',333* 
manner  of  its  exercise  was  not  material;  she  might  adopt  v.^»*v-^^ 
any  mode  at  pleasure,  however  informal;  itbeing  a  rule      Morgan 
in  equity  to  aid  the  defective  execution  of  powers.     But       Ei«m. 
where  a  particular  power  only  is  given,  as  a  power  to 
appoint  by  will,  then,  upon  the  same  principle  that  she 
has  no  power  beyond  what  is  given,  that  specified  mode 
must  be  pursued.     A  confirmation  of  this  view  of  the 
cases  is  derived  from  ihe  circumstance,  that  in  the  older 
marriage  settlements  the  intended  husband  usually  cove- 
nanted to  give  effect  to  the  wife's  appointment;  a  cove- 
nant perfectly  idle  and  nugatory,  if  the  bare  settlement 
made  her  a /erne  sole,     Harrison  vs.  Constantine,  2  Eq. 
Cas.  Ab. :  BIysse  vs.  Sager,  Pinch,  108:  Wright  vs.  Cado- 
gan,  6  Bro.  Par.  Cases:  Rippon  vs.  Dowding,  Amb.  R. 

The  distinction  which  I  have  taken  between  cases  in 
which  a  power  was  expressly  given,  and  those  in  which 
none  was  given,  seems  to  have  existed  very  clearly  in 
the  mind  of  Mr.  Yiner,  who,  in  his  Abridgment,  divides 
the  cases  under  those  two  heads.  Yin.  Ab.  vol.  4,  Tit. 
Baron  and  Feme,jE.  a.  7,  page  130. 

An  examination  of  the  cases  will  still  farther  confirm 
the  doctrine.  The  most  important  here  follow,  reduced 
to  separate  heads  or  classes. 

1 .  Cases  in  which  a  general  power  was  expressly  given. 
BIysse  vs.  Sager,  Pinch,  108:  Norton  vs.  Turvil,  2  P. 
Wms.:  Standfftrd  vs.  Marshall,  2  Atk:  Gore  vs.  Knight, 
2  Yern. :  Allen  vs.  Papworth,  1  Yes.  sr. :  and  Belt's  sup. : 
Hearle  vs.  Greenbank,  1  Yes.  sr. :  Grigby  vs.  Cox,  1  Yes. 
«r.:  Peacock  vs.  Monk,  2  Yes.  sr.:  Pawlet  vs.  Delaval, 

2  Yes.  sr.:  Hulme  vs.  Tenant,  1  Bro.:  Clark  vs.  Pistor, 

3  Bro.:  Ellis  vs.  Atkinson,  3  Bro. :  Pybus  vs.  Smith, 
1  Yes.  and  3  Bro.:  Milnes  vs.  Busk,  2  Yes.  jr.:  Mores 
vs.  Huish,  6  Yes.:  Chusslyn  vs.  Smith,  8  Yes.:  Rich  vs. 
Cochell,  9  Yes.:  Witts  vs.  Dawkins,  12  Yes.:  Brillpin 
vs.  Clark,  17  Yes. :  Lee  vs.  Muggeridge,  1  Yes.  and  Bea. 

Note — In  the  printed  Reports  of  Norton  vs.  Turvil, 
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Nashville,  and  Peacock  vs.  Monk,  it  is  not  stated  that  the  power 

March,  1833.  .  t»         •        *     -wr  •         ^.»  i     •       »»       t 

v.^p-v-^^  was  given.     But  in    I   Ves.  jr.  47:   and  m  Heatiey 
Morgan      vs.  Thomas,  (15  Yes.)  it  is  said  the  power  was  given; 
Elan*      and  there  are  expressions  in  the  cases  which  show  it 
was  so. 

In  this  first  class  of  twenty  cases,  in  which  the  power 
was  given,  the  courts  in  most  of  them,  in  conformity  with 
my  view  of  the  principle,  upheld  the  disposition,  althou^ 
the  acts  of  appointment  might  be  irregular.  Her  bond 
for  money — her  consent  in  court  to  dispose — ^were  held 
to  be  acts  sufficiently  indicative  of  her  intention,  and  her 
intention  to  dispose  was  all  that  was  deemed  requisite. 
In  Lee  vs.  Muggeridge,  (1  Yes.  and  Bea.)  it  was  held 
that  ^^  a  contingent  interest  to  take  effect  in  case  she  sur- 
vived her  husband,  over  which  she  reserved  no  power, 
could  not  be  disposed  of  by  the  wife."  In  Mores  vs. 
Huish,  under  the  circumstances,  although  the  wife  had 
power,  the  bill  Was  dismissed. 

Class  second.  Cases  in  which  a  particular  power  to 
dispose  by  will  only  was  given.  Newman  vs.  Cartony, 
3  Bro:  Socket  vs.  Wray,  4  Bro.:  Whistler  vs.  New- 
man, 4  Yes.:  Prancb  vs.  Wigzell,  1  Mad.  R.:  Parker 
vs.  White,  11  Yes.:  Heatiey  vs.  Thomas,  15  Yes. 

In  Newman  vs.  Cartony,  upon  her  consent  in  court, 
she  was  allowed  to  alien.  In  Socket  vs.  Wray,  Whistler 
vs.  Newman,  and  Francis  vs.  Wigzell,  it  was  held  she 
must  pursue  the  specified  mode.  In  the  two  last  cases  of 
the  class  she  was  regarded  as  a/etTie  sole. 

Class  third.  Cases  in  which  no  power  was  given. 
Fettiplace  vs.  Gorges,  3  Bro.:  1  Yes.  jr.:  Wagstaff  vs. 
Smith,  9  Yes.:  Brown  vs.  Like,  14  Yes.:  Essex  vs.  A- 
kins,  14  Yes.:  Blackwood  vs.  Norris,  Cas.  tein.  Talbot; 
Caverley  vs.  Dudley,  3  Atkinson:  Hovey  vs.  Blakeman, 
9  Yes. 

Fettiplace  vs*  Gorges  was  the  case  in  which  Lord 
Thurlow  first  overlooked  Lord  Hardwicke's  principle. 
Wagstaff  vs.  Smith,  Essex  vs.  Atkins,  and  Brown  ts- 
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Like,  were  decided  on  the  ground  that  she  was  a /erne  w^"^|'TS?» 
9ok.  In  the  the  three  last  cases,  the  wife  was  not  per-  v^^*v*^J 
mitted  to  alien,  because  no  power  to  that  effect  had  been  Morg«n 
given. 

The  view  here  taken  of  the  subject  is  the  only  mode 
hj  which  to  place  the  cases  on  a  solid  basis,  and  to  show 
that  ^^  this  mi^ty  maze  is  not  without  a  plan."  If  the 
court,  however,  should  not  Bffee  with  me  as  to  the  con- 
structioQ  of  the  precedents,  I  shall  still  trust  that  they 
¥rill  adopt  the  rule  which  the  ablest  English  chancellors 
have  declared  to  be  the  true  one  upon  principle,  tfnt  « 
feme  covert  has  only  the  powers  which  are  cqnferred  upon 
her  by  the  instrument  under  which  she  claims,  and  not 
jrield  obedience  to  precedents  confessed  to  be  erroneous 
and  pushed  too  far.  Precedents,  says  Lord  Mansfield, 
serve  to  illustrate  principles,  but  the  law  depends  upon 
principles;  decisions  are  not  the  law,  they  are  only  evi- 
»  dence  of  what  the  law  is,  and  when  they  depart  from 
principle,  they  should  not  be  regarded.  No  number  of 
English  precedents  can  consecrate  an  error,  or  give  it 
right  to  a  place  in  our  tabernacle  of  justice. 

The  cases  which  have  arisen  in  this  country  do  not 
afford  any  entirely  satisfactory  result.  In  Methodist 
Episcopal  Church  vs.  Jacques,  (3  John.  Ch.  and  17 
John.  R.)  on  appeal,  the  subject  underwent  great  discus* 
sion.  Chancellor  Kent,  after  an  elaborate  investigation 
of  the  case,  decided  in  favor  of  the  limited  powers  of 
femes  eoverty  bolding  that  they  bad  no  powers  but  those 
conferred  upon  them  by  the  settlement.  His  decision 
was  reversed,  but  greatly  upon  the  circumstances  of  the 
case.  In  Pennsylvania,  the  enlarged  construction  of  the 
woman's  powers  has  been  twice  recognized.  Newlin  vs. 
Newlin,  1  Ser.  and  Rawle:  Dellam  vs.  Walpole,  1  Pe- 
ters. In  a  still  more  recent  case  in  the  supreme  court 
of  that  state,  it  has  been  decided,  <^that  a /erne  covert,  in 
'respect  to  her  separate  estate,  is  to  be  deemed  sole  only 
to  Uie  extent  of  the  power  clearly  given  by  the  instrument 
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Nashvills^  by  which  the  estate  is  settled,  and  she  has  no  right  of  dis- 
position beyond  it."  Lancaster  vs.  Dolan,  1  Rawie,  231. 
In^Ewing  vs.  Smith,  (3  Des.)  it  was  held  by  Chancellcv 
Dessaussure,  that  a  married  woman  was,  as  to  her  separate 
property,  a /erne  sole j, except  so  far  as  she  was  restrained 
by  the  settlement.  But  this  decision  was  reversed  upon 
appeal,  and  the  rule  settled  that  she  was  only  sole  so  (ar 
as  the  instrument  made  iier  so.  This  decision  was  made 
upon  principle,  not  upon  the  score  of  precedent.  The 
weight  of  American  authority  is  in  favor  of  the  rule  for 
which  I  contend.  If  this  court  should  adopt  it,  thexase 
will  be  decided  for  Mrs.  Elam. 

Balch^  on  the  same  side.  Mrs.  Elam,  a  citizen  of 
Virginia,  possessing  a  large  fortune,  having  fixed  her  af- 
fections on  Mr.  Elam,  then  deeply  involved  in  d^t,  and 
in  fact  insolvent,  a  marrii^e  settlement  was  executed  by 
the  parties,  Elam  and  wife,  and  Wm.  Brown  Hamblin, 
trustee  of  the  settlement.  In  a  few  days  after  the  mar- 
riage, Elam  persuaded  his  wife  to  assent  to  the  destruc- 
tion of  the  settlement,  to  which  the  trustee  agreed;  his 
name  was  torn  from  the  instrument,  which  was  howevw 
preserved  by  Elam.  Shortly  after  these  transactions, 
Elam  and  wife  removed  to  Tennessee,  where  the  slaves 
specified  in  the  marriage  settlement  were  seized  at  the 
instance  of  the  creditors  of  Elam,  and  who  were  such 
long  anterior  to  the  time  of  the  execution  of  the  marriage 
settlement.  This  deed  never  was  registered  in  the  State 
of  Virginia,  nor  in  Tennesee  until  after  the  slaves  were 
seized  as  stated  above. 

The  deed  declares,  that  the  tru^  property  specified 
therein  shall  be  held  by  the  trustee  for  the  mutual  support 
and  comfort  of  Elam  and  wife,  and  gives  to  her  the  pow- 
er to  dispose  of  it  by  will. 

The  court  is  called  on  to  decide  two  grave  and  impor- 
tant questions,  arising  on  the  record. 

1st.  Whether  the  deed  of  marriage  settlement  is  good 
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Nasrtillb,  loaned  to  the  husbands.  The  trustees  refused  to  pay» 
and  the  creditors  Ibrought  a  bill  to  compel  them  to  paf 
the  profits  of  the  real  estate.  The  court  decreed  for  the 
complainants,  and  sustained  the  bonds.  To  the  same  ef- 
fect is  the  case  of  Parteriche  vs.  Paulet,  2  Atkyns,  383: 
also  the  case  of  Allen  vs.  Passwortb,  1  Tes.  Senior^ 
163.  In  Heard  vs.  Oreenbank,  (1  Yes.  Sen.  298,)  the 
Chancellor  stated,  that  it  was  a  rule  of  the  court,  that  a 
ftmt  covert  may  dispose  of  personal  estate  gives  to  her 
separate  use,  and  subject  to  her  disposal. 

In  the  case  of  Grisbjr  vs.  Cox,  (1  Vesey,  Sen.  317,) 
the  chancellor  made  this  broad  declaration:  that  where 
any  thing  is  settled  to  the  wife's  separate  use,  she  is  con- 
sidered as  a  feme  ioU;  may  appoint  in  what  manner  she 
pleases;  and  unless  the  joining  her  trustees  is  made  ne- 
cessary, there  is  no  occasion  for  that.  To  the  same  ef* 
feet  is  the  case  of  Peacock  vs.  Monk,  (2  Yes.  Sen.  190, 
3,)  where  a/emecoretthavinga  separate  estate,  borrows 
money  and  gives  her  bond;  the  money  may  be  deman- 
ded against  her,  out  of  her  separate  estate,  she  bemg  a 
feme  sole  as  to  that. 

In  the  case  of  Cartony  vs.  Newman,  (3  Bro.  C.  C. 
346,)  a  legacy  had  been  given  to  the  wife  for  her  sole  use, 
with  a  power  of  appointment  by  will,  and  in  default  to 
her  executors.  It  was  ordered,  she  assenting,  to  be  paid 
to  the  husband.  This  was  a  plain  departure  iirom  the 
mode  of  appointment  pointed  out  by  the  testator,  to  wit, 
by  the  will  of  the  wife;  yet  it  was  supported.  In  Hulme 
vs.  Tennant,  (1  Bro.  C.  C.  16,)  Lord  Thurlow  said, 
*^the  principle  is,  that  if  a  court  of  equity  says  a  /ewe 
covert  may  have  a  separate  estate,  the  court  will  bind  her 
to  the  extent  as  to  making  that  estate  liable  to  her  own 
engagements,  as  payment  of  the  debts,"  &c.  Next  came 
the  case  of  Fettiplace  vs.  Gorges,  (3  Bro.  C.  C.  8,)  tiie 
decision  of  which  affirmed  those  of  preceding  cases. 

In  Pybus  vs.  Smith,  (3  Bro.  C.  C.  340,)  the  Chan- 
ceUor  said,  ^^  If  ttfeme  sole  sees  what  she  is  about,  the 
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court  allows  of  her  alienation  of  her  separate  property;  ^^'^^i^M* 
and  her  conveyance  of  the  whole  to  pay  her  husband's 
debts,  will  be  carried  into  execution." 

In  Ellis  vs.  Atkinson,  ,(3  Bro.  G.  C.  565,)  it  was 
decreed,  that  the  separate  estate  of  th^  wife,  subject  to 
her  disposition  by  deed  or  will,  should  be  bound  by  her 
agreement,  and  paid  over  to  her  husband. 

These  repeated  decisions  were  believed  by  some  to 
have  setded  the  contested  question  as  to  the  power  of 
disposition  by  a  feme  covert^  of  her  separate  property. 

But,  m  the  case  of  Socket  vs.  Wray,  (4  Bro.  C.  C. 
483,)  Lord  Alvanley,  startled  by  the  extent  to  which 
they  had  gone,  resolved  to  resist  their  authority,  and 
declared  that  he  could  not  sustain  them* 

Then  came  thtf  cases  of  Hyde  vs.  Price,  (3  Ves.  jr. 
437,)  and  of  WhisUer  vs.  Newman,  (4  Ves.  jr.  129.)  This 
latter  case  was  decided  by  Lord  Rosslyn,  who  agreed  in 
opinion  with  Lord  Alvanley. 

In  Mores  vs.  Huish,  (5  Ves.  jr.  692,)  Lord  Rosslyn 
persevered,  although  the  early  decisions  of  Hardwicke 
and  Thurlow  were  pressed  earnestly  upon  him,  and  their 
binding  effect  as  precedents  confidently  asserted. 

In  Spaling  vs.  Rochefort,  (8  Ves.  jr.  164,)  Wagstaff 
vs.  Smith,  (9  Ves.  jr.  520,)  Parker  vs.  White,  (11  Ves.  jr. 
209,)  Lord  Chancellor  Eldon  said,  that  his  mind  was  in 
great  distraction  upon  this  subject,  but  that  he  could  not 
overturn  the  decisions  of  Hardwicke  and  Thurlow;  and  fi« 
naDy  declared  that  a  married  woman,  iiaving  an  estate  to 
her  separate  use,  is  capable  of  selling  it,  provided  she  is 
dealing  with  persons  competent  to  deal  with  her,  and  not 
taking  unfair  advantages  of  her. 

In  12  Ves.  501,  13  Ves.  189,  and  14  Ves.  jr.  542, 
the  decision  of  Lord  Eldon,  in  Parker  vs.  White,  (11 
Ves.  jr.  209,)  is  affirmed.  The  same  doctrines  are  laid 
down  in  the  elementary  treatise  of  Mr.  Newland  on  Con- 
tracts,  page  25.  The  court  will  remember,  that  the  de- 
cisions cited  are  from  our  mother  country.  Great  Britain, 
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Nabhtillk,  and  that  here,  in  Tennessee,  the  question  is  re$  inUgra* 
If  learned  chancellors  of  later  times  have  acknowledged 
that  their  minds  were  in  great  distraction  upon  this  ques- 
tion, it  should  admonish  this  court  to  pause  and  reflect 
maturely,  whether  thej  will  embarrass  their  successors 
by  a  precedent  not  founded  in  principle. 

In  South  Carolina,  this  question  was  decided;  (see  3 
Dessaussure,  427,)  two  of  the  Judges  adhering  to  the 
views  of  Lord  Eldon,  and  three  in  favour  of  the  opinion 
of  Lord  Alvanley. 

In  New  York,  m  the  case  of  Jacques  vs.  the  Methodist 
Episcopal  Church,  (reported  in  1,  2  and  3  Johnson's 
Chancery  Reports,  and  17  Johns<Hi's  Reports,  548,) 
Kent,  whose  authority  is  at  least  equal  to  that  of  any 
other  judge  in  our  Union,  was  of  opinion  that  a  feme 
covert  holding  a  separate  estate  to  her  own  use,  could  not 
dispose  of  it  as  if  she  were  a  feme  sole.  It  is  true,  that 
this  decision  of  Chancellor  Kent  was  reversed  by  the 
court  of  errors;  that  Spencer  and  Piatt  aided  in  that  re- 
versal; both  of  them  possessing  illustrious  reputations  in 
the  judicial  annals  of  the  ^'empire  state.'' 

But,  unfortunately,  no  great  reliance  is  to  be  placed 
upon  the  decisions  of  the  court  of  errors  of  New  York. 
This  court  is  mainly  composed  of  senators,  elected  di- 
rectly by  the  people,  and  w^o  are  in  many  instances 
wholly  unacquainted  with  the  science  of  the  law.  Hence, 
in  that  court,  the  judges  are  often  found  opposed  to  each 
other  upon  questions  of  deep  interest,  involving  the  sa- 
cred rights  of  person,  reputation  and  property.  At  the 
same  term  ai  which  the  case  of  Jacques  vs.  the  Mediodist 
Episcopal  Church  was  decided,  involving  the  question 
which  we  are  now  discussing,  that  of  King  vs.  Baldwin 
was  settled,  which  presented  a  question  of  great  magni- 
tude and  much  novelty;  and  on  that  occasion  Spencer 
declared  for  a  reversal  of  the  decree  of  the  Chancellor, 
whilst  Piatt,  Yates,  and  thai  profound  hwyety  Van  Vech- 
ten,  were  for  affirming  it.     It  is  admitted  even  in  the 
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sUte  of  New  York,  that  the  decisions  of  the  court  of  er-  Nabhvilub, 

-    ,  ,         .  ,      .  1  .    .  1    M«rch,  1833. 

rors  of  that  atate  are  to  be  viewed  with  suspicion,  and 
that  the  disagreements  amongst  the  judges  of  the  supreme 
court  and  the  chancellors,  who  also  sit  in  the  court  of 
errors,  upon  the  most  important  questions,  constitute  a 
solid  objection  to  that  tribunal. 

But,  in  the  cas^  of  Jacques  vs.  the  Methodist  Episco- 
pal Church,  there  was  an  almost  unanimous  opinion  in 
favour  of  a  reversal.  The  fact  that  the  funds  and  pro- 
perty in  dispute  were  to  go  to  a  religious  denomination  of 
people,  to  the  impoverishment  of  a  meritorious  individu- 
al, in  a  case  of  extreme  hardship,  might  have  had  a  pre- 
vailing influence  over  the  tribunal  making  the  decree  of 
reversal. 

As  the  question  which  the  court  is  now  for  the  first 
time  called  upon  to  settle,  is  re8  integra,  it  becomes  us 
to  examine  it  upon  principle  apart  from  precedent.  Mar- 
riage settlements  have  been  of  frequent  occurrence  in 
Great  Britain,  for  more  than  a  century.  At  first,  they 
were  probably  the  offspring  of  prudential  considerations; 
after  a  while,  in  some  cases,  of  mere  convenience  and 
refinement  in  the  higher  and  wealthier  classes  of  society. 
But  whilst  the  law  permitted  them  to  be  made  on  the  one 
hand,  the  officers  of  the  law  set  themselves  to  work  on 
the  other,  to  render  them  as  inoperative  as  possible.  In- 
stead of  following  out  the  plain  import  of  the  terms  em- 
ployed in  these  settlements,  the  chancellors  comprehen- 
ded within  the  scope  of  their  judicial  views,  what  they 
denominated  the  principles  of  public  policy  with  refer- 
ence to  the  bonds  of  matrimony.  Thus  they  began  to 
legislate  and  reason  down  the  plain  contracts  of  parties, 
for  the  sake  of  the  public  morals.  Parties  to  these  deeds 
of  settlement  were  told  that  the  judges  would  prostrate 
their  contracts,  that  the  affections  of  those  united  in  the 
sacred  bonds  of  marriage  might  be  preserved  in  all  their 
strength  and  purity;  that  the  wife  should  have  no  interests 
separate  from  those  of  her  husband;  fofr  wherever  this  was 
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Nabhtillkj,  the  case,  the  husband  and  wife  were  no  longer  united  fro 
bono  etmaloj  but  that  thej  became  aliens  to  one  anoth^; 
that  then  mutual  aversion  springs  up  in  those  hearts  where 
before  ^^Love  had  employed  his  golden  shafts  and  lighted 
his  comfort  lamp." 

Spencer  and  Piatt,  in  the  case  before  cited,  proceed 
upon  the  ground  of  the  adjudged  cases  in  England,  and 
also  maintain  that  the  rules  of  the  common  law  which 
give  to  the  husband  all  the  personal  property  of  the  wife, 
and  the  rents  and  profits  of  her  real  estate  during  cover* 
ture,  are  better  calculated  to  secure  domestic  tranquility 
and  happiness,  than  settlements  securing  to  the  wife  a 
property  separate  from  and  independent  of  the  control  of 
the  husband.  The  possession  by  the  wife  of  property 
independent  of  and  beyond  the  control  of  the  husband, 
would  be  likely  to  produce  perpetual  feuds  and  conten- 
tions. The  ancient  provisions  of  the  common  law  show 
forth  in  our  own  country,  decisive  proofs  of  its  benign 
and  salutary  influende. 

Here  these  judges  proceed  on  the  principle  of  protec- 
ting the  harmony  of  the  marriage  state.  Let  us  apply 
these  doctrines  to  the  very  case  now  before  us.  This 
lady,  Mrs.  Elam,  became  attached  to  her  husband.  He 
told  her  that  he  was  bankrupt.  Her  fortune  was  ample, 
and  the  proceeds  fully  adequate  to  the  support  of  herself 
and  husband  in  that  style  of  elegance  to  which  she  had 
been  accustomed.  A  marriage  settlement  had  been  exe- 
cuted; and  in  the  first  fervors  of  a  consummated  affecdon, 
he  prevails  upon  her  to  assent  to  its  destruction.  If  this 
act  of  hers  is  ratified  by  the  decree  of  this  court,  she  is 
sunk  into  the  very  depths  of  poverty.  Does  the  court  be- 
lieve that  such  a  decision  will  add  strength  to  the  tender 
attachments  of  these  parties,  or  advance  their  happiness? 
If  the  law  shall  declare  all  marriage  settlements  to  be  void 
on  the  foot  of  public  policy,  and  for  the  sake  of  domes- 
tic happiness,  be  it  so.  But  if  they  are  lawful,  aO  we 
ask  for  is  that  their  provisions  be  strictly  enforced,  and 
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that  the  helpless  feme  covert  shall  be  protected  from  the  Nashvillb, 
arts,  the  frowns,  and  the  kisses  of  her  husband  and  his  ^.>^^n>-^ 
greedy  unfeeling  creditors.  Morgan 

The  ai^ument  that  "these  settlements  are  likely  to  Eilm, 
produca  perpetual  feuds  and  contentions,"  seems  to  be 
more  specious  than  solid.  In  most  cases,  the  seeds  of 
that  rebellious  spirit,  which  the  wife  having  a  separate 
property  may  manifest  towards  her  husband,  are  sown 
long  before  the  period  of  marriage.  This  spirit  may  be 
traced  back  in  most  instapces,  to  a  defective  early  train- 
ing, to  the  indulgence  of  bad  propensities  in  infancy  and 
youth;  not  to  the  simple  and  single  fact  that  the  feme 
covert  has  an  income  for  herself  and  children,  independ- 
ent of  the  effects  and  fortune  of  her  husband.  In  the 
fiiithful  discharge  of  the  duties  of  that  mysterious  connex- 
ion called  marriage,  the  weaker  sex  may  proudly  challenge 
competition  with  the  stronger.  All  experience  teaches 
us,  that  in  devotion  to  the  interests  of  their  husbands 
and  their  children,  in  tenderness,  patience  under  calamity, 
in  disinterestedness,  they  are  wholly  without  rivals  in  the 
opposite  sex. 

In  this  country,  where  the  laws  of  primogeniture  and 
entails  have  been  abolished,  where  even  executory  devi- 
ses are  looked  upon  with  jealousy,  these  marriage  settle- 
ments most  be  sustained,  upon  the  principle  that  they  are 
in  many  cases  demanded  by  justice,  humanity  and  pru- 
dence. 

This  is  an  age  of  enterprise,  of  bold,  reckless  specula- 
tion, of  refinement  and  increasing  luxury.  There  are 
cases  of  frequeiit  occurrence,  in  which  it  is  the  duty  of 
an  afiectionate  parent  to  place  at  least  a  portion  of  his 
means  beyond  the  control  of  his  daughter's  husband,  and 
even  the  daughter  herself,  to  save  her  from  the  improvi- 
dence, the  immorality,  even  the  kind  heartedness  of  the 
man  to  whom  she  is  united;  for  it  often  happens  in  this 
country,  that  men  are  ruined  by  their  responsibility  for 
others,  prompted  not  by  interest,  but  sheer  good  feeling. 

62 


Digitized  by  VjOOQIC 


410  CASES  IN  THE  SUPREME  COURT     , 

Nabhtillb,  It  seems  to  be  a  mere  fancy  to  suppose  that  the  affec- 
v^^^v^'-^J  tions  and  feelings  of  nature  in  the  marriage  state,  are  to 
Morgan  be  extinguished  by  the  provisions  of  a  marriage  settle- 
Eiank  ment,  when  we  have  continually  such  overwhelming 
proofs  of  their  irresistible  power,  in  the  generous  devo- 
tion of  American  wives  and  mothers!  It  is  to  avoid  the 
effects  of  this  devotion,  that  we  contend  for  a  literal  ex* 
ecution  of  the  provisions  of  these  settlements.  By  the 
forecast  of  a  father,  provision  is  made  for  a  daughter,  that 
she  may  be  protected  from  the  vicissitudes  and  calamities 
to  which  her  husband,  engaged  in  commerce,  in  deep 
speculation  in  stocks,  in  banking,  in  the  purchase  of  land 
or  other  real  estate,  is  forever  liable.  The  husband  rou- 
ses the  sympathies  of  his  wife  by  a  detail  of  his  distress- 
es; instead  of  going  to  the  trustee,  he  appeals  to  her,  the 
wife  of  his  bosom  and  the  mother  of  his  children;  her  af- 
fections surrender  up  that  which  her  judgment  strongly 
condemns.  It  is  gravely  demanded  of  a  court  of  equi- 
ty, to  confirm  that  which  has  been  yielded  by  a  powerless 
and  suffering  female.  Let  the  rules  of  the  court  be  in- 
flexible upon  this  subject,  and  all  difficulties  will  vanish. 
We  ask  then  of  this  court,  that  it  shall  declare  the  deed 
in  question  here,  good  and  valid,  as  between  Mrs.  Elam 
and  her  husband,  between  her  and  Ekm's  creditors,  al- 
though the  same  was  not  registered  in  Virginia,  where  it 
was  executed.  We  also  ask  this  court  to  decree,  that 
Mrs.  Elam,  being  el  feme  covert y  was  incapable  of  any  as- 
sent to  the  destruction  of  this  deed  of  settlement;  thai 
the  same  is  still  good  and  valid  to  all  intents  and  purpo- 
ses; that  as  the  trustee,  Hamblin,  has  abandoned  his  trust, 
this  court  shall  appoint  another  to  fulfil  the  intents  and 
purposes  of  this  marriage  settlement,  for  the  benefit  of 
Mrs.  Elam. 

Wm.  E.  ^ndersofij  in  reply,  argued  very  fully  the  dif^ 
ferent  questions. 
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Whyte,  J.     For  the  Mr.  Morgans,  it  is  argued,  that  Nashvillk, 
the  marriage  settlement  is  cancelled  by  the  act  of  the  ^^^^'  ^®^' 
trustee,  Hamblin,  in  cutting  out  his  name,  signed  thereto 
in  its  execution  by  him  as  a  party,  by  which  the  property, 
the  subject  matter  of  the  deed,  has  revested  in  the  wife, 
Mrs.  Elam,  and  consequently,  simultaneously  in  the  hus- 
band, under  his  marital  rights  by  the  common  law.     To 
prove  this  marriage  settlement  cancelled  by  this  act  of 
the  trustee,  and  the  property  therein  specified  revested 
in  Mrs.  Elam,  Bl.  Com.  lOS,  and  4  Cruise's  Dig.  497, 
498,  414,  and  Sugden  on  Powers,  400,  are  cited   and 
relied  upon.     These  authorities  when  looked  into,  will 
be  found  not  to  support  the  position.     Blackstone  says, 
''a  deed  maybe  avoided  by  breaking  off  or  defacing  the 
seal,  or  by  delivering  it  up  to  be  cancelled. "     He  is  here 
laying  down  the  different  ways  by  which  a  deed  may  be 
avoided  by  matter  arising  ex  post  facto  to  its  execution; 
and  the  above  are  two  of  those  ways;  the  others  are  not 
noticed  here,  as  they  have  no  bearing  on  the  present 
case.     This  expression  of  the  author,  that  a  deed  may 
be  avoided  by  breaking  off  or  defacmg  the  seal,  and  by 
delivering  it  up  to  be  cancelled,  is  general,  and  seems 
ex  vi  terminarum^  to  extend  to  all  cases  where  those  acts 
have   existence.      Separately,  and   in   this   light,   it  is 
viewed  in  the  argument,  to  wit,  that  a  deed  is  avoided 
and  rendered  a  nullity,  either  by  breaking  off  or  defacing 
the  seal,  or  by  delivering  the  deed  up  to  be  cancelled, 
without  reference  to  the  subject  matter  of  the  deed. 
Such  is  not  the  learned  author's  meaning  in  the  above  pas- 
sage, and  reference  to  his  authorities  proves  it.     His  view 
b  limited  and  circumscribed  by  the  boundaries  of  the  case 
to  which  he  has  so  referred  in  his  work.     That  case  is 
Matthewson's  case,  5  Coke,  23.     That  was  a  case  on 
a  Charter  party,  between  a  merchant,  the  owner  of  a  ship 
of  the  one  part,  and  seven  merchants  of  the  other  part. 
The  mdster  and  owner  covenanted  on  his  part,  to  ship 
certain  merchandizes,  at  such  a  port  beyond  seas,  and 
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NA.8HTILLK,  tTaDsport  them  to  London,  and  the  merchants  covenanted 
s^p^^^'-^  separately,  to  pay  each  three  hundred  pounds.  Debt  was 
Moiig^  brought  against  one  of  the  merchants  on  the  instrument, 
Eiam.  to  which  the  defendant  pleaded,  that  the  seal  of  another 
of  the  merchants  fixed  to  said  indenture,  was  broken 
from  the  deed.  To  which  the  plaintiff  demurred.  And 
it  was  remarked,  that  if  the  seal  of  one  of  the  merchants 
be  broken  off,  it  should  not  avoid  the  deed,  but  only 
against  him;  that  if  the  seal  of  the  master  and  owner  had 
been  broken  from  the  deed,  all  their  covenants  had 
been  defeated;  because  their  covenants  had  been  joint. 
And  if  the  deed  had  been  rased  in  the  date,  after  delive* 
ry,  it  had  gone  to  the  whole,  and  judgment  accordingly. 
Such  is  the  case  in  Coke,  upon  which  the  doctrine  in 
Bl.  Com.  is  predicated,  and  may  be  good  law,  but  has 
DO  similarity  to  the  case  before  the  court;  it  is  wholly 
different.  It  is  not  a  case  purporting  to  transfer  spe- 
cific property,  real  or  personal,  as  the  case  before  the 
court,  but  a  case  of  a  deed  of  covenants,  resulting  in  lia- 
bilities to  be  discharged  in  peculiar  indemnities  and  un- 
dertakings according  to  the  event. 
,  The  purport  of  the  two  other  authorities  cited  by  the 

counsel  for  the  Messrs  Morgans,  are  of  the  same  nature 
of  that  from  Bl.  Com.  Sugdenon  Powers,  400,  says,  if 
an  instrument  be  altered  by  rasure  or  otherwise,  in  a  ma- 
terial part,  by  the  person  for  whose  benefit  it  was  inten- 
ded, the  deed  becomes  absolutely  void;  and  he  refers  to 
Whelpdale's  case,  5  Coke,  119  a.  The  extent  of  the 
citation  will  be  measured  by  reference  to  the  case 
cited.  Whelpdale's  case  was  an  action  of  debt,  brought 
on  a  bill  obligatory.  The  defendant  pleaded  nan  eH 
factum.  The  jury  found  the  bill  was  a  joint  bill  made 
by  defendant  and  another,  to  plaintiff,  and  prayed  the  ad- 
vice of  the  court  on  the  matter,  whether  the  bill  was  the 
deed  of  the  defendant.  It  was  adjudged  that  plaintiff  re- 
cover.    There  are  three  resolutions  by  the  court  in  this 
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case.     In  the  third  resolution  is  the  following  passage,  Nashville, 
on  account  of  which,  reference  is  made  by  Sugden.  ^^  * 

^'In  all  cases,  when  the  bond  was  once  his  deed,  and 
becomes  rased  either  by  rasure  or  addition,  or  other  al« 
teration  of  the  deed,  or  breaking  off  the  seal,  in  this 
case,  although  it  was  once  his  deed,  yet  the  defendant 
may  safely  plead  non  est  factum.  For,  without  question 
at  the  time  of  the  plea,  which  is  in  the  present  tense,  it 
was  not  his  deed."  Now  the  purport  of  this  case  is  pre- 
cisely the  same  as  Matthewson's  case  above  noticed;  the 
case  itself  is  a  writbg  obligatory,  and  the  doctrine  in  the 
third  resolution  is  predicated  on  a  bond;  for  it  says,  ^4n 
all  cases,  where  the  bond  was  once  his  deed,"  &c.  as 
properly  confining  what  follows  after,  to  the  case  of 
bonds.  The  authority  from  4  Cruise's  Dig.  497,  sec. 
14,  is  of  the  same  purport,  as  those  from  Blackstone  and 
Sugden.  And  although  the  expression  is  general,  yet 
Hke  them,  the  true  meaning  and  extent  embraces  bonds 
only,  and  perhaps  extends  not  to  every  kind  of  them. 
Certainly  not  to  such  deeds  as  the  marriage  settlement 
in  the  present  case,  which  upon  its  execution,  passed  a 
present  estate  in  the  property  comprised  within  it.  This 
is  proved  t>y  the  next  following  section,  15,  which  is  in- 
compatible with  the  allowance  of  a  more  extended  signi- 
fication to  the  14th  section  than  that  now  assigned  to  it. 
It  is  in  the  words  following:  ^^but  when  an  estate  actual* 
ly  passed  by  a  deed,  the  cancelling  of  such  deed  after- 
wards, will  not  divest  any  estate  out  of  the  persons  in 
whom  they  were  vested  by  that  deed."  Vide  also,  C, 
D.  p.  11,  s.  29,  60:  p.  94,  s.  41,  42, 43:  p.  147,  s.  22: 
10  Johnson's  Rep.  467,  461-2.  I  take  this  15th  section 
to  be  a  correct  summary  of  the  law,  in  relation  to  deeds 
passing  estates,  both  in  real  and  personal  property;  and 
is  supported  by  the  most  respectable  authorities,  both 
in  England  and  in  the  United  States. 

Admitting  this  principle  to  be  correct,  that  the  cancel- 
lation of  the  deed  passing  an  estate,  does  not  divest  ttie 
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Nashvillk,  estate  passed  out  of  the  grantee  and  remyest  the  grantor 
therewith,  it  ceases  to  he  important  to  examine  whether 
the  deed  of  settlement  in  the  present  case  was  cancelled 
or  not;  for  as  the  trustee,  Hamblin,  has  made  no  conyej- 
ance  to  divest  himself  of  the  estate  given  by  the  settle* 
ment,  it  remains  in  him  subject  to  the  trusts  to  be  hj  him 
executed. 

And  in  the  event  of  failure  or  refusal  by  him,  it  devolves 
upon  the  court  to  execute  it.  I  feel  myself,  however, 
from  the  facts  and  circumstances  of  the  present  case, 
compelled  to  say,  that  although  there  is  a  cancellation  in 
part  in  the  marriage  settlement,  there  is  no  •cancellation 
in  law  by  the  acts  done  by  the  parties;  holding  it  to  be 
well  established,  that  a  cancellation  in  form  may  be  in- 
operative if  done  either  through  a  mistake  or  fraud.  I 
shall,  however,  in  the  first  place,  (although  I  may  advert 
to  the  inoperativeness  of  the  cancelation  afterwards,)  pro* 
ceed  to  prove  by  some  authorities,  old  as  well  as  late,  that 
the  cancelling  of  such  deed  afterwards,  will  not  divest 
any  estate  out  of  the  person,  in  whom  it  was  vested  by 
that  deed.  Thus  in  Hudson's  case,  Prac.  in  Chan.  235: 
4  Cruise's  Dig.  497,  sec.  16:  2  Yem.  476:  a  father 
having  quarrelled  with  his  eldest  son,  made  a  settlement 
of  one  hundred  pounds  a  year,  in  augmentation  of  his 
wife's  jointure.  Afterwards  being  reconciled  to  his  son, 
he  cancelled  the  deed,  and  so  cancelled,  it  was  found  after 
his  death  by  the  wife.  On  a  trial  at  law,  the  deed  being 
proved  to  have  been  executed,  was  adjudged  good,  though 
cancelled;  and  she  recovered  upon  it.  This  case  proves 
the  principle  that  where  an  estate  has  passed  out  of  the 
grantor  by  his  deed,  or  in  other  words,  vested  in  the  gran- 
tee, the  cancellation  of  the  deed  after  this,  does  not 
divest  the  estate  thus  vested,  out  of  the  grantee,  and  re- 
invest it  in  the  grantor.  It  further  proves,  that  the  estate 
purported  to  be  passed  by  the  deed,  passes  upon  the 
execution  of  the  deed,  and  is  vested  forthwith  in  the 
grantee. 
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This  case  of  Hudson  is  parallel  to  the  present.  Mrs.  ^^JJ^^^^' 
Stokes,  afterwards  Mrs.  Elam,  is  the  grantor,  and  Wil- 
liam Brown  Hamblin  grantee.  Samuel  Elam  is  a  party  to 
the  deed,  but  as  bemg  the  intended  husband,  the  exe- 
cution by  him  operates  to  show  his  knowledge,  and  his 
assent  to  the  transaction;  by  which  knowledge  and  assent, 
his  common  law  marital  rights,  are  commuted  for  the 
rights  and  priyileges  created  and  conferred  on  him  by  the 
powers  and  provisions  of  the  settlement.  As  soon  there- 
fore as  the  deed  of  settlement  was  executed,  the  land 
negroes,  &c.  passed  out  of  the  hands  of  Mrs.  Stokes 
the  grantor,  and  became  vested  in  William  B.  Hamblin, 
the  grantee,  and  the  cancellation  afterwards  of  the  deed 
by  him,  did  not  divest  him  of  the  estates  or  interest  pre- 
viously vested  in  him,  and  which  still  remain  so,  as  far 
as  respects  the  operativeness  of  the  cancellation. 

The  same  prmciple  is  expressly  recognised  in  the  case 
of  Leech  vs.  Leech,  2  Ch.  R.  4:  C.  D.  497,  sec.  15. 
Where  an  estate  has  actually  passed  by  deed,  the  cancel- 
ling of  such  deed  afterwards,  will  not  divest  any  estate 
out  of  the  persons  in  whom  they  were  vested  by  this 
deed.  The  case  of  Barlow  and  wife  vs.  Hencape, 
must,  from  the  note  of  it  in  2  Vem.  476,  have  pro- 
ceeded upon  the  same  principle.  There  are  other  old 
cases  on  the  same  point,  and  to  the  like  effect,  which  I 
shall  not  further  notice,  than  by  referring  to  them.  Latch. 
Rep.  226:  Pahn.  Rep.  403:  2  Lev.  Rep.  113:   also, 

1  Rep.  in  Ch.  100:  Gilbert's  Rep.  236:  Harg  and  But- 
ler's notes  to  1st  Inst.  225-6,  note  36,  where  the  learned 
annotator  says,  '^  It  is  to  be  observed,  that  the  cancelling 
of  the  deed  does  not  divest  the  estate  from  the  persons 
In  whom  it  is  vested  by  the  deed.  The  case  of  Bolton 
vs.  the  Bishop  of  Carlisle,  the  Earl  of  Lonsdale,  and 
Smith  Clerk,  is  a  modem  case  of  the  highest  authority. 

2  H.  Bl.  259.  Two  questions  were  made  in  the  cause. 
The  first  on  pleading,  which  is  not  necessary  to  be  stated. 
The  second,  whether  a  deed  had  lost  its  effect  by  the 
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Nabntilli,  seal  being  taken  off,  raismg  the  question  whether  the 
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right  once  vested  in  the  plaintiff,  was  divested  by  the  re- 
lease being  so  cancelled;  (the  case  stated  the  seal  was  ta- 
ken off  and  destroyed  or  lost.)  Lord  Chief  Justice 
Eyre:  ^^  I  have  no  doubt  on  either  point;  as  to  the  second, 
I  hold  clearly,  that  the  cancelling  a  deed  will  not  di- 
vest the  property  which  has  once  vested  by  transmutation 
of  possession;  and  I  would  go  farther  and  say,  that  the 
law  is  the  same  with  respect  to  things  which  lie  in  grant. 
In  pleading  a  grant,  the  allegation  is,  that  the  party  at 
such  a  time  did  grant;  but  if  by  accident,  the  deed  be 
lost,  there  are  authorities  enough  to  show  that  other  proof 
may  be  admitted.  The  question  in  this  case  is,  whether 
the  party  did  grant?  To  prove  this,  the  best  evidence 
must  be  produced,  which  is  the  deed;  but,  if  that  be 
destroyed,  other  evidence  may  be  received  to  show  that 
the  thing  was  granted.  God  forbid,  that  a  man  should 
lose  his  estate  by  losing  his  title  deeds!  When  I  sat  in 
the  Exchequer,  questions  arose  on  real  compositions,  in 
which  it  was  contended,  that  according  to  the  old  opin- 
ions, the  original  deed  must  be  shown;  but,  though  the 
old  books  say  that  a  real  composition  must  be  by  deed, 
I  always  held  that  the  production  of  the  deed  was  unne* 
cessary,  and  that  the  party  could  show  that  it  commenced 
originally  by  deed,  if  the  deed  were  lost."  Gould,  J. 
^<  I  am  of  the  same  opinion  with  my  Lord^Chief  Justice; 
a  man's  title  to  his  estate  is  not  destroyed  by  the  des- 
truction of  his  deeds.  The  case  where  the  seal  was 
eaten  off  by  rats,  must  be  in  the  recollection  of  every 
one.  It  was  properly  said  by  my  brother  Lawrence, 
that  the  defendants  should  have  pleaded  that  the  party 
did  not  release,  upon  which  the  issue  might  have  been 
taken,  and  then  if  the  deed  had  been  cancelled  by  the 
c(Hisent  of  both  parties,  that  might  perhaps  have  been 
given  in  evidence,  though  I  much  doubt  whether  even 
that  would  have  helped  him.''  Heath,  J.  as  to  the  second 
point:   <^  As  tins  is  a  conveyance  deriving  its  effect  from 
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the  statute  of  uses,  all  that  is  averred  about  the  deed  be-  Narrville, 

,    .  ,  ,  .-  .  March,  1833. 

mg  destroyed  is  mere  surplusage;  but,  if  it  were  neces- 
saiy,  surely  do  one  will  say,  that  if  deeds  should  happen 
to  be  stolen,  therefore  that  the  owner  should  lose  his 
estate.*'  Booke,  J.  agreed  ^Uhat  a  right  once  vested, 
b  not  divested  by  merely  cancelling  the  deed."  I  have 
been  more  particular  in  stating  the  substance  of  this  de- 
cision, as  it  contains  a  summary  of  the  law  as  now  set- 
tled on  thi^  question  at  the  present  day,  not  only  in 
deeds  for  land,  but  deeds  generally.  « 

In  support  of  this  last  position,  the  authorities  both  old 
and  recent,  English  and  American  writers,  and  adjudged 
C9ae3^  concur.   Thus  in  Cruise's  Dig.  title  32,  Deed,  ch. 
1,  sec.  29,  and  authorities  there  cited,  it  is  laid  down,  ^'all 
deeds,  whether  deriving  their  effect  from  the  common 
law,  or  the  statute  of  uses,  do  hnmediately  upon  their 
execution  by  the  grantors,  divest  the  estate  out  of  ihem, 
and  put  it  in  the  party  to  whom  the  conveyance  is  made, 
though  in  bis  absence  and  without  his  notice,  till  some 
disagreement  to  such  estate  appears."     The  case  of  Gla** 
vering  vs.  Clavering,  (2  Yer.  473,)  sustains  this  princi«* 
pie:  The  father  settled  the  manor  of  Lansdown  on  his 
grandson.  Sir  James,  in  1624,  a  voluntary  conveyance; 
afterwards,  in  1690,  with  regard  to  this  settlement  of  1624, 
he  conveyed  the  same  manor  of  Lansdown  to  his  son  Hen- 
ry.  The  father  never  delivered  or  published  the  setdement 
of  1624,  but  it  was  found  after  his  death  amongst  his  pa- 
pers.   The  deed  of  1690  being  after  mentioned  by  the  fa- 
ther as  the  setdement  of  Lansdown,  and  so  endorsed  with 
bis  own  hand,  and  the  tenants  told  that  Henry  was  to  be 
their  landlord  after  his  death,  it  was  adjudged  in  favor  of  the 
first  deed.     The  Lord  Keeper  observed,  that  if  a  prior 
deed  without  mor^,  might  be  discharged  by  a  subsequent 
deed,  there  would  never  be  occasion  for  ppwers  of  revo- 
cation, and  that  would  have  been  an  idle  and  unnecessary 
provision  in  deeds,  and  would  not  have  been  so  long  used 
and  practised  by  learned  men;  and  (says  he)  although  the 
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5i^*?\'«3setdement  of  1634,  was  always  in  the  castody  and  pow- 
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er  of  the  father,  yet  that  did  not  give  him  a  power  to  re- 


Moyan     suRie  the  estate. "    This  decree  being  appealed  from,^ ' 

confirmed  in  the  high  coart  of  Parliament,  16th  January^ 
1705.  1  Br.  Fro.  C.  122.  These  authorities  establish 
the  position,  that  the  estate  passed  from  Mrs.  Elam  to 
William  6.  Hamblin,  upon  execution  of  the  deed  of  mar- 
riage settlement,  not  in  its  essential  only,  but  even  in  all 
its  formalities;  for  the  defence  set  up,  shows  the  posse»^ 
sion  was  held  by  the  grantee  at  a  period  subsequent  to  the 
delivery^ 

But  it  is  further  argued  by  the  coimsel  for  the  plaintiffi^ 
the  Messrs.  Morgans,  that  if  the  exceptions  already  no* 
liced  of  the  estate's  not  vesting  in  the  grantee,  HambSnr, 
vpon  delivery;  or  second,  that  its  cancellation,  under  the 
eircumstances,  defeated  its  validity,  by  rendering  it  inop- 
erative, should  be  against  them,  neitber  of  them  rendering 
the  deed  void;  yet,  they  insist  it  is  void  for  want  of  regis- 
tration, under  the  Virginia  act  of  1790,  ch.  90,  sec.  4, 
and  the  act  of  Tennessee  of  1805,  ch.  16,  sec.  2,  and  the 
Virginia  act  of  1792,  ch.  50,  sec.  4.  The  first  of  these 
says,  ^^That  after  the  passmg  hereof,  all  deeds  and  mesne 
conveyances,  for  the  absolute  transfer  of  any  estate  in 
lands,  tenements  and  hereditaments,  or  for  the  settlement 
of  lands,  tenements,  &c.  or  the  settlement  of  slaves  or 
other  personal  property,  in  consideration  of  marriage, 
and  all  mortgages  and  deeds  of  trust,  whatsoever,  whiofa 
shall  be  hereafter  made  and  executed,  shall  be  void  as  to 
creditors  and  subsequent  purchasers,  unless  the  execution 
of  the  same  shall  be  acknowledged  by  the  bargainor  or 
grantor,  or  proved  by  two  creditable  witnesses  at  least, 
and  registered  in  the  county  where  the  land  lies,  or  in 
case  of  slaves  or  personal  property,  where  the  grantor, 
resides,  within  nine  months  from  the  time  of  execudng 
such  deed,  mesne  conveyance,  mortgage  or  deed  of 
trust."  It  is  to  be  observed,  that  the  act  does  not  say 
that  the  deeds  of  conveyance,  marriage  setdements  and 
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deeds  of  trust,  shall  be  void  to  all  intents  and  piffposes,  Nashyillb, 
and  in  all  cases,  unless  proved  and  registered  in  the  coun-  ^^^  ' 
tjr  where  the  land  lies,  within  nine  months,  as  in  the  case 
of  personal  property,  where  the  grantor  and  bargainor  re- 
side, but  they  shall  -be  orAy  void  against  creditors  and 
subsequent  purchasers,  leaving  them  good  as  to  other  pur- 
poses, and  valid  against  the  grantors,  the  bargainors  and 
their  lieirs.  And  this  has  been  the  settled  and  uniform 
construction  put  upon  registration  acts.  ^'An  unregis- 
tered deed,'^  says  Ch.  J.  Kent,  in  delivering  the  opinion 
of  the  court  in  the  case  of  Jackson  vs.  Burgott,  ^*is  in  no 
case  void.  It  is  always  good  as  against  the  grantor  and  his 
heirs."  Fide  10  John.  R.  461.  The  intention  of  the  reg- 
istry acts,  is  to  prevent  mischief  that  might  ensue  from 
parties  holding  up  their  deeds,  without  being  clothed  with 
the  possession,  thereby  confining  the  knowledge  of  the 
teansaction  to  themselves,  to  the  exclusion  of  all  others, 
exposing  them  by  these  means  to  imposition  and  loss, 
the  certain  late  of  the  second  purchaser;  and  to  remedy 
these  mischiefs  and  prevent  them  in  future,  was  the  object 
of  registration  acts.  And  it  is  further  to  be  observed, 
this  policy  was  not  confined  to  marriage  settlements  alone 
«nd  deeds  of  trust,  but  was  intended  to  aid  and  embrace  all 
conveyances  for  the  transfer  of  property.  Thus,  when 
the  statute  of  uses  27,  H.  YIII,  ch.  10,  was  made  to  avoid 
the  subtleties  and  clandestine  uses  at  common  law.  6 
Com.  Dig.  uses,  6.1.  An  use  by  the  common  law,  was  a 
trust  reposed  in  him  who  had  the  estate  in  the  land,  that 
the  cestui  que  trust  might  take  the  profits.  Ibid,  Co.  Lit. 
272,  b.  This  use  was  descendable  and  assignable  by 
secret  deeds  between  the  parties,  not  liable  to  any  of  the 
feudal  burdens,  and  not  extendable  by  writ  of  elegit,  or 
other  legal  process,  for  the  debt  of  cestui  que  trust;  which 
inconveniencies  and  mischiefs,  caused  said  statute  of  H. 
VIII,  ch.  10,  to  be  made,  which  conveys  the  possession  to 
the  use,  and  transfers  the  use  into  possession,  thereby  ma- 
king cestui  que  trust  complete  owner  of  the  lands,  as  well 
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Nashtillb,  at  law  as  in  equi^.  2  Bl.  Com.  333.  It  was  foreseen  that 
^^^J!^^;i^  this  statute  would  give  rise  to  new  and  secret  species  of 
conveyance  that  would  want  all  those  benefits  of  notorie- 
ty which  the  old  common  law  assurances  were  calculated 
to  give.  To  prevent  therefore  clandestine  conveyances 
of  freeholds,  the  same  session  of  Parliament  passed  a  stat- 
ute, (27  Henry  VIII,  ch.  16,)  that  all  bargains  and  sales 
should  be  enrolled  in  six  months.    2  Bl.  Com.  332. 

The  words  pf  the  statute  are  ^^no  manors,  lands,  ten- 
ements, &c.  shall  pass,  alter,  or  change  from  one  to 
another,  whereby  any  estate  of  inheritance  or  freehold, 
shall  be  made  or  take  effect  in  any  person,  or  any  use 
thereof  be  made  by  writing  indented,  sealed,  unless  enroll- 
ed in  one  of  the  King's  courts  of  record  at  Westminster, 
or  else  within  the  same  county,  &c.  where  the  same  ma- 
nors, lands,  &c.  lie,  or  be,  &c.  and  the  same  enrollment 
to  be  had  and  made  within  six  months  next  after  the  date 
of  the  same  writings  indented,"  &c.  The  expression  of 
this  statute  on  the  subject  matter  of  it,  is  as  strong  and 
comprehensive  as  that  of  our  act  of  1715,  ch.  32,  1805, 
ch.  16,  sec.  2,  or  any  other  of  our  acts  for  the  regulating 
conveyances  and  their  registration.  I  have  noticed  it  here 
for  the  purpose  of  showing  the  construction  which  the 
English  chancellors  have  given  it.  In  the  case  of  Le 
Neve  vs.  Le  Neve,  Lord  Chancellor  Hardwicke  says, 
^^what  has  been  the  construction  of  this  statute  ever  since? 
that  if  a  subsequent  bargainee  has  notice  of  a  prior  purchase, 
he  is  equally  affected  with  notice,  as  if  the  prior  purchase 
had  been  a  conveyance  by  feoffment  and  livery.''  In 
comparing  this  act  with  the  registration  act  of  7  Anne, 
ch.  20,  he  says  the  operation  of  both  acts  of  Parliament 
and  the  construction  of  them  are  the  same.  And  it  would 
be  a  most  mischievous  thing  if  a  person  taking  the  advan- 
tage of  the  formalities  appointed  by  the  act  of  Parlia- 
ment, under  that  should  protect  himself  against  a  person 
who  had  a  prior  equity  of  which  he  had  notice.  3  Atk. 
652:    1  Yes.  66:  Amb.  442-3.     The  construction  upon 
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these  acts,  therefore,  proves  that  the  want  of  registration  Nashtillv, 
does  not  render  the  deed  void,  only  as  to  subsequent  pur- 
chaser without  notice  of  the  first  deed.  The  expression 
in  the  statute  27  Hen.  VIII,  ch.  16,  no  lands  shall  pass 
nor  estate,  &c.  of  inheritance  take  effect  in  any  person 
unless  enrolled  in  six  months,  notwithstanding  couched 
in  the  most  general  and  comprehensive  terms,  has  only 
the  limited  operation  above  noticed,  and  of  course  is  val- 
id to  other  purposes  against  the  grantor  and  his  heirs. — 
American  decisions  are  to  the  same  effect;  thus  in  Jack- 
son vs.  Burgott,  (10  John.  Rep.  4i7,)  Kent,  Ch.  J.  in 
delivering  the  opinion  of  the  court,  points  out  the  object 
of  registration  acts,  their  effect  upon  prior  and  subsequent 
deeds,  from  the  same  grantee;  he  says  it  may  be  assumed 
as  a  settled  principle  in  the  English  law,  that  when  a  sub- 
sequ^it  purchaser  whose  deed  is  registered,  h^A  notice  at 
the  time  of  his  purchase  of  a  prior  unregistered  deed,  the 
prior  deed  shall  have  the  preference,  for  the  object  of  the 
registry  acts,  is  to  give  notice  to  subsequent  purchasers. 
And  in  the  case  stated  the  object  of  the  act  is  answered; 
and  the  purchase  under  such  circumstances  is  a  fraud. 
It  is  considered  as  done  mala  fidtj  by  assisting  the  origi- 
Bal  vendor  to  defraud  the  prior  vendee,  and  the  court  will 
not  suffer  a  statute  made  to  prevent  fraud,  to  be  a  protec- 
tion to  fraud;  an  unregistered  deed  is  in  no  case  void;  it  is 
always  good  as  against  the  grantor  and  his  heirs.  And 
the  question  here  is  between  a  valid  and  a  fraudulent  deed. 
(10  John.  Rep.  457;)  in  which  case  be  takes  a  review  of 
the  decisions  of  Lord  Hardwicke,  in  Le  Neve  vs.  Le  Neve, 
and  other  cases  to  the  same  effect,  approving  them  and 
adopting  their  principles  as  equally  available  in  law  and 
equity. 

This  marriage  settlement  and  deed  of  trust  from  Mrs. 
Elam  to  Wm.  H.  Hamblin,  is  nottherefore  void  for  want  of 
registration.  I  have  already  shown  it  not  void  by  the 
cancellation,  as  the  estate  vested  by  the  execution  of  the 
deed  did  not  revest  upon  the  cancellation  and  redelivery 
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Nabhvmi,  up  of  It,  to  the  order  of  the  grant<H-.  On  this  last  point, 
as  an  additional  authority,  may  foe  cited  the  case  of  Jack- 
son vs.  Gfaase,  2  John.  Rep.  84. 

If  this  deed  of  trust  from  Mrs.  Elam  to  William  B. 
Hamhlin,  is  not  rendered  invalid  or  void,  because  of  the 
cancellation  in  form,  the  estate  thereby  vested  in  the  trus- 
tee, and  the  want  of  registration  not  rendering  it  void 
against  the  grantor,  how  is  it  to  be  considered  by  a  court 
of  equity  upon  a  bill  by  a  party  praying  relief?  I  answer 
it  is  to  be  considered  in  the  same  view,  as  if  the  attempt 
to  cancel  and  destroy  it,  and  the  acts  done  in  pursuance 
thereof,  had  never  taken  place,  but  the  deed  as  still  re- 
maining in  the  possession  of  the  trustee,  Hamblin,  and 
in  stcttu  qnOy  pursuant  to  the  confidence  reposed  in  him, 
and  the  trust  undertaken  by  him.  And  further,  it  is  to  be 
consideret  that  this  trust  has  been  duly  executed  as  far 
as  the  execution  and  delivery  of  the  deed  warranted  die 
execution  of  the  trust,  to  wit,  registration  of  the  deed, 
before  the  reception  by  him  of  further  powers  from  the 
grantee  by  virtue  of  and  under  the  deed.  The  power  of 
registering  it  was  transferred,  and  the  duty  of  doing  so 
was  imposed  upon  him  by  becoming  the  grantee  of  the 
legal  estate  upon  delivery  of  the  deed  and  his  acceptance 
of  the  same;  for  the  power  and  duty  became  attached  to 
the  right  of  custody  and  possession.  See  the  case  of  Ray 
nell  vs.  Long  and  others,  Carthew,  315. 

To  this  extent,  a  court  of  equity  will  give  relief,  first, 
as  against  the  trustee,  Hamhlin.  It  was  his  du^  to 
have  recorded  the  deed,  a  public  statute  of  Virginia  re- 
quired it  to  be  recorded  within  three  months  from  its 
date;  this  he  was  bound  to  know  and  to  act  accordingly. 
The  terms  of  the  trust  deed  did  not  require  this  act  to  be  done 
by  him  in  so  many  words,  but  he  had  the  means  of  doing  it, 
by  having  the  actual  possession  and  custody  of  the  deed, 
to  which  the  law  entitled  him;  (see  the  above  case  in 
Carthew 's,Rep.)  and  the  purpose  of  the  deed,  the  giving 
of  notice  to  all  creditors  and  subsequent  purchasers,  re- 
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quired  its  being  recorded.     Suppose  that  no  act  on  the  NASHviLLSy 

-^       r  ¥w       Ji-      L    1  •  K        -  1  J     March,  1883. 

pert  of  Hamblin  had  intervened  to  intercept  the  record* 
11%  of  the  deed,  than  his  mere  omission  in  doing  it,  such 
omission  would  be  a  breach  of  trust,  and  he  would  be 
liable  for  the  consequences.  Thus,  in  the  case  of  Lord 
Montfort  ts.  Lord  Cadogan,  (17  Yes.  Jr.  425,)  the  Mas- 
ter of  the  Rolls,  sir  William  Qrant,  says,  imder  the  mar- 
riage settlement  of  Lord  Montfort,  it  was  the  duty  of  the 
trustee  to  keep  these  leases  renefwed.  They  are  not  in 
0O  many  words  directed  to  renew,  but  the  means  being 
given  and  the  purpose  expressed,  there  is  no  doubt, 
tbey  were  to  apply  those  means  to  that  purpose.  One 
easHy  gives  credit  to  persons  of  the  description  of  those 
trustees  for  acting  only  from  humane  and  proper  motives; 
they  could  act  from  no  other;  but  that  conviction,  how- 
ever it  might  operate  as  an  inducement  to  the  plaintiff  to 
forego  his  strict  right,  cannot  authorize  the  court  to  re* 
(use  to  listen  to  his  claim  of  indemnity  on  account  of  a 
breach  of  trust.  And  in  the  case  of  Caflrey  vs^  Darby, 
(6  Ves.  490,)  the  trustees  were  charged  with  a  loss  occa- 
sioned by  their  negligence,  though  without  any  corrupt 
motive.  But  let  us  see  what  were  the  odier  duties  of 
the  trustee  expressly  undertaken  by  him  in  so  many 
words,  by  the  solemn  contract  of  a  deed.  They  were 
to  have  and  to  hold  the  said  estate  unto  the  said  William 
B.  Hamblin,  his  heirs,  executors,  administrators  and  as- 
signs: But  upon  trust  and  upon  condition,  nevertheless, 
for  the  uses  and  purposes  hereafter  mentioned,  and  none 
other.  That  is  to  say,  '^to  suffer  and  to  permit  the  said 
Elizabeth  to  hold  the  same,  as  her  absolute  estate,  until 
the  solemnization  of  the  said  intended  marriage,  and  from 
and  after  the  solemnization  thereof,  for  their  support  and 
maintenance  during  their  joint  lives,  using  the  said  stocks 
and  their  increase,  as  may  be  proper  and  usual  with  per- 
sons owning  such  property,  and  so  as  to  keep  up  a  suffi- 
ciency for  the  ordinary  purposes  of  such  plantations;  and 
after  the  death  of  the  said  Elam^  if  he  should  die  first. 
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^'T'^'  then  to  the  sole  use  of  said  Elizabeth,  as  ber  ibsoliKe  es'* 
\J!^>>w  tate.    And  after  the  death  of  said  Elisabeth,  if  she  shall 
Moigaa     first  die,  to  such  persons  as  she,  by  writing  in  the  nature 
of  a  last  will,  executed  before  two  witnesses,  shall  ap' 
point  to  receive  the  same,  and  in  default  of  said  appoint- 
ment, then  to  the  next  of  kin,  or  right  heirs  of  the  said 
Elizabeth;  provided,  nevertheless,  that  it'shall  be  lawful 
for  the  said  Hamblm,  upon  the  request  of  the  said  Eliza- 
beth, m  writbg,  to  make  sale  of  any  part  of  said  estate, 
and  to  invest  the  proceeds  m  any  other  property  which 
may  be  expedient  and  proper /or  the  parties,  or  for  the 
more  comfortable  support  of  the  said  Samuel  and  Eliza- 
beth, during  their  joint  lives."    These  were  the  duUes 
of  thb  trustee,  reposed  in  him  by  the  parties,  and  und»- 
taken  by  him  to  be  executed  under  the  solemnities  of  a 
deed.  .  His  answer  shows  the  execution.     He  there  says, 
^^that  a  short  time  before  the  marriage  took  place  be* 
tween  Samuel  Elam  and  Elizabeth,  his  wife,  he  was  so* 
licited  to  become  a  trustee,  in  a  marriage  contract,  or 
deed,  which  the  said  Elam  and  wife  had  agreed  to  have 
executed  before  the  solemnization  of  the  marriage.     That 
this  respondent  being  the  intimate  acquaintance  of  the 
said  Elizabeth,  felt  every  disposition  to  serve  her  as  (ar 
as  he  had  it  in  his  power  to  do  so,  and  consented  to  be> 
come  trustee  as  required  by  the  parties;  that  in  a  short 
time  the  deed  was  regularly  prepared  under  the  direction 
of  counsel,  and  executed  a  short  time  before  the  marriage, 
with  the  name  of  this  respondent  thereto  attached  as 
trustee;   which   deed  was  then  delivered  to  him,   and 
retained  by  him  for  some  time  thereafter,  and  until  he 
received  a  letter,  now  in  his  possession,  from  the  said 
Elizabeth  Elam,  requesting  him  either  to  send  the  deed 
by  Mr.  Elam,  her  husband,  or  bum  it;  concluding  her 
letter  with  these  words:  ^4  am  willing  to  blend  our  fates 
completely,"  attaching  the  initials  of  E.    E.  thereto. 
This  direction  was  given  to  this  respondent  before  the 
deed  was  recorded,  which  indeed  nev^r  has  been  done. 
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As  this  respondent  had  consented  to  become  the  trustee,  Nashville, 

tr.jri  .  .ri  ,...  March,  1833. 

as  the  friend  of  the  parties,  he  lelt  no  hesitation  in  com**  v^^^v-^^ 
plying  with  her  request  to  cancel  it,  and  cut  his  name      Morgwi 
from  the  paper,  believing  the  parties  had  a  complete  and       Elam. 
entire  control  over  it,  as  long  as  it  remained  from  the  re- 
cord, and  that  they  were  the  best  and  entire  judges  of 
their  own  interest."     This  answer  discloses  the  facts, 
upon  which  equity  raises  his  liabilities.     He  admits  he 
consented  to  become  a  trustee,  and  that  in  a  short  time 
after,  the  deed  prepared  under  the  direction  of  counsel 
was  executed,  with  his  name  attached  thereto,  as  trustee; 
it  was  then  delivered  to  him,  and  retained  by  him  for 
some  time  thereafter.     What  is  his  liability  upon  these 
facts?     In  Jeremy's  Ch.  Jurisdiction,  page  38,  it  is  laid 
down,  ^^and  here  it  may  be  observed,  thai  if  the  property 
should  have  been  vested,  and    the  trust  reposed  in  him 
by  a  deed  to  which  he  was  made  a  party,  and  which  as 
such,  he  executed,  be  would  thereby  have  accepted  the 
trust  and  bound  himself  to  its  performance." 

If  he  has  not  performed  the  trust,  what  is  the  conse- 
quence, what  is  his  liability  for  the  omission?  The  con- 
sequence is,  thai  equity  considers  and  holds  the  omis- 
sion a  breach  of  trust,  (see  the  case  of  Lord  Montfort 
vs.  Lord  Cadogan,  17  Ves.  482-9,)  and  makes  the  trus* 
tee  liable  for  the  consequences  of  a  breach  of  trust.  This 
is  the  settled  doctrine  of  equity,  and  so  laid  down  by 
Lord  Redesdale,  in  Adair  vs.  Shaw,  1  Sch.  and  Lefr. 
272.  He  says,  ^^it  has  been  the  constant  habit  of  courts 
of  equity  to  charge  persons  in  the  character  of  trustees, 
with  the  consequence  of  a  breach  of  trust,  and  to  charge 
their  representatives  also,  whether  they  derive  benefit 
from  the  breach. of  trust  or  not."  The  Master  of  the 
Rolls,  Sir  Willaim  Grant,  in  the  case  of  Montfort  vs.  Cad- 
ogan, recognizes  and  adopts  this  principle,  as  laid  down 
by  Lord  Redesdale.  Hamblin  may  therefore  be  rightful- 
ly visited  with  all  the  consequences,  all  the  losses  sus- 
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Nashtillk,  tained  by  the  eeHui  gve  trust,  in  the  present  case*  what- 

March.  1«»3.  v  , 

ever  they  may  be. 

But  further:  there  are  other  breaches  of  trust  in  th^ 
present  case,  which  althou^  thqr  may  not  incur  a  greater 
responsibilf^  than  non-performance,  by  omission  or  ne- 
gligence, yet  from  the  flragrancy  of  their  nature,  and 
unquestionably   apparent   evil   result,    and  mischievous 
tendency,  forbid  even  a  supposition  that  they  coukl  have 
proceeded  from  any  proper  motive  whatever-.     Such  in 
the  present  case  is  the  mutilation  and  cancellation  of  the 
trust  deed.     This  partisd  cancellation  in  the  present  case 
has  taken  place;  its  effect  in  equity  is  next  to  be  seen. 
Lord  Hardwicke,  Chancellor,  in  the  case  of  Sattem  vs. 
MuUmish,  (Amb.  249,)  says,  ^^  All  cases  for  relief  against 
spoliation,  come  in  a  favourable  light;  but,  notwithstand- 
ing this  rule,  that  tlmigs  are  to  be  taken  in  odium  spoUa- 
tarts,  yet  it  ought  to  have  no  other  consequence  than  this, 
that  when  the  contents  of  the  deed  destroyed  are  proved, 
the  party  shall  have  the  same  benefit  as  he  would,  if  the 
deed  itself  was  produced.'^    "  This,"  says  the  Chancel- 
lor, "  I  lay  down  as  a  principle."     In  Hunt  vs.  Mat- 
thews,  (1  Vem.  408,)  a  widow,  before  she  married  the 
defendant,  assigned  over  the  greater  part  of  he»esUte,  to 
the  value  of  eight  hundred  pounds,  to  trustees,  for  her 
children  by  the  first  husband.     The  defendant,  after  bis 
marriage,  having  got  the  deed  into  his  possession,  sup- 
pressed it.     The  court  decreed  him  to  pay  the  eight  hun- 
dred pounds.     So  in  Eyton  vs.  Eyton  (2  Vem.  380,) 
where  a  defendant  having  suppressed  a  marriage  settle- 
ment, by  which  a  remainder  in  trust  was  limited  to  the 
plaintiff's    father,   &c.,  upon   proof  that  the  settlement 
came  to  defendant's  hand,  and  that  he  had  confessed  it 
m  an  answer  to  a  former  biU,  though  he  now  denied  it, 
tbe  Master  of  the  Rolls  decided,  the  plaintiff  should  hold 
!^lo?^7  ?^  ^^"^^^'^  «^^  *^«  ^^^^^  ^^  confirmed  upon 

Se^^^^    ntT  ^""^"^     ^^  ^^^  ^'  Seagrave  vs. 
c^eagrave,  (13  Ves.  439,)  though  differing  in  some  re- 
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spects  from  the  present,  yet  is  a  stronger  CBse  upon  the  w*J?^^;f ' 
principles  in  favor  of  relief  in  cases  of  spoliation  or  v^^^v*-^ 
tlestniction  of  the  deed.  The  facts  in  that  case  were,  Moigu 
a  husband  and  wife  disagreed,  and  upon  their  agreement 
to  live  separate,  the  husband  gave  a  bond  to  her  trustee 
for  the  payment  of  a  weekly  sum,  for  her  separate  main- 
tenance. The  answer  of  the  husband  and  trustee  ad- 
mitted that  the  bond  was  delivered  to  Twanley,  the 
trustee,  to  be  kept  for  the  benefit  of  the  plaintifl?*,  the  fetne^ 
-and  that  it  was'burnt  by  him,  the  trustee,  with  the  consent 
of  the  husband;  the  feme  having  gone  to  live  in  a  dwelling 
with  another  man.  The  defence  set  up  was,  that  the  ef- 
fect of  her  conduct  was  to  deprive  her  of  all  claim.  The 
Master  of  the  Rolls  decreed  relief,  and  observed  in  judg- 
ment, "  the  only  question  is,  whether  this  court  will  not 
interfere,  to  the  extent  that  is  necessary,  to  put  the  par- 
ties in  the  same  situation  in  which  they  would  have  been, 
if  the  destruction  of  that  instrument  had  not  taken  place; 
for  I  cannot  hold,  as  ti  separate  maintenance  is  the  subject, 
that  the  trustee  contracts  no  kind  of  duty  towajrds  the  eestm 
que  trusty  but  may  arbitrarily  determine  whether  the  in- 
strument shall  or  shaH  not  be  enforced,  or  whether  it 
shall  be  destroyed.  The  wife  has  precisely  the  same 
right  that  any  other  cestui  que  trust  has  in  any  case  to 
call  upon  the  trustee  to  act,  and  the  same  right  to  apply 
to  the  court  for  such  relief  as  the  loss  or  destruction  of 
the  instrument  may  make  necessary.^' 

It  is  further  argued,  that  the  marriage  settlement  is  void 
by  the -law  of  Virginia,  for  want  of  proper  registration. 
(Act  of  Dec.  1792,  ch.  90,  sec.  4.)  The  kx  loci  contrae- 
iusj  it  is  said,  must  govern,  and  this  act  comprehends  all 
creditors,  as  well  those  of  the  grantee  as  the  grantor.  I 
have  shown  already  that  upon  principles  governing  a  court 
of  equity,  the  thing  which  ought  to  have  been  done,  and 
is  not  done  by  the  party  whose  duty  it  was  to  have  done 
it,  shall  be  considered  as  done.  I  shall  only  cite  on  e 
case  more  to  show  that  the  want  of  registration  is  one  of 
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Nabhtillb,  those  acts  that  a  court  of  equity  will  supply  the  defect  of 

March,  1833.  .  .^     .^     .  ^\^.  ,^  .       , 

upon  a  proper  case  requiring  its  interposition.  It  is  the 
case  of  Anderson  vs.  Anderson,  2  Call.  Rep.  206. 
Lyons,  Judge,  in  delivering  the  resolution  of  the  court, 
says,  ^^  Fraud,  however,  is  still  left  open  for  a  court  of 
equity  to  act  upon,  and  if  a  creditor  or  purchaser  has 
been  guilty  of  a  fraud,  by  preventing  the  deed  from  being 
recorded,  or  otherwise,  equity  may  still  relieve,  as  no 
person  ought  to  take  the  advants^e  of  his  own  fraud,  and 
obtain  the  benefit  of  the  statute  by  undue  means;  for  the 
statute  was  intened  to  secure  fair  and 'honest  creditors  and 
purchasers,  and  not  protect  the  fraud  and  circumvention 
of  either  of  them. 

'  As  to  this  act  comprehending  creditors  of  the  grantee, 
when  it  says,^' deeds  of  trust,  &c.  shall  be  void  as  to  all 
creditors  and  subsequent  purchasers,  unless  proved  and 
recorded,"  &c.  I  need  only  observe  that  supposmg  the 
Messrs.  Morgans  are  bonafde  creditors  of  the  grantee, 
Elam,  they  are  not  as  such  entitled  to  claim  the  trust 
property,  against  the  provisions  of  the  deed  of  trust. 
The  case  of  Pierce  vs.  Turner,  (5  Cranch's  Rep.  154,) 
settles  and  establishes  the  construction  of  that  act  as  em- 
bracing only  the  creditors  of  and  purchasers  from  the 
grantor. 

From  the  principle  established  in  the  above  case,  Mrs. 
£Iam  does  not  require  recourse  to  the  doctrine  of  the  case 
in  Call's  Reports,  showing,  that  the  principles  of  equity 
apply  to,  and  supply  the  defect  of  registration;  she  does 
not  stand  in  need  of  that  protection,  although  well  enti- 
tled to  it,  if  she  choose  to  stand  on  other  ground;  but  meet- 
ing her  adversary,  the  Messrs.  Morgans,  on  legal  ground, 
she  calls  upon  Uiem  according  to  the  practice  of  courts 
of  equity,  first  to  make  out  a  sufficient  case  against  her. 
Their  claim  is  advanced  under  the  title  of  creditor. 
Is  it  sustained?  They  have  shown  they  are  the  creditors 
of  the  husband,  Samuel  Elam,  the  grantee,  and  were  so 
for  some  time  before  her  intermarriage  with  him,  but  they 
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have  not  shown  that  they  are  creditors  of  herself,  the  Nabhvillb, 

J     1.     1  .  T_  .     1-    r  March.  1833. 

grantor,   and  this  last  character  they  must  sustain  before  s.^^v-^^ 
theur  claim  is  available  against  her  or  her  property.  Morgan 

As  purchasers  they  are  deficient,  (claiming  as  cestui  Eiam. 
que  trust  under  the  deed  to  Crutcher,  their  trustee,)  for 
the  want  of  title  in  the  grantor,  Elam.  I  have  already 
shown  that  the  legal  estate  vested  in  Hamblin,  the  trus- 
tee, in  the  marriage  settlement,  and  that  he  did  not  re- 
convey  to  Mrs.  £lam,  the  grantor,  or  convey  to  Mr. 
Elam:  that  the  affected  and  partial  attempt  of  cancella- 
tion by  him,  being  the  trustee,  in  cutting  out  his  name 
from  the  deed  of  settlement,  an^l  redelivery  or  surrender 
of  it  in  this  mutilated  state,  did  not,  neither  would  its  total 
cancellation  or  entire  destruction  by  him,  have  the  effect 
as  supposed  and  intended  by  him.  The  legal  estate 
passed  by  the  marriage  settlement,  still  remained  in  him, 
and  the  assumption  of  the  husband,  Samuel  Elaih,  in  be- 
coming a  grantor,  in  the  deed  to  Crutcher,  did  not  render 
him  less  powerless  as  to  the  property  stated  in  it,  than 
he  was  before  such  partial  cancellation  and  delivery  to 
him. 

The  deed  of  mortgage  to  Crutcher,  the  plaintiff's  trus- 
tee, is  not  availing  to  them  as  creditors;  but  another  con- 
sideration is  charged  in  their  bill  and  relied  upon  to  sup- 
port their  mortgage  de^d;  that  is,  that  upon  the  faith  of 
the  mortgage  deed  being  executed  by  Samuel  Elam  to 
Crutcher,  for  their  use,  they  dismissed  their  suit  upon  the 
attachment,  thereby  giving  up  the  alleged  lien  upon 
the  property,  and  foregoing  the  effect  of  a  judgment 
which  they  say  would  have  been  obtained,  and  the  delay 
of  further  sueing;  and  from  these  facts  a  consequence 
is  supposed  to  arise:  1st.  That  the  husband,  Samuel 
Elam,  had  the  assent  of  the  wife  to  the  making  of  the 
deed,  &c.  2d.  That  he  had  the  power  by  her  assent,  to 
give  validity  to  it.  To  this  consequence  a  twofold  objec* 
tion  exists:  The  consideration  is  not  good,  and  the  in- 
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Nabhvillej  ference  of  assent  is  repelled  by  evidence  to  the  contrary; 

March.  1833.  ,  .  - .  .  -.  •         l   n     •  .      . 

v,^^*v-^^  and  It  It  was  given,  it  is  wholly  impotent. 
Morgan  By  the  laws  of  this  State,  the  process  of  attachment 

Elam.  i^ainst  a  person  indebted,  is  only  given  in  those  cases 
where  such  indebted  person  sustains  the  character  of  an 
absconding  debtor,  or  non-resident  debtor;  (act  of  1794, 
ch.  1,  sec.  19  and  21 — 1  Scott,  462,  463,)  because,  as 
the  act  says,  the  ordinary  process  of  the  law  cannot  be 
served  in  these  cases.  Samuel  Elam  was  neither  the  one 
nor  the  other  of  these.  S.  Elam  was,  at  the  time  of  is- 
suing and  levying  this  attachment,  a  citizen  of  Tennessee; 
he  had  in  moving  his  property,  arrived  at  Knoxville  with  his 
family,  neither  absent  nor  absconding,  but  present  and  in 
person  for  the  ordinary  process  of  law  to  be  served  upon 
him.  S.  Elam  in  his  answer,  states  the  facts  in  these 
words:  "the  property  of  respondent,  which  came  by  his 
wife,  was  removing  from  Virginia  to  Tennessee,  and  when 
himself  and  wife  had  arrived  in  Knoxville,  the  complain- 
ants took  out  an  attachment  and  levied  upon  this  property. 
This  respondent  was  neither  absconding,  nor  was  he  a 
non-resident:  and  how  his  property  could  be  seized,  and 
the  truth  be  sworn  in  obtaining  the  attachment,  he  is  at  a 
loss  to  conjecture;  even  to  his  wife's  wearing  apparel 
was  seized,  and  the  property  detained  at  great  expense. 
This  respondent  was  greatly  harassed  and  most  illy 
treated." 

Mrs.  Elam  in  her  answer,  says  as  follows:  "she  was 
informed,  and  believes  it  to  be  true,  that  an  attachment 
was  taken  out  by  complainants  against  the  property  of 
her  husband,  S.  Elam,  and  levied  on  the  property  of  this 
respondent,  to  wit,  a  wagon  and  team,  some  household 
goods  and  clothing,  together  with  a  negro  man  since  dead. 
But  she  insists  that  as  her  husband  at  the  time  of  the  is- 
suance of  the  said  attachment,  had  become  a  citizen  of 
this  State,  and  did  not  evade  the  process  of  the  law,  that 
his  property  would  not  have  been  subject  to  an  attach- 
ment." 
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The  altachment  under  these  circumstances  is  far  from  ^^'^^'y;** 

Mftrch,  1833. 

being  a  good  consideration,  or  any  consideration  but  an 
act  of  demerit;  and  the  proceeding  in  all  its  stages,  re* 
pudiated  by  the  law.  The  attachment  was  without  au- 
thority by  the  act  of  assembly,  and  therefore  a  nullity. — 
Its  senrice  upon  the  trust  {property  of  Mrs.  Hamblin  was 
an  illegal  execution,  and  on  this  ground  void.  6  Mod.  154. 
Its  dismission  and  foregoing  the  taking  a  judgment  which, 
when  so  obtained,  would  have  been  a  void  judgment,  and 
a  nullity,  could  not  have  helped  the  case.  And  the  delay 
of  further  sueing  amounts  only  to  the  negative  merit  of 
not  pursuing  ^e  wrong,  which  cannot  give  a  right. 

In  contemplation  of  law,  the  whole  transaction  amounts 
to  a  fraud  upon  the  trustee,  and  the  ceHui  que  trust,  in 
the  marriage  settlement. 

In  Hargrave's  Law  Tracts,  is  stated  a  case,  having,  ac- 
cording to  the  answer  some  analogy  to  the  present.  Far's 
case,  Kel.  43:  1  Sid.  234.  Far  was  found  guilty  of  a 
burglary,  though  he  entered  under  a  writ  of  possession, 
on  a  judgment  against  the  casual  ejector,  by  default  in  an 
ejectment.  It  being  proved  that  he  had  obtained  it  by 
false  swearing  to  the  having  given  notice  to  the  tenant  in 
possession,  and  that  then  he  had  entered  and  robbed  the 
house  of  jewels  and  other  valuable  property.  It  is  well 
observed  by  Lord  Ch.  J.  KeEhge,  that  Itr  making  use  of 
the  law  to  get  possession,  was  so  far  fr<Mi*excusing  him, 
that  it  hei^tened  his  offence. 

There  is  no  law,  then,  to  support  this  mortgage,  on  the  ^ 
ground  of  consideration  movbg  on  the  part  of  the  com- 
plainants to  the  mortgagor,  and  whether  it  is  on  good  con- 
sideration or  not,  will  be  examined  in  equity,  upon  this 
bill  and  cross  biU.  See  2  Eq.  Cas.  Ab.  604 :  PI.  34.  The 
deed  being  executed  without  the  privity  or  knowledge  of 
complainants,  does  not  change  the  aspect  of  the  case,  for 
by  accepting  it,  and  claiming  under  it  afterwards,  they 
have  adopted  it  under  all  its  circumstances,  for  better  for 
worse.     Neither  is  it  to  be  forgotten  that  this  deed  was 
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Nashville, %nade  after  the  levy  of  the  attachment,  during  its  penden- 
v^^^^v^O  cy  and  before  its  dismission;  the  force  of  which,  though 
Morgan     less  perhaps  than  legal  duress,  may  have  contributed  at 
Eiam.       least  in  part  to   its  existence;  in  which  case  equity  may 
give  relief.     Thus,  iq  1  Eq.  Ab.  170,  PI.  3,  it  is  there 
laid  down,  **if  a  bond  be  entered  into  by  force  and  ter- 
ror, not  so  as  to  make  it  duress,   the  court  may  relieve 
against  it,  at  least  not  suffer  it  to  be  carried  into  execu- 
tion in  a  court  of  equity." 

What  is  the  principle  of  this  case,  and  is  it  applicable 
to  the  case  before  this  court?  It  is  laid  down  by  the  vice 
chancellor  Plumer,  in  the  case  of  Wood  vs.  Abrey;  he 
says,  '4f  a  man  who  meets  his  purchaser  on  equal  terms, 
neghgently  sells  his  estate  at  an  under  value,  he  has  no 
title  to  relief  in  equity;  but  a  court  of  equity  will  enquire 
whether  the  parties  really  did  meet  on  equal  terms,  and 
if  it  is  found  the  vendee  was  in  distressed  circumstances, 
and  that  advantage  was  taken  of  that  distress,  it  will  avoid 
the  contract. "  ^ 4n  the  present  case, ' '  says  the  vice  chan- 
cellor, ''the  distress  of  the  vendors  is  beyond  all  doubt." 
3  Madd.  Rep.  423.  So  I  think  it  may  be  said  here.  S. 
Elam,  the  mortgagor,  had  a  suit  depending  against  him, 
a  judgment  threatened  with  confidence  to  be  obtained, 
and  a  sale  of  his  wife's  property  under  it.  Can  it  be  doubt- 
ed that  he  was  fet  urge^tolhe  execution  of  the  mortgage 
by  the  pressur^f  bis  situation,  which  situation  was  im- 
.  poied  upon  him  by  the  wrongful  acts  of  the  complainants? 
J^  The  remaining  ground  taken  in  this  case  to  sustain  the 
complainant's  bill,  and  authorize  the  relief  and  decree 
thereby  prayed,  is,  that  the  letter  of  Mrs.  Elam  to  the 
trustee,  Hamhlin,  requesting  the  destruction  or  surrender 
of  the  marriage  settlementljimported  a  contract  between 
her  and  her  husband,  to  makato  him  a  gift  of  all  her  pro- 
perty; that  iu  equity  she  has  an  absolute  power  of  dispo- 
osition,  which  may  be  manifested  by  any  act  that  suffici- 
ently indicates  the  intention,  as  by  deed,  bond,  parol 
promise,  or  parol  gift;  and  that  she  is  not  bound  by  the 
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prescribed  form  of  the  disposition  in  the  deed  or  settle-  Nashvillk, 
ment.     The  question  has  been  before  the  highest  tribu-      ""^  ' 


nals  of  two  of  the  States  of  this  Union,  and  in  them  has 
produced  different  results.  And  such  is  the  diversity  of 
opinion  on  this  much  litigated  and  controverted  point,  that 
unanimity  of  the  members  composing  the  tribunals,  has 
not  prevailed,  but  the  decision  in  both  rests  upon  majori- 
ties  only. 

In  the  State  of  New- York,  Spencer,  Ch.  J.  and  Piatt, 
J.  who  delivered  their  opinions  seriatimj  were  in  favor 
ofjbe  enlarged  powers  of  the  feme  ctwert  over  her  sep- 
arate estate;  a  majority  of  the  court  were  of  the  same 
opinion* 

In  South  Carolina,  the  majority  were  in  favor  of  thd 
lestricted  powers  of  a  feme  covert  over  her  separate  es- 
tate.   Dessausure  and  Thompson,  chancellor,  dissenting. 

The  court  of  chancery  of  the  State  of  New-York,  in 
its  opinion,  coincides  with  the  decision  in  South  Caroli- 
na. The  chancellor,  Kent,  in  a  most  able  and  learned 
review  of  all  the  cases  on  the  subject,  has  examined  the 
principle  upon  which  the  general  doctrine  rests;  stated 
the  application  of  these  principles  to  the  cases  as  they 
arose  in  the  order  of  time,  marking  the  changes  introduced 
by  the  diversity  of  decision,  comparing  the  principle 
upon  which  each  case  professed  tO  turn,  with  the  general 
principles,  noting  their  accordance  or  disagreeiq^ent  with 
them,  regretting  the  vascillating  of  the  cases,  jcmd  the 
fluctuation  of  decision  that  has  existed,  and  closing  his 
very  able,  laborious  and  lucid  »jeview,  wi^  the  fol- 
lowing result,  (though  he  observes  in  opposition  partly 
to  the  later  cases,)  ^'that  instead  of  holding  that  a 
wife  is  a  feme  soUj  to  all  intents  and  purposes  as  to  her 
separate  property,  she  ought  only  to  be  deemed  a  feme 
sob  sub  modo,  or  to  the  extent  of  the  power  clearly 
given  by  the  settlement;  that  instead  of  maintaining  she  | 
has  an  absolute  power  of  disposition,  unless  specially  f 
restrained  by  the  instrument,  the  converse  of  the  propo-  ^ 
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Nashvillb,  sitioo  would  be  more  correct,  that  she  has  no  power  but 
what  is  specially  given,  and  to  be  exercised  in  the  mode 
prescribed,  if  any  such  there  be.     Her  incapaci^  is  gen- 
eral, and  the  exception  is  to  be  taken  strictly,  and  to  be 
.  shown  in  every  case,  because  it  is  against  the  general 
policy  and  immemorial  doctrine  of  the  law.  **  See  3  John. 
Ch.  Cas.  113;  and  see  further  in  page  114,  where  he 
says,  the  doctrine  runs  through  aU  the  cases,  that  the 
intention  of  the  settlement  is  to  govern,  and  that  it  must 
be  collected  from  the  terma  of  the  instrument.     Thus 
we  see  the  opinion  of  the  most  distinguished,  able  and 
learned  chancellors  are  in  direct  opposition  to  each  oth- 
er, as  to  the  power  a  feme  covert  has  over  her  separate 
estate.     I   must  confess,  that  after  the  best  examination 
that  my  very  slender  abilities  permit,  if  it  were  necessan^ 
by  the  faqts  of  the  present  case,  to  express  m  opinio^^ 
decisively  on  this  much  controvered  subject,  I  at  present 
woul(Usay,  that  upon  the  principles  on  which  the  doctrine 
is  professed  to  be  founded,  and  even  upon  the  principle 
assigned  in  the  cases  favoring  the  enlarged  powers  of  the 
feme  coverty  as  the  ground  of  such  determination,  accor- 
ding to  my  understanding  of  them,  but  above  all^  from 
the  very  moving  cause  and  design  of  a  settlement  upon  a 
feme  coverty  her  restricted  powers  as  laid  down  in  the  set- 
tlement itself,  ought,  according  to  the  plain  intent  therein 
and  thereby  expressed,  to  give  the  rule  and  measure  its 
extent,  Rejecting  subtilties  of  wire  drawn,  though  able, 
disquisition,  and  the   entanglements  of  disputation,   en- 
iquiry  and  investigation} 

But  it  is  not  necessary  for  me,  upon  the  facts  of  the 
present  case,  to  express  a  decisive  opinion  upon  the  two 
conflicting  and  directly  opposed  judgments  of  the  court 
of  chancery  of  the  State  of  New- York,  and  the  court  for 
the  correction  of  errors  of  the  same  State,  both  bmig 
courts  of  the  highest  respectability,  and  filled  with  the 
ablest  men,  because  the  latter  decision,  with  which  at 
presept  I  am  not  inclined  to  concur,  upon  the  general 
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question,  exempts  the  case  before  tWs  court,  expressly  Nabhviixb, 
by  the  speech  delivered  in  the  judgment.     Spencer,  Ch.  v^^^^-^^ 
J.  says,  I  am  entirely  satisfied,  that  tbe  established  rule      Morgan 
in  equity  is,  that  where ,  a  feme  eavert  having  separate       EUm. 
property,  enters  into  an  agreement,  and  sufficiently  indi- 
cates her  intention  to  part  with  her  separate  estate  where 
there  is  no  fraud,  or  unfair  advantage  taken,  a  court  of 
equity  will  apply  it  to  the  satisfaction  of  such  an  engage- 
laeat.     From  this  speech  in  judgment,  it  follows,  that  let 
the  powers  of  a  feme  covert  over  her  separate  estate  be 
as  extensive  as  they  may,  the  exercise  of  these  powers 
are  all  palsied,  and  ftodered  nought  by  fraud,  or  an  unfair 
advantage  taken  of  her. 

My  opinion  is,  that  fraud  exists  in  the  present  case, 
and  that  an  unfair  advantage  hath  been  taken  of  Mrs. 
Elam.  It  will  be  necessary  to  advert  briefly  to  the  mar- 
riage settlement  to  see  her  rights  arid  her  powers,  and  to 
the  testimony,  for  the  fraud  and  unfair  advantage  that  has 
been  taken  of  her.  By  the  marriage  settlement,  execu^ 
ted  duly  in  the  presence  of  three  subscribing  witnesses 
and  delivered,  Mrs.  Elam  gives  to  Hamblin,  the  trustee, 
with  the  assent  of  Samuel  Elam,  her  estate  real  and  per- 
sonil;  to  have  and  to  hold  to  him,  his  heirs,  executors, 
admmistrators,  and  assigns,  in  trust  for  the  uses  and  pur- 
poses therein  after  mentioned,  and  none  other,  to  wit, 
to  her  own  use  till  the  marriage,  and  afterwards  to  hold 
tbe  said  estate  in  trust,  to  suffer  and  permit  her  husband 
and  herself  to  have  and  enjoy  the  use,  advantages  and 
profits  thereof,  for  their  support  and  maintenance,  during 
their  joint  lives;  using  the  said  stocks  and  their  increase 
as  may  be  proper  and  usual  with  persons  owning  such 
property,  and  so  as  to  keep  up  a  sufficiency  for  the  ordi- 
nary purposes  of  such  plantations.  And  if  tbe  husband 
should  die  first,  then  to  her  sole  use  as  her  absolute  es- 
tate; and  if  she  shall  die  first,  ta.such  p^son  as  she,  by 
writing,  in  the  nature  of  a  last  will  may  appoint,  exe- 
eilted  before  two  witnesses,  and  in  default  of  such  ap-* 
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Nasbtillx,  pointmeat,  to  the  next  of  kin,  or  right  heirs  of  said 
Elizabeth;  with  a  proviso,  that  it  shall  be  lawful  for 
said  William  B.  Hamblin,  upon  the  request  of  the  said 
EUzabeth,  in  writing,  to  make  sale  of  any  part  of  the  said 
estate,  and  to  invest  the  proceeds  in  any  other  property 
which  maybe  expedient  and  proper  for  the  parties,  or  for 
the  more  comfortable  support  of  the  said  Samuel  and 
Elizabeth  during  their  joint  lives.  Now  it  is  apparent, 
that  the  whole  object  of  the  marriage  setdement,  is  to  pre- 
serve the  substance  of  the  capital  untouched,  except  in 
one  instance,  and  then  the  proceeds  of  the  part  inter* 
meddled  with,  is  still  to  be  forthcoming  as  capital,  for  it 
is  to  be  invested  in  other  property  which  may  be  expe- 
dient and  proper  for  the  parties. 

The  maintenance  and  support  of  the  cestui  qtie  truH^ 
is  to  be  derived  from  the  rents,  labour,  issues  and  jllrofits, 
as  produced  of  and  from  the  specific  capital  enumerated 
in  the  deed.  The  conversion  of  any  part  of  which,  is  not 
to  be  a  conversion  in  money,  for  the  purposes  of  expen- 
diture and  consumption,^ but  a  conversion  by  sale  and 
reinvestment  into  other  specific  property,  whether  of  the 
same  or  a  difierent  kind.  This  is  the  plain  meaning  of 
the  power  that  authorizes  a  sale  by  him,  of  any  part  of 
the  specific  capital  recited  in  the  deed,  upon  request  of 
the  said  Elizabeth,  in  writing.  That  this  is  the  true  and 
correct  meaning  of  the  setdement,  is  unquestionable,  from 
the  final  disposition  of  her  estate  after  her  husband's  and 
her  own  decease.  She  considers  it  at  these  respective 
periods  a  conUnuing  and  subsisting  estate,  to  be  operated 
upon  under  the  powers  and  provisicms  of  the  deed  of  set- 
dement. For  after  the  death  of  her  husband,  it  is  to  be 
held  for  her  sole  use,  as  her  absolute  estate;  and  after  her 
own  death,  if  she  shall  first  die,  to  such  persons  as  she^ 
by  writing  in  nature  of  a  last  will,  executed  before  two 
witnesses,  shall  appoint;  and  in  default  of  such  appoint- 
ment, to  her  next  of  kin,  or  right  heirs.  Now  this  last 
disposition  would  be  perfectly  idle,  if  it  was  held  to  be 
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tbe  intent  of  the  settler  to.give  any  other  or  further  pow-  Nashtillb, 
er  over  the  specific  capital  settled,  than  a  sale  for  the  ^*'*^'^®^' 
purpose  of  a  reinvestment  of  the  proceeds  erf  such  sale 
in  other  property,  which  may  be  expedient  and  proper 
for  the  parties. 

Such  being  the  meaning  and  purpose  of  the  marriage 
settlement,  csm  it  prima  faeie^  be  supposed,  that  an  in- 
strument made  on  the  eve  of  so  important  a  change  of 
situation,  requiring  what  it  no  doubt  had,  the  greatest  de- 
liberation, its  provisions  planned  and  settled  with  caution, 
being  prepared  by  counsel,  and  intended- to  secure  her  a 
support  against  the  changes  incident  to  the  new  state  into 
which  she  was  about  to  enter,  and  the  unpropitious  con- 
tingences  which  might  happen  during  its  continuance;  can 
it  be  supposed,  I  say,  that  in  the  short  space  of  two 
months  after  her  marriage,  she  would  cast  away  this 
shield  and  deprive  herself  of  its  protection,  and  be  con- 
sidered at  the  same  time,  as  acting  under  the  dictates  of 
her  judgment,  not  operated  on  by  fraud,  nor  influenced 
by  undue  means  in  taking  an  unfair  advantage  of  her. 

The  weight  of  these  circumstances  in  establishing 
fraud,  was  foreseen  in  the  argument,  and  by  anticipation 
their  efficacy  sought  to  be  prevented,  and  it  was  insisted 
that  fraud  must  be  proved,  not  presumed.  It  is  admitted, 
this  position  as  a  doctrine  is  to  be  found  in  many  books, 
and  that  there  may  be  some  cases  susceptible  of  its  right 
application;  but  that  facts  and  circumstances  do  not  show 
fraud,  is  a  position  not  to  be  supported.  The  opposite  is 
the  constant  practice  in  equity.  See  Jeremy,  396-7: 
2  Ves.  125.  The  position  that  fraud  must  be  proved, 
not  presumed,  (2  Yes.  155,)  is  at  best  a  position  of  du- 
bious accuracy;  but,  passing  this  and  allowing  it  the  great-^ 
est  field  of  its  operation,  it  never  got  farther  than  being 
a  rule  at  law.  Equity  never  recognized  it,  and  the  later 
and  better  opinions  at  law,  have  altogether  destroyed  its 
essence,  and  considered  fraud  as  being  a  question  of  law, 
and  not  a  question  of  fact.     Thus  Lord  EUenborough, 
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Nashville,  in  ddiTeiing  the  very  elaborate  judgment  of  the  coifft  of 
*"^  '         E.  B.  in  the  case  of  Otley  vs.  Manning,  says,  ^*  Fraud 
and  covin  are  always  questions  of  law.     It  is  the  jndg- 
inent  of  law  upon  fiicts  and  intents." 

In  Butcher  vs.  Butcher,  (1  Yes.  and  B.  98, 99,)  Lord 
Chancellor  Eldon .  says,  1*  The  clear  doctrine  of  Lord 
Hardwicke  and  all  his  predecessors  was,  diat  there  were 
mtoy  instances  of  fraud  that  would  affect  instruments  in 
equity  of  which  the  law  could  not  take  notice.  Fraud 
may  appear  by  any  instrument  in  writing  whatever,  as 
well  as  by  parol,  if  there  is  that  in  it  which  in  construc- 
tion of  law  amounts  to  a  fraud  in  the  l^al  sense  of  that 
term,  although  that  term  may  not  be  used  in  such  instru- 
ment, or  in  such  parol  proof.  Fraud  also  may  appear 
from  the  records  to  have  taken  place  in  the  proceedings 
in  suits,  or  in  the  transactions  originating  them,  both  in 
the  courts  of  law  and  in  equity."  There  are  many  cases 
in  the  books  showing  this,  both  ancient  and  modem.  I 
shall  cite  one  of  each  and  dismiss  the-  point.  In  Wem- 
bish  vs.  Talbois,  (Plowden's  Rep.  38,)  an  action  of 
trespass,  ^th  year  of  Ed.  6,)  the  replication  showed 
forth,  thatWm.  Talbois^  brought  nfarmedon  in  descender 
against  Elizabeth  Talbois,  now  defendant,  and  recovered 
the  first  day  by  nient  dedire^  &c.  and  that  the /erne  tenant 
was  not  amerced,  because  she  came  the  first  day  by  sum- 
mons, &c.  To  this  the  defendant  demurred;  and  it  was 
held,  that  these  circumstances  of  the  woman  deCendant 
coming  at  the  first  day,  and  therefore  she  was  not  amerced, 
and  also  she  was  not  eesaigned^  nor  had  the  view,  and  she 
lost  the  other  advants^es  which  the  law  gave  her,  by 
which  act  there  appears  a  voluntary  assent  in  her,  and 
covin  apparent  upon  the  record.  In  the  case  of  Knatch- 
buU  vs.  Kissane,  in  equi^,  decided  in  1818,  in  the 
house  of  Lords,  (5  Dow.  408,)  Lord  Eldcm,  in  his 
speech  in  judgment,  sa3rs,  ^'  Then  another  quesdon  is, 
whether,  without  using  the  word  fraud,  which  is  often 
misunderstood  when  lawyers  use  it,  this  is  a  case  thai 
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can  be  sustained.  It  was  contended  by  my  learned  Nashyillb, 
friend  at  the  bar,  (Mr.  Wetfaerell,)  that  there  Was  not  a 
sufficient  chaise  of  fraud  to  get  rid  of  the  lease  on  that 
ground.  But  I  think  he  will  agree  with  me,  that  if  there 
is  that  in  the  bill,  which  in  construction  of  law  amounts 
to  a  fraud  in  the  legal  sense  of  that  term,  it  is  not  ne* 
cessary  that  the  plamtiff  should  apply  that  term  to  it  in 
the  bill.'* 

There  are  other  facts  and  circumstances  in  this  case, 
showing  fraud  and  an  unfair  advantage  taken  of  Mrs. 
Elam.  She  states,  in  her  answer  to  the  complainant's 
bill,  that  a  few  months  after  the  marriage  took  effect,  the 
said  Samuel  represented  to  her,  that  he  owned  a  large  re- 
al  property  in  Nashville,  which  was  of  a  very  profitable 
and  desirable  description,  to  wit,  property  known  by  the 
name  of  the  Bell  tavern  property;  and  that  if  he  could 
get  about  ten  thousand  three  hundred  dollars  of  United 
States'  bank  stock,  and  dispose  of  the  same  for  money, 
that  he  .could  very  nearly  disencumber  himself.  The 
bank  stock  was  secured  by  the  deed  of  trust  to  William 
B.  HambUn,  and  the  said  Samuel  promised  to  make  a 
provision  out  of  the  Bell  tavern,  or  other  property,  to  the 
respondent,  if  she  would  agree  that  he  might  use  the  bank 
stock  secured  to  her  by  the  marriage  contract.  After 
much  persuasion  this  respondent  agreed  that  Mr.  I^amblin 
might  let  her  husband  have  the  bank  stock.  Mr.  Hamblin 
was  applied  to,  but  refused  to  transfer  the  stock  to  Major 
Elam^  or  da  any  thing  in  the  business,  unless  he  was  en- 
tirely discharged  from  his  situation  of  trustee.  This 
respondent  was  then  much  pressed  and  persuaded  by 
her  husband,  to  consent  that  the  marriage  articles  should 
be  surrendered  up  by  said  Hamblin  to  the  said  Samuel, 
assuring  her  that  for  any  property  of  hers  she  should  be 
made  perfectly  safe  by  a  deed  of  trust  being  made  to  her 
of  the  Bell  tavern,  and  that  without  any  difficulty  the 
said  Samuel  could  get  through  his  embarrassments  in 
Tennessee,  and  that  her  said  husband  believed  all  this 
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Nabhyillb,  she  had  no  doubt.    After  much  persuasion,  and  \^th  great 
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reluctance,  she  said  to  William  B.  Hamblin  that  he  might 
give  up  the  marriage  contract  to  Major  Elam;  according- 
ly Mr.  Hamblin  cut  his  name  from  the  contract,  leaying 
it  entire  in  other  respects,  and  gave  it  up  to  her  husband, 
who  disposed  of  the  bank  stock,  &c.  &c. 

These  facts  exhibit  as  strong  a  case  of  fraud-  as  can 
well  be  imagined;  I  may  say,  as  gross  a  case  of  fraud 
as  can  be  found  in  any  book,  and  more  expecially  so 
when  we  find  it  exerted  against  her  by  her  husband,  whose 
duty  it  was  to  succour,  to  protect,  and  to  preserve  her 
interest,  instead  of  destroying  it.  A  court  of  equi^ 
cannot  see  less  than  what  every  individual  of  observatioB 
sees  and  knows,  that  a  /erne  covert  is  more  exposed  to 
the  acts,  solicitations,  artifices,  and  undue  influence  which 
a  husband  has  over  her  by  force  of  his  dominion  and 
power,  in  consequence  of  the  marital  relation,  than  one 
individual  has  over  another,  not  standing  in  that  or  some 
other  relation,  giving  also  an  easy  ascendancy.  A  false 
representation,  even  at  law,  when  a  person  is  about  to 
act  upon  the  faith  of  it,  is  a  fraud.  Thus  Lord  Kenyon, 
in  the  case  of  Haycraft  vs.  Creary,  (2  East's  Rep.  103,) 
says,  '^It  is  said  that  I  imputed  no  fraud  to  this  defend- 
ant at  the  trial.  It  is  true  that  I  used  no  hard  words, 
because  th&  case  did  not  call  for  them.  It  was  enou^ 
to  state  that  the  case  rested  upon  this,  that  the  defendant 
affirmed  that  to  be  true,  within  his  own  knowledge,  which 
he  did  not  know  to  be  true.  This  is  fraudulent.  It  is 
always  considered  as  a  constructive  fraud,  when  a  party 
knows  the  truth  and  conceals  it;  and  such  constructive 
fraud  always  makes  tbe  party  liable."  2  Br.  C.  C.  389, 
390.  The  case  before  this  court  is  much  stronger;  for 
Mr.  Elam  not  only  affirmed  that  he  owned  a  large  real 
property  in  Nashville,  which  was  of  a  very  profitable 
and  desirable  description,  the  Bell  tavern  property,  and 
that  if  she  would  consent  for  Hamblin  to  surrender  the 
marriage  settlement,  that  for  any  property  of  hers  she 
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^lOuld  be  made  perfectly  safe,  by  a  deed  of  trust  to  be  NA«Hvit.LE, 
raade  to  her  of  this  same  Bell  tavern;  whereas,  in  truth 
and  in  fact,  instead  of  owning  a  large  real  property,  the 
Bell  tavern,  and  that  by  a  deed  of  trust  of  which  proper- 
ty she  should  be  made  perfectly  safe  for  any  property 
of  hers,  he  owned  no  available  property  in  the  Bell  tav- 
ern, it  being  previously  encumbered  beyond  its  value;  and 
as  to  her  being  made  safe  thereby,  the  affirmation  was  noth- 
ing Jess  than  was  a  mere  delusive  falsity.  If  such  is  the 
judgment  of  a  court  of  law  upon  a  misrepresentation,  ani- 
madverting upon  it  to  the  extent  of  the  injury  thereby 
sustained,  (as  in  the  case  above  cited,)  it  cannot  be  sup- 
posed that  a  court  of  equity  will  view  it  .in  a  more  favour- 
able light,  and  accordingly  it  is  laid  down  generally,  as  « 
broad  principle,  that  '^  fraud  is  regarded  in  courts  of 
justice  as  an  odious  thing,"  (Jeremy,  383,)  embracing 
courts  both  of  law  and  equity;  and  in  the  same  book 
(p.  385,)  it  is  laid  down,  "  that  it  is  obviously  a  principle 
of  moral  conduct,  that  a  man  should  be  just  and  candid 
in  his  dealings;  and  therefore,  where  on  the  contrary, 
one  seeks  by  misrepresentation,  or  even  by  improper 
concealment  of  facts,  in  the  course  of  a  transaction  to 
mislead  the  judgment  of  another  to  his  prejudice,  this 
court  will  generally  interfere;"  (the  author  is  here  treat- 
ing of  the  jurisdiction  in  equity.)  The  two  means  of 
injury  here  adverted  to  are,  in  more  technical  language, 
denominated  the  suggestio  falsi,  and  suppressio  veri. 
To  the  same  is  another  late  writer,  (Newland,  p.  252;) 
he  says,  "Equity  sets  aside  a  contract  upon  the  ground 
of  fraud,  against  which  it  is  the  province  of  that  court  to 
relieve  in  all  its  different  species.  Fraud,  as  the  com- 
prehensive mind  of  Lord*  Hard wieke  has  informed  us, 
may  be  divided  into  four  distinct  species:  first,  actual 
fraud,  arising  from  facts  and  circumstances  of  imposture, 
&c.  This  comprises  most  instances  of  fraud,  which 
arise  from  a  suggestion  of  falsehood,  or  from  a  suppres- 
sion of  the  truth."     These  principles  of  equity  embrace 
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Nasbtillx,  precisely  the  present  case:   the  existence  of  eidier  of 
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v^^^v^^  them  constitutes  a  fraud  agamst  which  equity  will  give 
Morgao  relief.  Both  however  exist  in  the  present  case.  Samuel 
EUn.  Elam  represented  that  he  had  a  large  property  in  Nash* 
vilie,  and  that  by  a  deed  of  trust  he  could  secure  her, 
Mrs.  Elam,  for  any  property  of  Hers.  Here  was  the  «iig- 
gestio  falsi  J  or  suggestion  of  falsehood;  and  the  conceal- 
ing from  her  that  this  property  was  encumbered  beyond 
its  value,  and  not  available  to  the  amount  of  one  otfit, 
was  the  suppressio  veri^  or  suppression  of  the  truth. 

These  principles  are  not  the  deduction  alone  from  the 
spirit  of  modem  cases,  springing  from  the  improved  state 
of  society,  and  tlie  advancement  of  the  moral  principle, 
as  its  necessary  and  concomitant  attendant,  but  they  are 
ancient  heads  of  equity,  found  in  the  earliest  equity  re- 
porters, and  cherished  by  succeeding  Chancellors  down- 
wards to  the  present  time.  Thus  in  the  case  of  Jarvia 
et  uxor  vs.  Duke,  (1  Yern.  19,  anno  1681,)  it  was  said 
by  the  Lord  Chancellor,  ^'that  it  is  the  constant  rule, 
where  there  is  either  suppressio  vert  or  suggestio  falsi^  that 
the  release  shall  be  avoided.  So  in  the  case  of  Broderick 
vs.  Broderick,  (1  P.  Wms.  240,  anno  1713,)  Lord  Chan- 
cellor Harcourt  says,  '^Either  suppressio  veri  or  suggesiio 
falsi  is  a  good  reason  to  set  aside  any  release  or  convey- 
ance. Now  to  recite  in  a  deed  that  the  will  was  duly 
executed,  when  it  was  not,  is  suggesHo  falsi y  and  to  con- 
ceal from  the  heir  that  the  will  was  not  duly  executed,  is 
suppressio  veri,  so  that  both  circumstances  concur. ''  The 
same  doctrine  was  held  by  Lord  Chancellor  Macclesfield 
in  the  case  of  Cann  vs.  Cann,  (anno  1721, 1  P*  Wms. 
727.)  So  in  Clermont  vs.  Tusburgb,  (anno  1819,  1  Jac. 
and  Walker,  120,)  a  case  of  misrepresentation,  the 
Master  of  the  Rolls,  Sir  Thomas  Plummer,  says,  '4f  it 
be  so  obtained,  to  wit,  by  misrepresentation,  the  contract 
is  void,  both  at  law  and  in  equity:  where  an  agreement 
has  been  obtained  by  fraud,  is  the  effect,  to  alter  it  partial- 
ly, to  cut  it  down  or  modify  it  only?  No:  it  vitiates  it  in 
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Mo^  and  the  party  who  has  been  drawn  in  is  totally  ab-  Nashtillb, 
solved  from  obligation.'' 

So  io  Neville  vs.  Wilkinson,  (1  Br.  C.  C.  546,  anno 
1782,)  Chancellor  Thurlow  says,  "If  any  man,  upon  a 
treaty  for  any  contract,  will  make  a  false  representation,  4)y 
means  of  which  he  puts  the  person  bargaii.ing  under  a 
mistake  upon  the  terms  of  bargain,  it  is  a  fraud;  it  mis* 
leads  the  parties  contracting  on  the  subject  of  the  contract- " 

From  these  authorities  it  follows,  that  if  there  had  been 
in  the  present  case,  a  conveyance  to  the  husband  of  the 
property  of  Mrs.  Elam,  executed  by  the  trustee  Ham* 
blin,  and  purporting  as  authority  for  so  doing,  a  request  of 
Mrs.  Elam  in  writing,  as  stated  in  the  marriage  settle- 
ment'; and  supposing  the  power  in  the  marriage  settle- 
ment had,  instead  of  a  mere  power  to  alter  or  change  the 
kind,  or  nature  of  the  principal,  into  other  property  as 
principal,  been  a  full  power  to  make  over  and  transfer  the 
property  to  her  husband,  such  transfer  must  have  been 
deemed  void  and  of  no  avail,  from  the  misrepresentation, 
deception  and  fraud  practised  in  obtaining  it. 

I  am  therefore  of  opinion,  that  the  decree  of  the  Chan* 
cellor  must  be  affirmed,  with  the  exception  of  those  parts 
that  embraced  the  land  lying  in  tbe  State  of  Virginia, 
which  being  beyond  the  limits  of  this  State,  is  not  within 
the  jurisdiction  of  this  court  to  be  acted  upon  by  its  de- 
cree, immediately  affecting  it,  but  can  only  be  reached 
immediately  by  and  through  those  defendants  that  are  be- 
fore this  court.  See  Jeremy  566-7,  and  notes  (r,)  (*,) 
in  which  case,  the  court  has  full  power  to  act  upon  them 
personally,  with  respect  to  the  subject  of  the  suit,  as  the 
ends  of  justice  may  require,  and  with  this  view,  to  order 
them  to  take  or  omit  to  take,  any  steps  either  in  pais^  or 
in  a  court  of  justice,  in  this  State,  or  in  any  other  State. 
See  5  Mad.  Rep.  307:  1  Ver.  75,  135,  419:  3  Ves. 
182:  3  Atkyns,  529.  The  decrees,  therefore,  of  the 
Chancellor  will  be  so  far  corrected,  and  so  reformed,  \*ill 
be  the  decrees  of  this  court. 
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M^YiSs'  GrREEN,  J.  Ii>  this  causo  three  principal  grouods  are 
assumed  in  opposition  to  the  claim.  o£  Mrs.  Ekm  to  the 
property  in  controversy. 

1.  It  is  argued  that  the  marriage  settlement  is  cancel- 
led by  the  act  of  the  trustee,  Hamblin,  cutting  out  his 
name  as  signed  thereto  in  the  execution  of  the  deed,  and 
that  the  property  conveyed  thereby  revested  in  Mrs.  Elam, 
and  consequently  simultaneously  in  her  husbands 

It  is  true  that  Hamblin,  the  trustee,  did  cut  off  from 
the  deed  his  own  signature  and  seal,  and  then  delivered  it 
to  Mr.  Elam.  But  this  mutilation  or  cancelment  of  the 
deed  could  not  deprive  Mrs.  Elam  of  the  benefits  inten- 
ded to  be  secured  by  it.  The  conveyance  had  been  made 
by  her  to  Hamblin,  before  the  marriage,  and  had  vested 
in  him  as  her  trustee,  the  legal  estate  in  the  property  con- 
veyed, and  in  her  a  right  to  its  enjoyment  and  use.  The 
estate  actually  passed  by  the  deed,  and  was  vested  by  it 
in  the  parties;  the  cancelling  the  deed  afterwards  could 
not  and  did  not  divest  it.  4  Cruise's  Dig.  497,  sec.  15: 
1  Inst.  225,  note  136:  2  H.  Bl.  259. 

2.  But  it  is  further  argued,  that  Mrs.  Elam  had  all  the 
rights  of  a  feme  8ole  over  her  separate  estate,  secured  by 
the  deed;  that  she  had  full  power  to  dispose  of  it  as  she 
pleased,  and  consequently  to  give  it  to  her  husband;  and 
that  the  cancelling  the*  deed  with  her  consent  was  suffi- 
cient to  vest  in  her  husband  the  personal  property  secur 
red  by  it. 

This  leads  us  to  the  consideration  of  a  question  of  greaC 
importance  to  society,  and  one  upon  which  the  ablest 
chancellors  have  entertained  different  -  opinions.  The 
weight  of  authority  from  the  English  Books,  is  in  favor  of 
the  exercise  by  a  married  woman  having  a  separate  es- 
tate of  all  the  powers  of  a  feme  sole  in  the  management 
and  disposition  of  that  estate.  In  the  American  courts, 
there  has  been  great  diversity  of  opinion.  I  shall  not 
attempt  a  review  of  the  cases  where  the  point  has  been 
adjudicated,  but  shall  content  myself  with  referring  to  the  . 
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case  of  Jacques   vs.  M.  E.  Church,  (3  John.  Ch.  Rep.  Nashvilli, 
113,  114,)  where  Chancellor  Kent  has  coUected  and  re-  v^^*v-"^ 
viewed,  in  an  able  opuiion,  all  the  cases  on  this  subject.      Morgao 
I  regard  this  question  as  being  unsettled  in  this  country,        EUm. 
and  that  this  court  is  under  no  obligation,  from  a  concur- 
rent course  of  legal  adjudication,  to  sacrifice  princi^ple  to 
precedent.     All  the  cases  agree,  that  it  is  competent  to 
the  parties  to  tie  up  an  estate  for  the  benefit  of  a  married 
woman,  placing  it  beyond  the  control  of  the  husband,  and 
devoting  the  proceeds  to  the  separate  use  of  the  wife. — 
Such  marriage  settlements  have  been  uniformly  support- 
ed by  the  courts.     It  seems  to  me,  that  if  supported  at 
all,  they  ought  to  be  supported  according  to  their  plain 
sense,  and  the  manifest  intention  of  the  grantor.     It  is  a| 
mockery    to  talk  about  supporting  a  conveyance,  and  at) 
the  same  time  give  it  such  a  construction  as  will  allow 
disposition  to  be  made  of  the  estate,  which  it  was  the  man-^ 
ifest  intention  of  the  grantor  to  guard  against. 

Upon  principle,  therefore,  the  courts  ought  to  give 
such  effect  to  a  deed  of  marriage  settlement,  as  the  per- 
son making  the  grant  intended  it  should  have;  which  in- 
tention is  to  be  collected  from  the  whole  scope  of  the  in- 
strument. But  it  is  said  by  some  of  those  who  contend 
for  a  latitudinous  construction  of  these  conveyances,  (o) 
that  it  is  for  the  interest  of  society  that  the  common  law 
rule  that  the  husband  becomes  owner  of  all  the  wife's  per- 
sonal estate,  should  prevail;  and  that  therefore,  it  is  best 
that  the  rule  of  construction  should  be  adopted,  which 
will  enable  the  husband  by  the  consent  of  the  wife,  to 
possess  himself  of  her  estate;  and  this,  too,  contrary  to 
the  manifest  intention  of  the  friend  who  may  have  settled 
it  on  her.  This  argument  is  as  defective  in  morals,  as 
it  is  in  sound  legal  principle.  It  defeats  the  prudent  fore- 
sight of  the  settler,  by  enabling  the  husband  and  wife  to 

(a)  See  Judge  Piatt's  opinion,  in  Jacqaes  ▼■.  M.  E.  Charch,  17  Johna. 
Rep. 
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Nashttllc,  make  a  disposition  of  the  estate  which  the  deed  was  es- 
pecially  intended  to  prevent;  and  at  the  same  time  it  holds 
out  an  inducement  of  the  strongest  character  for  the  hus- 
band to  use  undue  means  to  obtain  for  himself  bis  wife's 
estate. 

Those  who  have  the  least  acquaintance  with  the  rela- 
tions which  exist  between  husband  and  wife,  cannot  fail 
to  know,  that  he  will  be  able,  almost  universally,  to  ob- 
tain from  her  every  thing  she  has  power  to  bestow. 
Undue  means  will  be  resorted  to,  and  improper  influ- 
ences will  be  exerted  upon  the  wife,  and  this  in  a  manner 
which  can  scarcely  ever  be  detected.  The  influences 
which  are  used  improperly,  to  control  the  conduct  of  a 
%  wife  in  relation  to  her  property,  are  most  apt  to  come 
.  in  the  guise  of  extreme  fondness.  The  exalted  and 
'^generous  sentiment  of  love,  is  counterfeited  by  the  hus- 
band, under  the  influence  of  his  cupidity  for  his  wife's 
estate.  Surely  a  just  regard  to  the  morals  of  society, 
and  an  honest  fulfilment  of  the  intentions  of  the  grantor, 
alike  demand  that  the  powers  of  a  married  woman  over 
her  separate  estate,  shall  not  extend  beyond  the  plain 
meaning  of  the  deed  creating  the  estate.  For  the  con- 
trary doctrine  does  but  invite  men  to  commit  frauds  on 
their  wives  ;|[an  invitation  to  which  husbands  generally 
would  not  be  insensibly  It  is  but  necessary  to  put  on 
the  appearance  of  extreme  fondness  for  the  wife,  with 
professions  of  great  concern  for  her  interests,  a  few  truths 
suppressed,  and  falsehoods  suggested  in  relation  to  his 
own  estate  and  pecuniary  condition,  and  she  is  ready, 
in  all  the  ardor  of  confiding  love,  to  throw  herself  and 
all  she  has  into  the  arms  of  her  husband,  or  in  the  lan- 
guage of  Mrs.  Elam,  "to  blend  her  fate  with  his.*' 

As  by  the  common  law  rule,  the  legal  existence  of  the 
wife  is  suspended  during  the  coverture,  and  she.  is  render- 
ed incapable  of  making  any  conti'act,  it  would  seem  to 
follow  that  when  separate  rights  and  distmct  powers  are 
conferred  on  her  by  a  deed  of  marriage  settlement,  that 
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such  deed  should  be  sc  construed  as  to  give  her  none  of  Nasbtille, 
the  powers  of  a  /erne  soUy  other  than  those  expressly     ^"^  * 
conferred  by  it. 

Upon  the  whole,  I  conclude  that  the  farthest  the 
court  can  go  upon  principle,  is  to  ascertain  by  a  fair  con- 
struction of  the  deed,  what  was  the  intention  of  the  gran- 
tor, and  to  cause  that  intention  to  be  carried  into  effect 
2  Kent's  Com.  139.  Upon  this  principle  I  decided  the 
case  of  Branily  vs.  Brantly,  when  I  sat  on  the  chancery 
bench,  and  the  subsequent  consideration  I  have  given  the 
subject,  has  but  tended  to  confirm  me  b  the  correctness 
of  the  opinion  I  then  entertained. 

This  leads  us  to  examine  the  terms  of  this  deed,  and 
to  ascertain  the  intention  with  which  it  was  executed. 

After  conveying  the  estate  to  Hamblin,  the  deed  stipu* 
lates  that  he  is  to  hold  it  in  trust,  ^for  the  uses  and  pur- 
poses hereinafter  mentioned,  and  none  other;  that  is  to 
say,  to  suffer  and  permit  the  said  Elizabeth  to  hold  the 
same  as  her  absolute  estate^  until  the  solenmization  of  the 
said  intended  marriage;  and  from  and  after  the  solemni- 
zation thereof,  then  to  hold  said  estate  in  trust;  to  suffer 
and  permit  the  said  Samuel  and  Elizabeth  to  have  and 
enjoy  the  use,  advantage  and  profits  thereof,  for  their 
support  and  maintenance  during  their  joint  liv^  using 
the  said  stocks  and  their  increase,  as  may  be  proper  and 
usual  with  persons  owning  such  property,  and  so  as  to 
keep  up  a  sufficiency  for  the  ordinary  purposes  of  such 
plantations."  These  stipulations,  limiting  as  they  do  the 
disposition  of  the  property  for  tlieir  ' 'maintenance  and 
support  during  their  joint  lives,"  exclude  the  disposition 
of  it  for  any  other  purpose.  But  even  for  the  attainment  of 
this  object,  the  principal  fund  was  not  to  be  lessened  or 
impaired,  for  the  deed  stipulates  that  this  maintenance 
and  support  was  to  be  derived  from  the  use  and  profits  of 
the  estate.  If  any  thing  were  wanting  to  confirm  this 
conclusion,  the  subsequent  provision  of  die  deed  wotdd 
placeitbeyond   doubt.     It  is  stipulated,  that,  <^^ter  the 
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^Z*?"^?™"'  death  of  the  said  Elam,  should  he  die  first,  then  the  es- 

March,  1833. 

v^^^N/-^  tate  should  go  to  the  sole  u^e  of  the  said  Elizabeth,  as 
Morgan  her  absolute  estate;  and  after  the  death  of  the  said  Eliza- 
EJam.  1[)eth,  should  she  first  die,  to  such  persons  as  she  by  wri- 
ting in  the  nature  of  a  last  will,  executed  before  two  wit- 
nesses, shall  appoint  to  receive  the  same;  and  in  default 
of  such  appointment,  then  to  the  next  of  kin  or  right 
heirs  of  her,  the  said  Elizabeth." 

These  clauses  plainly  show,  that  it  was  contemplated 
that  the  estate  was  not  to  be  disposed  of,  so  as  to  exhaust 
or  lessen  the  principal  fund;  but  that  it  should  subsist  du- 
ring the  coverture,  and  afterwards  be  disposed  of  in  the 
manner  specified  in  the  deed.  Why  was  a  particular 
mode  of  disposition,  ''by  writing  in  the  nature  of  a  last 
will,"  designated  by  the  deed,  if  it  was  intended  that 
Mrs.  Elam  should  have  the  power  to  dispose  of  it  in  any 
other  manner  she  might  select?  and  why  were  they  re- 
stricted to  the  use  of  the  profits  of  the  estate,  for  their  support 
and  maintenance,  if  it  were  intended  that  the  whole  fund 
might  be  appropriated  for  any  other  purpose?  It  seems 
irresistible  to  me,  that  it  was  intended  to  restrict  the  use 
c^  the  estate  to  the  taking  the  profits,  and  the  disposition 
of  it  to  an  appointment  ''by  writing  in  the  nature  of  a 
last  will."  This  being  the  intention  of  Mrs.  Elam  in 
making  the  deed,  I  am  of  opinion  that  she  had  no  power 
after  she  was  married  to  dispose  of  her  estate  for  other 
purposes  or  in  a  different  mode  than  the  stipulations  of 
the  deed  expressly  warrant. 

The  stipulation  in  the  proviso  to  the  deed,  that  the 
trustee  on  the  request  of  Mrs.  Elam  in  writing,  should  be 
* 'authorized  to  make  sale  of  any  part  of  the  estate,  and 
invest  the  proceeds  in  other  property,"  &c.  does  not  af- 
fect the  construction  I  have  given  to  the  former  part  of 
the  deed.  This  provision  only  contemplated  a  change 
of  the  estate  in  form,  without  affecting  it  in  substance, 
without  reducing  it  in  amount.  It  follows  from  this  view 
of  the  question,  that  any  gift  of  Mrs.  Elam  to  her  hus- 
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band,  or  directions  to  Hamblin,  the  trustee,  did  not  Na™^"*'** 

,  .11  1  /^i.ii.1    March,  1833. 

change,  or  m  the  least  degree  anect  her  nghts  as  fixed 
and  settled  by  the  deed;  because  she  had  no  power  to 
make  such  gift  or  to  authorize  Hamblin  to  cancel  the 
deed. 

3.  But  it  is  insisted,  that  the  deed  in  this  case  not  hav- 
ing been  recorded  as  required  by  the  act  of  Virginia, 
1792,  ch.  90,  sec.  4,  (Rev.  Laws,  1814,  p.  219,)  it  is 
void  as  to  the  creditors  of  Elam. 

This  question  came  before  the  supreme  court  of  the 
Unitisd  States  in  the  ease  of  Pierce  vs.  Turner,  (5 
Cranch,)  upon  the  construction  of  this  statute  of  con- 
veyances of  Virginia,  and  it  was  decided,  that  an  ante- 
nuptial marriage  settlement  of  the  wife's  property,  if  not 
duly  recorded,  is  void  against  the  creditors  of  the  wife 
only,  but  not  against  the  creditors  of  the  husband;  and 
that  the  act  appUes  only  to  the  creditors  of  the  grantor. 
When  this  case  was  argued  at  the  last  term  of  this  court, 
I  was  not  willing  to  yield  the  opinion  I  entertained  of  the 
true  construction  of  this  statute,  to  the  authority  of  the 
case  of  Pierce  vs.  Turner.  The  statute  says,  that  "all 
deeds  of  settlement  upon  marriage,  shall  be  void  as  to 
all  creditors  and  subsequent  purchasers,  unless  they  be 
recorded,"  &c.  The  letter  of  this  statute  embraces  the 
creditors  of  the  husband;  protection  to  them,  against 
such  secret  unregistered  settlements  is  within  the  pol- 
icy of  the  law;  I  had  therefore  thought,  that  the  intent 
and  effect  of  the  statute  was  to  protect  the  creditors  of 
the  husband  as  well  as  the  wife. 

Since  the  last  term  of  the  court,  I  have  examined  the 
case  of  Laud  vs.  Jeffries,  (5  Rand.  Rep.  211,)  where  I 
find  the  court  of  appeals  of  Virginia  approve  the  decis- 
ion in  the  case  of  Pierce  vs.  Turner,  and  (one  judge  only 
dissenting)  give  the  same  construction  to  the  statute  un- 
der consideration.  The  authority  of  these  two  cases  is 
too  imposmg  for  me  to  resist.  I  shall  therefore  concur 
in  the  construction  they  have  given  to  this  statute;  not 

67 
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NASHvitif^R,  because  I  am  convinced  of  its  correctness,  but  because  I 

tJISI^t^iiS*  feel  that   I  ought  to  distrust   my   own  judgment,   and 

Morgao      yield  to  the  concurrent  high  authorities  of  the  supreme 

Eimu.       court   of   the  United   States  and  of  th^  State   whose 

statute  we  are  considering. 

The  decrees  in  these  several  cases  will  therefore  be 
affirmed,  with  the  modification  suggested  in  judge  Whyle's 
opinion, 

Catron,  Ch.  J.     Although  I  have  taken  no  part  in  the 

Tdecision  in  this  cause,  yet  my  brother  judges  desire  my 

\  concurrence  on  one  point,  to  wit,  as  to  the  extent  of  the 

ipower  of  ^feme  covert  over  property  settled  to  her  sep- 

larate  use,  and  for  her  separate  maintenance. 

What  the  English  doctrine  is  upon  the  subject,  it  is 
difficult  to  ascertain.  The  decisions  are  so  confused  and 
repugnant,  that  Lord  Eldon's  complaint  in  Sperling  vs. 
Rocbfort,  (8  Yes.)  is  most  true.  He  says,  ^'upon  all 
those  cases  together  it  is  utterly  impossible  to  know  the 
result."  *  There  are  two  classes  of  cases  which  lay  down 
different  rules.  The  one,  that  a  married  woman  with 
separate  property  has  no  power  over  it,  but  that  which  is 
conferred  on  her  by  the  settlement.  Lord  Strange  vs. 
Smith,  Amb:  Socket  vs.  Wray,  4  Bro:  Whistler  vs. 
Newman,  4  Ves:  Mores  vs.  Huish,  5  Ves:  Harvey  vs» 
Blakeman,  9  Ves:  Francis  vs.  Wizzle,  1  Madd.  Rep.  6. 
The  other  class  lays  down  the  rule,  that  a  feme  covert  with 
separate  property,  is  to  all  intents  a  feme  sole^  except  so 
far  as  she  is  restrained  by  the  instrument  under  which  she 
claims.  Pybus  vs.  Smith,  1  Ves:  Fettiplace  vs.  Gor- 
ges, 3  Bro:  With  vs.  Dawkins,  12  Ves:  Brown  vs.  Lake, 
14  Ves:  Essex  vs.  Atkins,  14  Ves.  the  case  cited  from 
New  York  by  Judge  Green,  &c.  Nothing  has  been  ad- 
judged in  this  State  upon  the  subject,  save  in  the  chance- 
ry court  in  Brantley  vs.  Brantley.  That  cause  was  argued 
in  the  Supreme  Court  with  superior  ability,  and  advised 
upon.     I  examined  it  well  during  the  year  it  was  before 
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the  court,  having  the  aid  of  a  written  argument  by  Judge  ^^"^^l^qf » 
Clayton,  which  is  by  far  the  most  learned  examination  of  \^^->^^^^ 
the  subject  I  have  met  with,  and  from  which  this  opinion     Morgmn 
is  principally  extracted.     I  found  the  reported  cases  of      Eittm. 
little  use,  and  calculated  rather  to  disturb  than  confirm  a 
well  settled  principle  of  the  common  law,  that  a  married 
woman  has  no  property  or  powers.     But  equity  permits 
her  to  be  exempt  from  this  rule,  so  far  as  she  stipulates  for 
exemption;  yet,  the  court  can  give  her  no  powers  beyond 
those  given  by  the  settlement.     She  acts  substantially  as 
an  attorney  in  fact  in  such  case,  as  she  well  may  in  any 
other.     In  either  she  must  pursue  the  express  authority; 
all  beyond  it  is  void. 

Judge  Whyie  and  myself  heard  Brantley  vs.  Brantley, 
and  concurred  in  the  foregoing  result  in  conformity  to  the 
Chancellor's  decree  and  Judge  Clayton's  argument;  but 
learning  the  cause  was  compromised,  our  opinion  was  not 
reduced  to  writing.     It  went  off  on  the  compromise. 

Peck,  J.  was  of  opinion  that  the  deed  of  marriage  set- 
tlement ijrom  Mrs.  Stokes  to  Hamblin,  was  void  as  to  the 
creditors  of  Samuel  Elam,  the  husband,  for  want  of  regis- 
tration, and  that  the  decree  of  the  Chancellor  ought  to  be 

reversed. 

Judgment  affirmed. 
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NiUBHYILLS, 

Jj2S^Ij;i^  Cooper,  Carutuers  &  Co.  m.  Sandpord,  jJdmV,  ^c. 

Cooper 

r  A  bill  of  exchange  drawn  by  A.  of  Tenneoee,  on  B.  of  New  Orleans, 

Saodford.      ^y]  ^g^gj^  intereat  according  to  the  lawa  of  Loniaiana. 

By  the  lawa  of  Loaisiana,  interest  is  either  legal  or  conrentional;  by 
the  former  it  is  fixed;  by  the  latter  it  may  be  contracted  for,  provided  it 
does  not  exceed  ten  per  eent,  if  the  contract  be  in  writing.  Held,  that 
the  cvstom  of  New  Orleans  mercbanta  to  charge  eight  per  cent  by  way  of 
damages  was  illegal,  and  cannot  be  enforced  upon  protested  bills  accepted 
for  the  acoonmiodation  of  the  drawers. 

James  Sandford,  on  the  sixth  of  October,  eighteen  hun- 
dred and  thirty,  drew  two  bills  of  exchange  on  the  firm  of 
Cooper,  Caruthers  &  Co.  of  New  Orleans;  one  for  three 
thousand  dollars,  and  the  other  for  two  thousand  five 
hundred  dollars,  payable  six  months  after  date,  which 
were  accepted  by  them,  for  the  accommodation  of  said 
Sandford,  and  for  the  purpose  of  getting  their  said  ac» 
ceptance  two  and  a  half  per  cent  was  allowed ;  his  cotton 
crop  was  also  to  be  forwarded  to  them,  which  they  were 
to  sell  upon  commission,  and  out  of  the  proceeds  of  said 
cotton  they  were  to  take  up  and  pay  the  bills  when  tbey 
fell  due;  no  cotton  had  been  forwarded,  nor  received  by 
Cooper,  Caruthers  &  Co.  to  meet  them;  nor  was  any  ar- 
rangement made  by  Sandford  to  pay  the  bills  in  his  life- 
time, nor  since  his  death,  he  having  in  the  meantime 
died,  by  his  administrator. 

Cooper,  Caruthers  &  Co.  sued  Sandford 's  personal 
representative,  in  Maury  county  court,  in  an  action  on 
the  case.  There  are  many  counts  in  the  dcclartion, 
shaped  to  meet  all  the  claims  of  the  plaintiffs.  Plaintiffs 
pleaded  non  assumpsit;  a  verdict  was  found  for  plaintiffs, 
.  and  appeal  taken  to  the  circuit  court. 

The  plaintiffs  as  commission  merchants  charged  Sand- 
ford two  and  a  half  per  cent  for  accepting,  and  two  and  a 
half  for  advancing  their  own  funds  to  meet  said  bills  at 
maturity,  as  compensation  for  their  trouble,  labour,  risk, 
&c.,  it  being  the  custom  of  commission  merchants  in 
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New  Orleans  (the  place  where  said  bills  were  payable)  Nash\illb, 
so  to  charge.  v^^^v-^^ 

The  bills  were  produced  upon  the  trial,  and  the  pay-  Cooper 
ment  of  them  found  to  have  been  made  by  plaintiffs  out  Suidford. 
of  their  own  funds;  they  were  also  proved  to  be  commis- 
sion merchants  in  New  Orleans;  the  custom  of  charging 
two  and  a  half  per  cent  for  accepting,  and  two  and  a  half, 
for  paying  out  of  their  own  funds,  was  also  proven,  and 
the  rate  of  interest  in  such  cases  from  six  to  ten  per  cent. 

The  judge  charged  the  jury,  that  if  it  were  customary 
for  the  commission  merchants  to  charge  two  and  a  half 
per  cent  for  accepting,  and  also  two  and  a  half  for  advan- 
cing, where  they  pay  the  money  out  of  their  own  funds, 
as  compensation  for  the  trouble,  labour,  risk,  &c.  it 
would  be  legal,  and  the  jury  would  have  the  right  to  al- 
low it,  and  also  the  eight  per  cent  interest,  if  such  was 
the  custom  in  New  Orleans,  as  that  was  the  place  where 
the  bills  were  payable.  The  jury  found  a  verdict  for 
the  plaintiffs^  allowing  the  amount  paid  on  the  accept- 
ed bills,  and  also  the  two  and  a  half  for  accepting  and 
two  and  a  half  for  advancing  the  amount,  and  interest  at 
eight  per  cent. 

Motion  for  new  trial,  upon  the  ground  that  the  jury 
ought  not  to  have  allowed  the  two  and  a  half  for  accept- 
ing and  two  and  a  half  for  advancing,  and  because  one  of 
the  jurors  was  related  to  Cooper,  one  of  tlie  plaintiffs, 
and  that  it  was  not  known  in  time.  New  trial  refused, 
and  exception  taken,  &c.  and  writ  of  error  to  this  court. 

JP.  B.  Fogg,  for  plaintiffs  in  error. 

J.  P.  Clarke^  for  defendant  in  error,  cited  the  follow- 
ing authorities: 

As  to  usage  and  customs  of  merchants;  2  Starkie's  Ev. 
445-6,  450-2-3-4-5:  Doug.  513:  5  Term.  R.  373: 
1  Term.  R.  490:  Palm.  201:  Doug.  R.  519:  4  Esp. 
Cases,  53:  5  Munf.  483;  5  Bin.  287:  1  Black.  Com.  75; 
1  Caine's  Rep.  43:  3  Con.  Rep.  9:  2  Bur.  Rep.  1228: 


Digitized  by  VjOOQIC 


454  CASKS    IN   THE    SUPREME    COURT 

Nabhtillb   1  Call,  147.     As  to  s^rantins  a  new  trial  because  one  of 

March.  1833.     ,.'  ,°  f.       /r.i.  j 

s^^^v^^i^  the  jurors  was  related  to  plaintin  and  be  not  excepted 

Cooper      to;  1  Ycrger's  Rep.  206,  and  authorities  there  cited: 

Sftniford.     Chit.  Crico.  Law,  545:  2  Haw.  C.  43:  1    Inst.   158: 

Hob.  235:  2  Term.  R.7  18:  Yel.  24:  4  Black.  Com. 

362:  5  Hay.  31-2. 

Catron,  Ch.  J.  delivered  the  opinion  of  the  court. 

Sandford  had  drawn  a  bill  of  exchange  on  the  house  of 
Cooper,  Caruthers  &  Co.  at  New  Orleans,  in  anticipation 
of  his  crop,  being  a  cotton  planter  of  Maury  county, 
Tennessee.  At  maturity,  the  bill  was  not  pafd,  and  the 
acceptors.  Cooper,  Caruthers  &  Co.  had  to  take  it  up. 
They  now  sue  for  money  paid  to  Sand  ford's  use.  Inter* 
est  is  charged  at  the  rate  of  eight  per  cent,  per  annum, 
on  the  cash  advanced,  and  the  circuit  court  let  in  e\^idenc6 
to  show  that  this  was  the  custom  of  commission  mer- 
chants in  New  Orleans;  and  charged  the  jury,  that  if  it  was 
b  proved,  that  the  custom  was  to  charge  eight  per  cent,  in- 

terest,  to  allow  this  item  in  the  account,  which  was  al- 
lowed of  course.  On  this  and  other  grounds,  exception 
was -taken,  and  anew  trial  moved  for,  but  refused. 

Whether  interest  can  be  recovered  by  way  of  damages, 
and  to  what  extent,  depends  on  the  local  laws  of  Louisi- 
ana. Interest  there  is  either  legal  or  conventional.  Le- 
gal interest  is  fixed  at  five  per  cent,  on  all  sums  which 
are  the  object  of  judicial  demand;  whence  this  is  called 
judicial  interest;  and  six  per  cent,  for  interest  of  sums 
discounted  by  banks. 

The  amount  of  conventional  interest  cannot  exceed 
ten  per  cent;  the  same  must  be  fixe4  in  writing,  and  tes- 
timonial proof  of  it  is  not  admitted  in  any  case.  Digest 
of  the  Civil  Law,  ch.  3,  p.  408.  These  rules  apply  to  res- 
titutions of  moneys  paid  by  the  third  person  to  the  credi- 
tor in  discharge  of  the  debtor,  the  present  case;  and 
those  damages  are  due  without  the  creditor's  being  re- 
quired to  prove  any  loss.     lb.  270.     This  is  the  general 
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Uw  of  the  land,  and  the  commission  merchants  of  New  Nasrtills, 
Orleans  cannot  be  permitted  to  alter  it  in  this  case.  If  ^'^  * 
they  be  allowed  to  do  so,  every  village  may  make  a  law 
of  damages  for  itself.  The  creditors  here  have  not 
proved  any  loss,  and  can  only  recover  judicial  interest, 
five  per  cent.  To  recover  conventional  interest,  parol 
proof  was  inadmissible;  all  that,  proving  the  custom  to  be 
to  charge  eight  per  centum  per  annum,  on  sums  paid  for 
the  drawer  of  the  bill,  was  illegal.  For  this  reason,  the 
judgment  will  be  reversed,  and  the  cause  remanded  for 
another  trial. 

On  the  other  points  raised,  we  give  no  opinion. 

Judgment  reversed. 


M'CoMBS  et  ah  vs.  Hall  and  BonniE,  Exeewtars^  &c. 

Where  a  bond  w  given,  conditioned  to  prosecute  a  bill  of  injonction 
with  effect,  a  $eire  facias  fonnded  on  anch  bond,  nnut  aver  that  die 
principal  failed  to  prosecute  the  injnnction  with  effect. 

The  scire  facias  recites  that  Combs  and  others  recov- 
ered against  William  Nash,  for  costs,  the  sum  of  one  hun- 
dred and  twenty  four  dollars;  that  a ca.  sa.  was  issued  to  the 
proper  county  and  returned  not  found;  and  that  Barry  had 
entered  himself  bail  by  bond,  conditioned  that  if  said 
Nash  should  with  effect  prosecute  his  bill  of  injunction, 
or  if  he  fail,  pay  and  satisfy  the  judgment  enjoined,  and 
the  costs  of  the  circuit  court,  and  the  costs  of  the  court  of 
equity,  then  the  bond  to  be  void.  .The  m.  fa.  then  avers 
tlntt  Nash  has  not  paid  the  costs,  &c. ;  that  Barry  has  de- 
parted  this  life,  and  that  Hall  and  Boddie  are  his  execu- 
tors, wherefore  they  are  notified  to  appear  and  show  cause 
why  execution  against  them  shall  not  be  had,  &c. 

Peck,  J.  delivered  the  opinion  of  the  court. 

There  is  no  averment  in  this  scire  facias,  that  Nash 
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Nabbtills,  failed  to  prosecute  his  bill  of  injunction  with  effect.  From 
the  terms  of  the  bond  as  recited,  it  is  on  the  breach  of 
this  condition  that  the  liability  of  the  executors  can  at- 
tach.    The  8ci.  fa.  is  therefore  defective. 

Judgment  reversed. 

Thompsany  for  plaintiff  in  error. 

T.  J.  Lacj/y  for  defendant  in  error. 


NicHOL  V8.  Lttle's  Usste. 

When  the  lines  or  hoandarj  of  land  are  fixed  and  can  be  idenfified,  a 
▼erbal  agreement  to  fix  the  line  or  boundary  different,  ia  within  the  statnle 
of  fraoda,  and  void. 

Bat  where  there  is  doabt  as  to  the  tme  locality  of  a  line,  a  Terbal 
agreement  of  the  adjoining  claimants,  and  their  acts  done  in  pnnnaiiee 
of  it,  ia  evidence  that  the  line  so  agreed  upon  is  the  tme  boondary. 

On  the  thirteenth  day  of  December,  1805,  John  Nich- 
ol,  father  of  the  plamtiff  in  error,  conveyed  to  the  de- 
fendant in  error,  two  hundred  and  one-fourth  acres  of 
land  in  Williamson  county,  being  part  of  a  1000  acre 
grant  to  himself.  The  boundaries  of  the  land  so  convey- 
ed, are  as  follows:  beginning  at  a  cherry  tree  and  dogwood 
in  Murfree's  line;  thence  east  with  his  line  180  poles  to 
an  elm,  hickory  and  hornbeam;  thence  north  178  poles 
to  a  poplar  and  dogwood;  thence^ west  180  poles  to  a 
stistke  in  Nicholas  west  boundary  line;  thence  south  with 
his  line  178  poles  to  the  beginning.  John  Nichol,  Jr. 
the  plaintiff  in  error,  was  present  when  this  land  was  coo* 
veyed  by  his  father  to  Lytle;  assisted  m  making  the  sur- 
vey; knew  the  lines  and  corners  then,  and  continued  in 
possession  of  this  knowledge  up  to  the  time  this  suit 
was  brought.     The  poplar,  Lytle *s  north  east  comer,  had 
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been  frequentlj  pointed  out  by  Nicbol  as  Lytle's  comer.  NAmTius. 
Nichol  obtained  possession  of  part  of  Lytle's  land,  on  s^p^v-^^ 
tbe  northern  boundary,  and  a  dispute  arose  as  to  bow  far      Nichol 
north  Lytle  was  entitled  to  hold*     To  settle  this  dispute       LjUe. 
it  was  agreed  in  1825,  that  all  claim  to  any  particular 
lines  and  comers  should  be  abandoned,  and  that  the  land 
of  Lytle  should  be  run  out  by  Hunt,  the  county  survey- 
or, according  to  the  courses  and  distances  called  for  in  ' 
the  deed,  and  that  both  parties  should  be  bound  by  the 
result,  whether  the  northern  boundary  should  turn  out 
to  be  north  or  south  of  the  true  line.     According  to  this 
agreement,  (which  was  not  reduced  to  writing)  the  sur- 
vey was  made,  and  the  178  poles  on  the  eastern  boundary 
line,  terminated  twenty  poles  short  of  tbe  poplar,  which 
had  been  known  as  Lytle 's  north  east  comer.     Lytle  af- 
terwards became  dissatisfied,  and  instituted  this  action  of 
ejectment  against  NichoL     A  verdict  and  judgment  was 
rendered  in  favor  of  Lytle  in  the  circuit  court  of  William- 
son county,  from  which  Nichol  prosecutes  his  appeal  in 
error  to  this  court. 

R,  C.  Foster  and  Collinsworthy  for  plaintiiBT  in  error. 
Craighec^  and  Washington^  for  defendant  in  error. 

Green,  J.  delivered  the  opinion  of  the  court. 

From  the  evidence  in  this  cause,  it  is  apparent  that  the 
parties  labored  under  no  uncertainty  as  to  where  the  true 
line  was,  as  called  for  in  Lytle 's  deed.  The  only  un- 
certainty was,  whether  tbe  distance  called  for  in  the  deed 
running  north,  would  arrive  at  that  line.  It  was  an 
agreement  in  fact,  on  the  part  of  Lytle,  to  give  Nichol 
whatever  land  should  be  found  to  be  included  in  the  lines 
of  his  deed,  as  they  had  been  marked  and  designated, 
over  and  above  the  two  hundred  and  one-fourth  acres 
called  for;  and  on  the  part  of  Nichol,  to  give  Lytle  so 
much  land  as  said  lines  might  fall  short  of  making  that 
number  of  acres.     They  seem  to  have  been  under  the 

58 
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Mar^m? '  ™pr®ssioii  that   Lytle  was  entitled  to  two  hundred  and 
v^^^v-^   one-fourth  acres,   whether  that  amount  was  included  in 
Rtttiegre      his  marked  lines  or  not,  and  that  he  was  entitled  to  no 
Wakon.     more,  though  a  larg^  niHnbersfcoukl  be  found  to  be  thus 
included.     In  this  they  were  mistaken:  Lytle  was  enti- 
tled to  all  the  lands  included  in  the  lines  of  his  deed. — 
The  court  was  therefore  right  in  telling  the  jury  that  this 
contract  was  within  the  statute  of  frauds.     If  Lytle  would 
not  have  been  bound  by  a  parol   agreement  to  sell  his 
land  to  Nichol,  shall  he  be  bound  by  such  agreement  to 
give  it  away  without  consideration?     Surely  not.  3  Ran. 
Rep. 

Where  there  is  doubt  as  to  the  true  Tocality  of  a  liner, 
the  verbal  agreement  of  adjoining  claimants,  and  their 
acts  in  pursuance  thereof,  fixing  upon  one,  is  evidence 
that  the  line  so  agreed  upon,  is  the  true  boundary,  espe- 
cially if  long  acquiesced  in.  3  Stark.  1030:  Houston 
vs.  Davidson,  1  Yerg.  Rep.  In  this  case  no  such  doubt 
existed,  and  it  cannot  fall  within  that  rule. 

Judgment  affirmed. 


RuTLEGE  v8.  Walton. 

The  landlord  has  a  lien  npon  the  crop  raiaed  upon  the  rented  premise*, 
whether  raised  by  his  leasee  or  a  sub-lessee  under  bis  tenant;  whether  doe 
by  note  or  otherwise.  And  this  lien  attaches  to  the  crop  in  behalf  of  the 
landlord,  although  the  sub-lessee  may  have  given  a  note  to  the  tenant,  or 
paid  him  for  the  rent. 

John  March  was  a  lessee  for  years;  he  assigned  his 
lease  to  Andrew  King,  and  King  assigned  his  lease  to  Jo- 
el Rutlege,  who  cultivated  the  land.  March  sued  King 
for  the  rent,  and  recovered  a  judgment  against  him.  The 
execution  on  this  judgment,  was  levied  on  the  crop  of 
Rutlege,  who  had  given  King  a  note  for  the  rent,  or  had 
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paid  bim.     Daniel  B.  Walton,  the  defendant,  was  the  con-  Nasryille, 
stable  who  made  the  levy.  Jlil^^^ 

The  court  charged  that  the  judgment  was  a  lien  on  the  Ewing 
rent  com,  and  that  the  constable  was  justified  in  making  Lolk. 
the  levy  and  sale» 

J.  Hall^  for  plaintiff  in  error. 

R.  C,  Foster  J  for  defendant  in  error. 

Peck,  J.  delivered  the  opinion  of  the  €ourl. 

The  act  of  1825,  ch.  21,  creates  the  lien  in  express 
terms,  whether  due  by  note,  account  or  otherwise.  The 
act  was  passed  to  secure  the  owner  of  the  rented  premi- 
ses in  his  rents.  It  would  not  be  tolerated,  for  the  sub- 
lessee to  pay  to  the  lessee  of  the  owner  of  the  land,  and 
thereby  defeat  the  landlord  of  the  lien  the  law  gave  him. 

Judgment  affirmed. 


EwiNo,  Ckrky  vs.  Lusk. 

The  clerk  of  a  court  maj  maintain  aasampnt  against  a  pkintiff,  for 
the  fees  allowed  him  by  law,  when  they  cannot  be  collected  from  the 
defei 


It  appears  from  the  record,  that  Lusk  &  Co.  had 
hrought  suit  against  one  Kenne;  recovered  judgment; 
but  on  final  process  the  said  Kenne  proved  insolvent  and 
was  discharged  according  to  act  of  assembly,  the  costs 
not  having  been  made. 

Ewing,  being  clerk  of  the  court,  brought  this  suit  by 
warrant  before  a  justice  of  the  peace,  and  presented  his 
account  for  services  rendered  at  the  instance  or  request  of 
Lusk,  in  the  prosecution  of  that  stiit.  The  items  are  set 
down  in  words  at  length,  and  the  taxation  according  to  the 
fees  allowed  by  law.   The  account  being  proved,  the  jus- 
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NABHTiLx.a,  tice  gave  judgment  for  Ewing;  Lusk  appealed  to  the  coim- 
*  '  ty  court,  where  a  trial  was  had  before  a  jury.  The  county 
court  charged  the  jury,  that  the  account  as  proved  was 
legal  evidence,  and  admitted  it  to  go  to  the  jury;  there 
was  a  verdict  and  judgment  for  the  plaintiff,  and  Lusk 
appealed  in  error,  both  parties  consenting,  to  this  court. 

Fogg  and  W.  C.  Jlnderson^  for  plaintiff  in  error. 

Woihington  and  7%omp«on,  for  defendant  in  error. 

Peck,  J.  delivered  the  opinion  of  the  court. 

The  question  in  this  case  is,  can  the  action  be  maintain- 
ed? Lusk  has  a  judgment  for  these  costs  against  Kenne: 
had  they  been  collected  and  paid  over,  the  clerk  would 
have  received  for  himself  the  portion  the  law  allows  him. 
The  judgment  for  costs  following  the  determination  of  the 
suit,  was  the  only  natural  and  consistent  mode  that  could 
be  adopted  by  the  legislature.  To  have  entered  separate 
judgments  for  the  part  of  each  officer,  witness  or  other  at- 
tendant, would  have  been  confused  and  the  labour  end- 
less; but  in  effect  the  taxation  of  the  costs  separates  and 
makes  distinct  each  claimant's  part,  insomuch  that  there 
never  has  been  difficulty  when  the  costs  have  been  made, 
for  the  court  through  its  officer  to  make  payment.  Here 
the  fund  was  not  made  to  satisfy  the  costs  claimed  in  this 
action.  There  is  no  difficulty  in  perceiving  that  the  duty 
was  performed  at  the  instance  of  Lusk,  and  for  his  benefit: 
as  to  the  amount  charged  there  cannot  be  imposition,  be- 
cause the  law  regulates  the  charges  separately. 

But  it  is  said  that  Lusk  has  recovered,  and  the  cost  fol- 
lowing the  event  of  the  suit,  if  not  made  out  of  defendant, 
is  lost  to  others  having  performed  services.  If  this  argu- 
ment proved  any  thing,  it  would  go  to  establish  that  the 
fictitious  mode  of  giving  the  judgment  for,  and  collecting 
costs,  on  the  execution,  would  be  turned  to  defeat  the 
implied  assumpsit  of  Lusk  to  pay. for  the  services.     The 


Digitized  by  VjOOQIC 


OF  nn  STMV  •¥  TDmsSKC  461 


nde  is  tke  oAer  vaf ;  ictioM  aij  k  icamneJ  to  far  tke 

^ttaSnwi— If  nf  jnctifi^^  ln^  »n#  m  ifafc  Jt  b         It  IS    jost   SS 

bonesttopij  a  dofcfarlibsaTioes^aslopar  a 

ic  fcrhislaboar.    At  eoBDHnn  inr  it  is  dev  the 

this  foim  would  lie;  aid  ire  do  not  petccife  m  mj  of  the 

statutable  proirisioas  ****^'''f*c  die  oolectKm  of  costs, 

that  wUch  woidd  defaaft  it. 


Hearh  ri.  CmuTCBEft  Ajn>  Bitllaro. 


Whflo  a  debtor  eomwejn  prapotj  to  m  enAm  «lw  ateepta  &e  trait 
and  Mlk  tbe  propotj  for  iheyfiMuof^  trait,  te  uiij|ihi  of— oej 
in  hb  haa^  amj  be  attached. 

This  was  a  writ  of  error  proseciited  from  tbe  Wilsoo 
circuit  court.     Cmtcber,  one  of  tbe  defendants  m  error, 
prosecuted  hb  attachment  against  John  Stone,  for  $204. 
The  attachment  issued,  appears  to  bare  no  seal,  but  was 
levied  bj  tbe  officer  up<Mi  several  articles  of  property, 
all  of  which  had  been  conveyed  by  Stone  to  John  Heam 
.  in  trust  for  creditors.     A  garnishment  issued  to  Heam, 
and  was  returned  without  any  endorsement  thereon  of 
service.     At  the  June  term  of  tbe  county  court  of  Wil- 
son, Stone  appeared  and  confessed  a  judgment  for  $214. 
Bullard,  the  other  defendant  in  error,  procured  an  attach- 
ment  to  issue  for  $158  75.     The  affidavit  upon  which 
the  attachment  issued,  was  not  signed  by  Bullard,  and 
states  that  Stone  is  debtor  to  Bullard  $150  75.     The 
justice  of  the  peace  who  issued  the  attachment,  became 
the  security  for  costs.     This  attachment  was  also  levied 
upon  property  covered  by  the  deed  of  trust   to  Hearn. 
There  was  also  a  garnishment  served  upon  Hearn  in  this 
case,  which  garnishment  was  signed  by  a  justice  of  the 
peace  and  not  by  the  officer  levying  the  attachment,  nor 
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Nashvills,  does  it  appear  upon  the  same  or  upon  the  attachment,  that 

March.1833.     .  j  tt  r    .u      *u         * 

s^^^sT"^  It  was  served  upon  Heam,  further  than  its  return  among 

Hearn       the  papers  inclines.     Stone  also  appeared  at  the  return 

Crutcher.    term  and  confessed  a  judgment  to  BuUard  for  $94  30  1-2. 

No  declarations  were  ever  filed  in  these  cases.     After 

the  rise  of  the  court,  the  plaintiffs  in  both  attachments 

issued  their  executions  upon  the  judgments  taken  against 

.  Stone  by  confession,  which  were  returned  no  property 

to   be  found.     At  the  June   term  of  the  same  court, 

Hearn,  the  garnishee,  came  into  court  and  rendered  his 

statement  in  these  words: 

<^0n  the  29th  of  March,  1831,  when  I  was  summoned 
as  garnishee  in  this  case,  I  held  notes  and  due  bills  upon 
John  Stojie  to  the  amount  of  $1050,  with  a  credit  of  $50 
upon  one  of  the  due  bills.  There  were  five  due  bills  of 
different  dates  and  different  sums,  amounting  to  the  above 
sum  of  $1050,  with  said  credit  on  one,  without  including 
interest.  One  note  for  $200,  due  the  llih  of  July, 
1829;  one  for  $200  due  the  20th  of  July.  1829;  one  for 
$150  due  the  27th  of  July,  1829,  with  a  credit  of  $50 
the  30th  of  December,  1829;  one  for  the  sum  of  $300 
due  the  13th  of  November,  1830;  and  the  other  for 
$200  due  the  15th  of  March,  1831.  At  that  time  I  had 
fees  of  office,  which  I  had  collected  as  sheriff  of  Wil- 
son county,  upon  executions  and  otherwise,  from  time  to 
time,  which  was  due  and  owing  to  the  said  John  Stone, 
as  the  clerk  of  the  Wilson  county  court.  I  had  no 
knowledge  at  the  time  I  was  garnisheed,  of  the  amount 
of  the  fees  in  my  hands  due  said  John  Stone,  as  clerk, 
not  having  had  any  general  settlement  since  sometime 
in  1829,  previous  to  the  date  of  the  first  due  bill.  Since 
that  time,  I  commenced  a  settlement  with  John  Stone, 
and  have  not  got  through  it;  but  have  proceeded  far 
enough  in  the  settlement  to  be  satisfied  there  is  enough 
of  fees  in  my  hands,  and  was  enough  on  the  said  29th 
of  March,  1831,  to  discharge  the  above  due  bills;  and  I 
cow  believe,  that  I  will,  upon  settlement,  fall  some  in 
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debt  to  said  John  Stone,  after  said  notes  are  discbareed:  Nashyille, 

,  w  ,,  .t    1        March,  1833. 

the  amount,  however,  I  am  not  able  to  state,  until  the 
settlement  is  finally  closed.  He  further  states,  on  the 
28th  of  March,  1831,  John  Stone  inclosed  to  him  a  deed 
of  trust,  conveying  certain  property  to  secure  the  pay- 
ment of  the  due  bills  he  had  given  to  him,  and  certain 
other  debts  therein  mentioned,  which  is  referred  to  and 
made  a  part  of  this  statement.  There  was  also  enclosed 
to  him  by  said  John  Stone,  an  order  drawn  by  said  John 
Stone  upon  A.  H.  Harriss,  in  his  favor,  for  the  fees  he 
had,  or  might  thereafter  get,  owing  him;  also  an  order 
on  Thomas  Brevard,  for  the  sum  the  said  Brevard  might 
owe  said  Stone.  Also,  upon  Jehu  M'Adow,  for  the  fees 
be  might  have,  or  afterwards  have  owing  to  him.  Also, 
an  order  upon  Thomas  E.  Bonner,  for  what  said  Bonner 
owed  him.  Also,  an  order  upon  Major  A.  M'Clain,  for 
the  fees  he  had,  or  might  thereafter  have  owing  to  him. 
Also,  an  order  upon  Thomas  Conyers,  for  six  dollars, 
which  was  afterwards  accepted  by  said  Conyers,  on  the 
9th  of  April,  1831,  for  four  dollars.  All  the  other  or- 
ders were  accepted  by  the  persons  on  whom  they  were 
drawn;  but  the  amount  which  will  be  collected  upon  said 
orders,  except  the  one  upon  Conyers,  he  does  not  know, 
nor  cannot  ascertain,  until  a  final  settlement  takes  place 
with  them;  but  whatever  sums  he  may  collect  upon  said 
orders,  will  make  an  addition  to  the  sums  already  in  his 
hands,  which  will  be  due  and  owing  to  Stone  on  settle- 
ment. He  further  states,  there  was  an  order  drawn  by 
said  Stone  upon  Joseph  Freeman,  which  he  presented^ 
but  Freeman  refused  to  accept  it,  and  one  drawn  upon 
•  Charles  Boyd,  which  he  never  presented,  because  he 
heard  Boyd  was  taking  out  an  attachment  himself,  against 
said  Stone.  He  further  states,  that  he  accepted  the 
deed  of  trust,  and  the  above  recited  orders,  for  the  pur- 
poses expressed;  had  the  deed  proved  by  the  subscri- 
bing witnesses,  and  afterwards  acknowledged  by  said 
John    Stone;   he  proceeded  under  the  deed  of  trust. 
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^/■=f^'^!*»  md  sold  all  the  property  conveyed  thereby,  which  he 

March,  1833.  ,         i.*  •  i*  ^       ^ 

could  get  into  ms  possession,  upon  or  about  the  29th  of 
May,  1831,  for  cash,  which  produced  the  sum  of  $1941 
68  3-4  cents*  He  further  states,  at  the  time  the  deed  of 
trust  and  above  orders  were  enclosed  to  him  bj  Stone, 
there  was  a  receipt  enclosed  with  them,  signed  by  John 
Stone,  in  these  words:  ^4831,  March  15th,  received  of 
John  Heam,  Sheriff  of  Wilson  county,  all  fees  in  his 
hands,  or  that  may  hereafter  come  to  his  hands."  This 
receipt  he  showed  to  several  persons,  and  always  dis- 
claimed relying  upon  the  receipt,  but  expressed  a  wil- 
lingness uniformly,  to  account  for  all  fees  m  his  hands, 
due  and  owing  said  Stone,  and  is  still  willing  to  account 
for  and  pay  over  all  fees  due  and  owing  him,  to  such  per- 
son or  persons  as  may  be  entitled,  notwithstanding  said 
receipt.  He  further  states,  most  generally  when  Stone 
applied  to  him  for  money,  he  would  state,  I  want 
money;  I  think  you  have  fees  in  your  hands.  This 
deponent  would  say,  let  us  settle.  Stone  would  re- 
reply,  I  am  in  a  hurry  now,  pay  me  so  much  and 
I  will  settle  hereafter,  and  deponent  would  advance 
money  and  take  his  due  bill  for  the  amount.  He  will  not 
state  this  was  always  the  case;  be,  perhaps,  on  a  few  occa- 
sions, advanced 'money  to  Stone  and  would  take  his  due 
bill  when  he  thought  there  was  not  fees  enough  in  his 
hands  to  pay  the  amount  advanced,  and  the  opinion  of 
himself  and  Stone  both  was,  when  he  paid  the  $50,  on 
the  ^1^150  note,  that  a  greater  sum  had  been  advanced 
than  the  amount  of  his  fees.  But  when  the  last  money 
was  advanced,  and  the  last  due  bill  of  $200  was  given, 
depojient  did  not  believe  he  would  fall  in  his  debt  upon 
settleaient,  but  that  Stone  would  be  in  his  debt,  and  be 
thought,,  when  that  due  bill  was  given,  Stone  would  owe 
him  that  amount,  at  least,  if  not  more,  and  still  was  of 
that  impiession,  until  since  they  entered  into  a  settle- 
ment. H.e  further  states,  on  the  first  of  June,  1831;  he 
accepted  at)  order,  drawn  by  John  Stone,  in  favor  of 
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Foster  G.  Cnitcher,  for  the  amount  of  the  claim  sued  Nashvilli, 
fbrr  payable  out  of  the  fees  which  were  in  his  hands,  or  ^'^  * 
which  he  might  thereafter  collect,  on  said  1st  day  of 
Jun9  1831,  unless  he  was  responsible  to  pay  other  claims 
by  due  course  of  law." 

At  the  September  term  of  the  same  court,  Heam  came 
mto  court  and  rendered  his  supplemental  statement  in 
these  words: 

^<He  states,  that  he  has  made  and  finished  a  settle^ 
ment,  embracing  all  fees,  m  all  the  suits  he  can  find  or  re- 
collect, which  he  has  collected  himself;  what  his  depu*- 
ties  may  have  collected  he  has  not  included  in  this  settle^ 
ment,  and  he  falls  in  debt  to  John  Stone  the  sum  of 
seventy-eight  dollars  and  forty  nine  cents,  besides  the 
orders  mentioned  before.  Brevard's  order  is  accepted 
for  ten  dollars;  Bonner's  for  four  dollars  and  sixty-two 
cents;  making,  with  Conyer's,  the  sum  of  ninety-seven 
dollars  and  eleven  cents.  This  is  in  his  hands  after  the 
paying  the  notes  given  to  him  by  Stone  without  interest, 
and  in  the  settlement  he  did  not  claim  interest,  and  does 
not  yet  claim  mterest." 

The  deed  of  trust  referred  to  in  the  statement  of 
Heam,  is  in  these  words: 

^^This  indenture  witnesseth,  that  John  Stone,  of  the 
county  of  Wilson,  for  the  consideration  of  one  dollar  to  him 
in  hand  paid,  before  the  ensealing  and  delivery  of  these 
presents,  has  bargained  and  sold,  and  by  these  presents, 
bargains  and  sells  to  John  Heam,  of  the  county  and 
State  aforesaid,  a  negro  woman  named  Cary,  aged  about 
thirty-three,  and  her  two  children,  one  a  boy  about  two 
years  old,  by  the  name  of  Bill,  the  other  about  two 
months  old,  by  the  name  of  Rody ;  one  boy  by  the  name  of 
Clayton,  about  fifteen  years  old,  of  a  yellow  complex- 
ion; one  negro  girl  named  Mary,  about  eleven  years  old, 
dark  complexion;  the  house  and  ground  or  lot  whereon 
I  now  live,  containing  about  four  acres;  also  thirty-three 
acres  of  land  south  of  Robert  FuUerton's,  whereon  Lit- 
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mIST^Ss'  ^^6ton.  Benthall  formerly  lived;  also,  all  the  interest  that 
v^^^^v^^i^  I  have  in  and  to  one  hundred  and  fifteen  acres  of  land, 
Hearn  purchased  by  Topp,  Motley  and  Stone,  as  the  property 
Crutcher.  of  James  Williams:  four  tables,  two  bureaus,  one  secre- 
tary, four  trunks,  three  beds,  bedsteads  and  furniture, 
one  clock,  one  press,  twelve  head  of  hogs,  one  gig  and 
harness,  two  brass  kettles,  one  plough  and  gear,  seven 
head  of  cattle,  all  the  leather  that  I  have  at  Finley's  tan- 
yard,  shelves,  desk  and  table  in  office,  two  pair  of  and- 
irons, two  club  axes,  one  candle  stand,  one  work  stand, 
one  child's  cribb,  one  press,  one  woman ^s  saddle,  one 
grmd  stone,  some  cedar  paling;  to  have  and  to  hold  to  the 
said  John  Hearn,  his  heirs,  &c.  forever.  In  trust,  never- 
theless, for  the  following  purposes,  and  none  other:  The 
said  John  Stone  stands  indebted  to  John  Hearn,  for  sun- 
dry notes,  for  money  borrowed;  also  to  James  M.  Arm- 
stong  for  four  hundred  and  twenty  five  dollars,  for  a  note 
executed  to  me  by  way  of  accommodation,  of  the  31st 
day  of  January,  payable  in  the  United  States  Bank;  also 
to  John  Cox,  for  three  hundred  and  ten  dollars,  twenty- 
five  cents,  dated  31st  January,  1831,  which  was  given  by 
way  of  accommodation,  and  payable  in  the  United  States 
Bank,  but  subject  to  a  credit  of  one  hundred  and  five  dol- 
lars, and  the  discount,  which  I  drew  for  him  in  the  note  ex- 
ecuted to  Smith  and  Barksdale;  also  one  note  made  to  me 
by  way  of  accommodation,  from  Frazer  and  Brown,  for  four 
hundred  dollars,  payable  in  the  United  States  Bank:  also 
my  own  note  payable  in  the  United  States  Bank,  to 
Smith  and  Barksdale;  also  my  note  to  Frazer  and  Brown, 
and  an  open  account;  also  Crockett  and  Park,  forty-eight 
dollars  sixty-six  cents,  open  account;  also  my  note 
to  Elijah  Williams  with  E,  A.  White  security,  for 
two  hundred  and  fifteen  dollars,  but  subject  to  a 
credit  of  thirty  dollars;  also  my  liote  of  sixty-three 
dollars,  due  to  the  bank  agency  of  Wilson  county, 
with  Charles  W.  Cummings  security;  ako  whatever  may 
he  due  George   H.  BuUard  on  settlement;  also  John** 
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son   and  Hicks,  open  account;  also  Thomas  S.  Green,  X^"?^?^"» 

'     *  /  .  /.  March.  183S. 

as  my  security  to  a  note  given  to  the  executrix  of 
Benjamin  Clifton,  deceased;  also  John  Cox,  for  a  note 
given  at  the  same  time,  to  the  executrix;  also  my  note  to 
W.  W.  Searcy  &  Co.  for  about  forty  dollars,  and  the 
balance  of  the  proceeds  to  be  paid  to  Joseph  Johnsoni 
Benjamin  T.  Motly,  William  Word  and  Robert  Bum- 
pass,  as  my  securities  for  the  clerkship,  and  being  desi- 
rous to  secure  the  same,  and  provide  for  the  payment 
thereof;  this  indenture  witnesseth,  that  it  shall  and 
may  be  lawful  for  said  trustee  to  take  into  his  own  hands 
and  possession,  the  property  above  described,  or  so  much 
as  may  be  sulSicient  for  tbat  purpose,  and  apply  the  pro- 
ceeds to  the  payment  of  the  debts  as  they  are  named  in 
this  indenture.  Iti  making  the  sale,  the  trustee  shall  give 
notice  as  in  other  cases,  and  said  trustee  is  hereby  au- 
thorized and  empowered  to  make  deeds,  bills  of  sale,  or 
other  assurance  of  title,  in  the  name  of  the  said  Stone,  with 
general  warranty.  It  is  further  understood,  that  said 
Stone  retains  possession  of  the  property  until  said  trustee 
may  be  required  by  the  parties,  or  any  part  of  them,  to 
proceed  in  the  business;  but  if  the  said  Stone  should 
otherwise  pay  said  debts,  then  this  shall  be  void  and  of 
no  effect.  In  testimony  whereof,  I  have  hereunto  set 
ray  hand  and  seal,  this  26th  day  of  March.  1831." 

At  the  same  term  of  the  court,  judgments  were  ren- 
dered against  Hearn  for  the  several  amounts  claimed  by 
the  plaintiffs.  From  these  judgments,  Hearn  prosecuted 
an  appeal  to  the  circuit  court,  where,  by  cor.sent  of  par- 
ties, the  causes  were  consolidated,  and  the  general  ap- 
peal agreed  to  be  considered  an  appeal  in  the  nature  of  a 
writ  of  error.  The  circuit  judge  a6Srmed  the  judgment 
of  the  county  court,  from  which  decision  the  defendant, 
Hearn,  appealed  to  this  court. 

J.  S.  Yerger,  for  the  plaintiff  m  error.  1.  The  first 
objection  taken  to  the  proceedings  upon  this  record,  and 
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Nabhtillb,  for  which  the  judemeQt  should  be  reversed,  is  that  Crutch- 
March,  isss.         ,  r  .  .J  l_  .    1_  1  .     •*        rnU 

v^^^v^^  er  s  attachment  is  void  because  it  has  no  seal  to  it.  Ine 
Hearn  seal  IS  cxpressly  required  to  be  attached  to  it,  by  the  act 
Cratcber.  authorizing  the  issuance  of  the  attachment;  and  being  a 
mode  of  proceeding  unknown  to  the  common  law,  must 
be  strictly  pursued,  or  the  proceedings  will  be  void.  As 
well  might  the  justice  have  failed  to  sign  his  name  to  the 
attachment,  as  to  omit  the  sealing  of  it.  Act  of  1794, 
ch.  1,  sec.  25:  1  Scott's  Rev.  Laws,  457:  2  Yerger's 
Rep.  484:  Walker  vs.  Wynne  and  others,  3  Yerger's 
Rep.  67,  73. 

2.  To  BuUard's  attachment  it  is  objected,  that  he  has 
not  signed  his  affidavit;  this  was  necessary  in  order  to 
make  it  a  proper  affidavit  or  complaint;  without  this  it  is 
a  nullity,  being  before  an  inferior  jurisdiction.  The  State 
vs.  Steele,  1  Yerger's  Rep.  394. 

3.  The  justice  of  the  peace  who  issued  the  attachment 
has  made  himself  a  security  for  the  damages,  &c.  This  is 
not  allowable,  and  for  this,  the  attachment  and  all  the  pro- 
ceedings are  void. 

4.  There  is  a  variance  between  the  amount  claimed  in 
the  affidavit,  and  the  sum  for  which  the  attachment  is* 
sued.     T-his  is  fatal.     2  Haywood's  Rep.  159. 

5.  There  are  joint  objections  to  be  found  in  the  record, 
applying  to  both  cases. 

1.  Any  lien  that  might  have  been  given  or  acquired  by 
the  attachments,  if  properly  continued,  was  destroyed  when 
Stone  came  in  and  confessed  judgments  for  the  amounts 

#  claimed.     The  appearance  of  the  party  was  secured,  and 

the  object  of  the  law  complied  with.    1  Harris  and  John- 
son's Rep.  491:  1  Hay.  Rep.  21:  Peck's  Rep.  198. 

The  judgment  was  not  by  virtue  of  the  attachment. 
It  was  a  new  proceeding,  not  under  the  attachment,  dis- 
connected with  it,  and  destroymg  the  operation  of  the  at- 
tachment, and  was  a  judg^ment  to  be  proceeded  upon  as 
in  any  other  case  by  execution. 

2.  These  parties  lost  their  lien,  and  discharged  the 
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garnishments  by  issuing  an  execution  upon  their  judg-  ^^"^T^'"? » 
ments  by  confession.  Amyett  vs.  Blackhouse,  3  Murp.  v^^^v^^ 
Rep.  67.  »«»« 

3.  There  are  no  declarations  filed  in  these  cases  set-    Cmtcber. 
ting  out  the  demand,  and  default  taken  against   Stone. 

The  judgment  against  Stone  by  confession  has  nothing  to 
do  with  these  proceedings;  and  without  a  judgment  against 
the  principal,  none  can  be  given  against  the  garnishee. 
Peck's  Rep.  198:  Cooke's  Rep.  478. 

4.  The  garnishments  in  these  cases  were  issued  and 
signed  by  the  justice  of  the  peace  who  issued  the  attach- 
ment. The  justice  had  no  authority  to  issue  garnish- 
ments upon  th^se  attachments,  because  not  within  his  ju- 
risdiction. The  garnishment  is  only  a  means  of  levying 
the  attachment,  and  can  only  be  issued  by  the  sheriff  or 
constable  executing  the  same. 

6.  In  order  to  make  a  perfect  and  legal  levy,  the  sher- 
iff must  take  the  personal  property  into  his  actual  pos- 
session. 1  Yerger's  Rep.  36.  In  this  case  he  did  not, 
nor  could  he  do  this,  because  the  title  to  tlie  property 
was  not  in  Stone,  against  whom  the  attachment  issued, 
but  in  Hearn,  and  therefore  the  levy  was  void  and  insuf- 
ficient.    2  Haywood's  Rep.  73. 

6.  The  levy  endorsed  on  the  attachment  does  not  show 
that  the  money  in  the  hands  of  Hearn  belonging  to  Stone 
was  levied  upon  by  garnishment,  or  otherwise,  nor  is 
there  any  endorsement  of  such.  levy  upon  the  garnishee 
summons,  consequently  all  proceedings  under  it  are  void. 
Peck's  Rep.  296. 

7.  The  money  attempted  to  be  attached  in  the  hands 
of  Hearn  was  by  him  collected  as  sheriff,  and  could  Aot 
therefore  be  attached.  2  Haywood's  Rep.  71:  1  Mur. 
Rep.  47:  1  Ten.  Rep.  208. 

8.  The  orders  from  Stone  in  favor  of  Hearn  for  the 
moneys  collected  as  fees,  were  appropriations  of  this  mo- 
ney to  Heam's  own  debts,  and  could  not  be  attached,  the 
attachments  having  issued  after  the  appropriation.  4  Dum- 
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Nashville,  ford  and  East,  343:  12  Mass.  Eep.  206:  6  Wheat.  Rep, 

^!il^t^  277:  2  East,  227,  236,236:  1  Cain's  Rep.  379:  Chit, 

Hearii       on  Bills,  180,  131:  1  Wash.  Cir.  Court  Rep.  424. 

Cnitcher.         Hearn  could  not  pay  hinoiself  out  of  the  proceeds  o( 

the  property  in  the  deed  of  trust,  until  he  had  exhausted 

the  money  in  his  hands,  because  there  were  creditors, 

and  the  same  act  that  gave  him  the  trust  fund  to  secure  his 

debt,  at  the  same  time  appropriated  the  other  moneys  first. 

9.  But  suppose  judgment  could  be  given  upon  these 
proceedings,  it  could  only  be  for  the  sum  of  nine- 
ty seven  dollars  and  eleven  cents,  the  amount  of  the  fees 
in  Heam's  hands,  which  was  found  to  be  due  on  settle- 
ment. Hearn  was  obliged,  in  favor  of  those  creditors 
secured  in  the  deed  of  trust,  to  pay  himself,  if  sufficient, 
or  at  least  apply  the  fees  and  other  moneys  to  the  satisfac- 
tion of  his  demand  before  he  could  use  the  trust  fund. 
After  so  applying  them,  the  balance  is  only  ninety  seven 
dollars  and  eleven  cents. 

10.  The  notes  from  Stone  to  Hearn  were  given  as  re- 
ceipts to  Hearn  for  money,  which  would  be  taken  upon 
final  settlement;  the  balance  upon  that  settlement  could 
have  been  attached,  and  no  more,  as  Hearn  states  in  his 
answer  that  the  notes  were  only  to  be  used  in  the  room 
of  receipts  when  Stone  called  for  a  settlement;  it  was  a 
payment  over  by  Hearn  to  Stone  of  the  money,  with  the 
balance  to  be  accounted  for  upon  final  adjustment,  which 
being  made  Hearn  says  would  leave  him  debtor  to  Stone 
about  ninety-seven  dollars  and  eleven  cents. 

It  was  no  payment  of  Hearn 's  debt  twice.  Hearn 
had  collected  the  money  as  sherifif  for  Stone;  an  unsettled 
act^ount  was  between  them,  the  orders  were  to  pay  him- 
self what  might  be  over  paid  by  Hearn  to  Stone. 

Hearn  does  not  wish  to  pay  himself  twice.  When 
Stone  received  the  money  for  which  the  notes  were  giv- 
en^  Hearn  supposed,  which  was  the  fact,  that  he  would 
be  Stone's  debtor.  The  notes  were  taken  to  be  vouchers 
upon  final  settlement.     It  was  necessary  to  show  first 
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the  whde  amount  due  from  Hearn  to  Stone;  then  the  Na8hvii.lb, 
amount  paid  to  him  by  Hearn,  which  the  notes  evidenced;  v^^^v^^^J" 
the  balance  as  Hearn  states  of  the  moneys  by  him  re-       Heam 
cdved,  under  this  agreement  for  Stone,  was  ninety-seven    Cmtcher. 
dollars  and  eleven  cents,  and  is  the  amount  of  money 
due  and  subject  to  attachment  and  no  more. 

Rucks ^  for  defendants.  These  are  two  distinct  and 
independent  causes  in  which  the  defendants  have  no  joint 
interest,  but  were  consolidated  by  consent  of  the  parties^ 
and  are  brought  to  this  court  by  Heam,  the  plaintiff  in 
error;  and  the  first  question  is,  whether  the  court  can  or 
will  take  jurisdiction  of  them  in  this  form. 

Crutcher  and  Bullard  on  the  twenty-eighth  and  twenty- 
ninth  of  March,  eighteen  hundred  thirty-one,  sued  out 
original  attachments  against  John  Stone,  returnable  to  the 
county  court  of  Wilson,  and  summoned  John  Hearu;  the 
plaintiff  in  error,  as  garnishee. 

Stone  had  absconded  and  returned,  (or  rather  was 
brought  back,)  and  at  June  term,  eighteen  hundred  and 
thirty-one,  confessed  judgments,  to  w^it,  to  Cutcher  for 
two  hundred  and  fourteen  dollars,  to  Bullard  for  ninety-four 
dollars  thirty-one  and  a  fourth  cents.  At  the  same  term 
Heam  made  his  statement,  showing  that  as  sheriff  he  had 
collected  upwards  of  one  thousand  dollars  for  Stone, 
who  was  clerk  of  the  county  court,  and  had  paid  the 
money  over  to  him,  but  at  the  times  when  it  was  so  paid 
the  parties  had  not  leisure  to  settle,  and  he  (the  sheriff) 
took  his  (the  clerk's)  notes  for  the  money  so  paid.  That 
afterwards,  Stone  (the  clerk)  being  about  to  runaway, 
to  wit,  on  twenty-sixth  of  March,  eighteen  hundred  and 
thirty-one,  made  a  trust  deed  of  all  his  property,  amount- 
ing to  near  two  thousand  dollars,  besides  several  orders^ 
appointing  Heam  the  trustee,  directing  him  to  pay  sundry 
debts,  but  first  of  all  to  pay  these  very  notes.  Hearn  on 
the  twenty-eighth  of  March  received  this  deed,  proved  it, 
and  acted  under  it,  and  received  again  the  money  he 
had  paid  to  Stone. 
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Nashyillf,  The  case  in  a  word  is  this:  Heam  as  sheriff  had  col* 
lected  one  thousand  dollars  for  Stone  and  paid  it  to  him, 
and  Stone  chose  to  pay  the  money  back  to  Heam;  and 
the  question  is,  whether  it  can  be  reached  in  Heam's 
hands  by  this  garnishment. 

The  county  court  thought  it  could,  from  which  Heam 
appealed  to  the  circuit  court.  The  parties  afterwards 
agreed  that  the  appeal  should  be  a  writ  of  error.  But 
was  not  this  an  agreement  to  change  the  law?  And  had 
the  circuit  court  any  jurisdiction? 

The  circuit  judge  however  affirmed  the  judgment  <^ 
the  county  court,  and  the  cause  is  brought  to  this  court 
by  writ  of  error. 

The  object  of  Stone  no  doubt  was,  that  Heam  should 
befriend  him  to  this  amoimt  of  money;  for  at  the  same  time 
that  he  directs  it  to  be  paid  to  him,  he  gives  him  a  re- 
ceipt in  full  for  all  fees  collected  by  him.  But  Heam 
very  honestly  discloses  the  whole  transaction. 

And  the  plain  state  of  the  fact  is,  that  Heam  holds  ibr 
Stone  one  thousand  dollars  of  Stone's  money;  not  as 
sheriff,  because  he  had  paid  it  over;  not  as  tmstee,  be- 
cause this  amount  was  directed  to  be  retained  by  himself, 
and  the  balance  of  the  property  to  be  applied  to  the 
debts.  Suppose  A.  by  mistake  or  fraud  should  direct 
his  trustee  to  pay  B.  one  thousand  dollars,  when  he 
owed  him  nothing,  when  in  fact  B.  was  indebted  to  him, 
might  not  this  money  be  reached  by  creditors  under  the 
act  of  1794,  c.  1,  s.  22? 

When  Stone  returned,  iSnding  his  scheme  defeated, 
he  directed  Heam  to  pay  Crutcher  out  of  any  money  in 
his  hands,  which  surely  exempted  the  sheriff  from  the 
reason  of  the  decision,  (Pawley  vs.  Gaines,  1  Ten.  208,) 
even  if  that  decision  was  law,  but  it  is  certainly  founded 
upon  erroneous  analogies. 

It  is  no  objection  to  these  proceedings,  (as  assigned  for 
error,)  that  the  summons  was  issued  by  the  justice  or 
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constable.     It  was  not  returnable  before  himself,  as  in  ^^^j^' 
Seawell  vs.  Murphy,  Cooker's  R.  478. 

Besides,  the  garnishee  appeared  and  answered,  waiv- 
ing all  exception  to  process  and  notice.  Cheatham  vs. 
Hodges,  Peck.  177. 

Nor  is  there  any  thing  in  the  second  error  assigned  as 
to  levying  the  attachment:  the  object  of  the  levy  was 
to  bring  Stone,  the  defendant,  before  the  court,  and  he 
afterwards  came  in  and  confessed  judgments. 

These  judgments  and  the  statement  of  Heam,  were  at 
the  same  term.  The  court  upon  the  authority  of  Cheat* 
bam  vs.  Trotter,  (Peck,  198,)  will  presume  the  judg- 
ments were  first  rendered. 

T.  H.  Fletcher  argued  on  the  same  side. 

Green,  J.  delivered  the  opinion  of  the  court. 

The  principal  question  m  this  case  is,  whether  Heam 
is  liable  for  more  than  the  $97  00,  due  to  Stone,  after 
deducting  the  amount  of  the  notes  on  Stone  from  the 
amount  of  moneys  in  Heam's  hands  belonging  to  Stone. 

Heam  says  that  he  had  collected  moneys  as  sheriff  of 
Wilson  county  for  Stone,  and  had  paid  him  at  various 
times  $1050;  that  as  stone  and  himself  came  to  no  set- 
tlement, he  took  Stone's  due  bills  for  the  sums  paid  him. 
The  court  is  of  opinion,  that  this  statement  shows  that  ^ 

the  money  collected  by  Heam,  as  sheriff,  was  paid  to 
Stone;  that  the  advances  were  intended  by  Hearn  as  a 
payment,  and  that  the  due  bills  were  only  taken  as  evi- 
dences of  such  payment,  to  be  used  by  Heam  on  a  set- 
tlement as  vouchers  for  him;  for  Heam  also  states,  that 
when  he  settled  with  Stone,  he  charged  no  interest  on 
the  notes.  The  reason  he  did  not,  must  be,  that  he  con- 
sidered the  moneys  advanced  at  the  date  of  each  note,  as 
being  the  payment  of  so  much  then  due  to  Stone. 

Hearn  further  states,  that  on  the  28th  of  March,  1831 , 
Stone  enclosed  to  him  a  deed  of  tmst,  conveying  certain 

60 
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Nashville,  property  to  secure  the  payment  of  the  due  bills  he  had  given 
to  him,  and  certain  other  debts  therein  mentioned.  The 
deed  of  trust  exhibited,  provides  for  the  payment  of  these 
due  bills,  and  various  other  debts.  Hearn  says  be  ac- 
cepted the  deed  of  trust,  for  the  purposes  expressed  in 
it,  caused  it  to  be  proved,  and  sold  on  the  29th  day 
c^May,  1831,  all  the  property  conveyed  thereby,  which 
he  could  get,  to  the  amount  of  $1,941  68}.  He  also 
says,  that  at  the  same  time  the  deed  of  trust  was  sent  to 
him,  there  was  also  enclosed  a  receipt  signed  by  Stone 
in  these  words:  ^^1831,  March  15th:  Received  of  John 
Hearn,  sheriff  of  Wilson  county,  ail  fees  in  his  hands,  or 
that  may  hereafter  come  to  his  hands."  He  did  not  in- 
tend to  rely  on  the  receipt,  but  was  willing  to  account  for 
all  the  moneys  he  might  owe  Stone.  We  are  of  opinion 
that  the  acceptance  of  this  deed  of  trust  by  Hearn,  as  a 
security  for  the  payment  of  the  due  bills  executed  by 
Stone  to  him,  and  the  sale  of  the  trust  property  to  an 
amount  sufficient  to  satisfy  them,  replaced  in  his  hands 
the  whole  fund  derived  from  the  fees  collected  by  him 
for  Stone,  in  a  condition  to  be  attached  in  bis  hands  by 
Stone's  creditors;  that  Hearn  thenceforth  held  this  fund, 
not  in  his  official  character  as  sheriff,  but  that  it  was  in 
his  hands  as  a  private  individual. 

Stone  evidently  intended  by  the  receipt,  and  the  deed 
of  trust,  that  Hearn  should  be  indemnified  for  his  advan- 
ces out  of  the  trust  property,  so  that  the  fund  derived 
from  fees  collected,  should  remain  in  Hearn 's  hands  pro- 
tected from  his.  creditors,  and  to  be  appropriated  to  his 
own  use.  Hearn  was  too  honest  to  second  his  views  in 
this;  but  having  accepted  the  indemnity  provided  in  the 
trust  deed,  the  fund  remains  in  his  hands,  not  for  Stone, 
but  for  his  creditors. 

The  objection  to  the  attachments  which  were  issued 
against  Stone,  is  obviated  by  his  appearance  and  confes* 
sion  of  judgment.  Having  confessed  a  judgment  in  each 
of  these  cases,  Stone  cannot  insist  upon  its  reversal  oa 
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account  of  any  defect  in  the  attachments;  and  as  Hearn's  Nabhvillb, 
liabilty  to  this  garnisheement  depends  upon  Stone's  lia*  v^.^irv'"^ 
bility,   Hearn  can  insist  upon  no  objection  which  would    Donnelly 
not  be  good  in  favor  of  Stone.  Whitnt/. 

Hearn's  appearance  and  answer,  is  a  waiver  of  any  de» 
feet  in  the  garnishee  summons.  Its  office  is  ended  so 
soon  as  the  garnishee  appears  and  submits  to  answer. 

Let  the  judgment  be  affirmed. 

Judgment  affirmed. 


DONNELLT  V8,  WhITNEY. 

A»  appeal  or  writ  of  error  will  not  lie  from  the  order  or  jmlgmeDt  «f 
«  coQBty  court  diiebargiiig  an  insolvent  debtor,  (a) 

It  is  erroneona  for  the  court,  upon  discharging  an  insolvent,  to  tax  the 
plaintiff  with  the  costs  of  the  proceediogi;  for  this  a  writ  of  error  will  lie. 

Whitney,  against  whom  Donnelly  had  obtained  judg* 
roent,  on  which  a  ca.  sa.  had  issued,  gave  bond  and 
security  to  appear  before  the  Bedford  county  court,  at 
the  February  term,  1829,  to  take  the  oath  of  insolvency, 
surrender  his  property,  or  pay  the  debt,  pursuant  to  the 
act  of  1824,  ch.  16.  The  cause  was  regularly  continued 
until  February  term,  1830,  when  Whitney  appeared  and 
offered  to  take  the  oath.  This  was  opposed  by  Donnel- 
ly 's  counsel.  The  court,  however,  permitted  Whitney  to 
take  the  oath,  and  discharged  him  from  the  ca,  sa.  The 
order  of  discharge  taxed  Donnelly  with  the  costs  of 
the  proceeding.  Donnelly  also  moved  for  judgment 
against  Whitney  and  his  securities  in  the  bond,  because 
of  a  breach  of  the  condition;  which  motion  was  over- 
ruled. To  correct  these  order%  Donnelly  prayed  an 
appeal  m  the  nature  of  a  writ  of  error,  to  the  circuit 


(a)  Vide  8  Yeiger's  Reports. 
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Nashvillb,  court)  which  was  granted.  To  show  the  supposed  ir- 
regularity in  discharging  Whitnej,  it  was  agreed  a  bill  of 
exceptions  should  be  made  up,  and  signed  by  Justice 
Mitchell,  between  that  term  and  the  next  term  of  the 
county  court.  At  the  May  term,  the  court  was  applied 
to,  to  sign  the  exceptions  as  drawn  up  by  plaintiff's  coun- 
sel, but  refused;  and  plaintiff's  counsel  had  them  signed 
by  persons  present  at  the  May  term,  as  by-standers. 

Balch^  for  pfaintiff  m  error. 

FkicheVj  Ready  and  Craightadj  for  defendant* 

Catron,  Ch.  J.  delivered  the  opinion  of  the  court. 

That  the  county  court  at  the  May  term,  had  no  power 
or  jurisdiction  over  the  cause,  then  by  appeal  in  error 
pending  in  the  circuit  court,  need  only  be  stated  to  gain 
admission. 

But  this  is  not  the  main  question.  Did  a  bill  of  ex* 
ceptions,  and  appeal  in  error,  lie  to  the  order  discharging 
Whitney?  The  bill  of  exceptions  being  designed  to 
ground  a  writ  of  error  upon,  if  a  writ  of  error  will  not 
lie,  of  course  exceptions  cannot  be  sealed.  1  Starkie's 
Ev.  430. 

Whether  an  appeal,  or  writ  of  «Tor  lies,  from  an  or* 
der  or  sentence  to  discharge  an  insolvent  debtor,  depends 
upon  our  constitution  and  statutes. 

The  person  of  a  debtor  where  there  is  not  strong  pre- 
sumption of  fraud,  shall  not  be  continued  in  prison  after 
delivering  up  his  estate  for  the  benefit  of  bis  creditors  in 
such  manner  as  prescribed  by  law,  says  the  constitution. 
Controlled  by  this  restriction,  has  the  the  legislature 
acted  upon  the  subject?  By  the  act  of  1801,  ch*  24, 
any  two  justices  of  the  peace,  circuit  judge,  circuit  or 
county  court,  may,  ai^l  on  application  are  bound,  to  dis- 
charge an  insolvent  debtor  imprisoned  by  virtue  of  a  ea. 
sa.     Of  course  when  the  discharge  takes  place  before 
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justices  or  a  circuit  judge  out  of  court,  no  exceptions  Naskvillb, 

1.  1   J  -n  1  '.     t  V      .      March,  1«33. 

can  be  sealed,  nor  will  an  appeal  or  writ  of  error  lie  to  v.^^-^^*^^ 
the  order  of  discharge.  The  act  provides,  that  the  de-  Donoeii^; 
fendant  shall  be  discharged  on  his  taking  the  oath,  if  whitney. 
there  be  no  person  present  who  can  prove  the  contrary. 
This  privilege  is  not  intended  by  our  legislature  to  be  in- 
cumbered  with  appeals  and  writs  of  error.  To  allow 
either  where  the  oath  happens  to  be  taken  in  open  court, 
would  defeat  the  intention  of  the  convention  and  legisla- 
ture; which  clearly  is,  that  on  the  oath  being  taken,  no 
further  step  in  the  collateral  matter  of  discharge  can  be 
allowed.  This  cause  has  been  in  court  more  than  five 
years,  all  of  which  time  Whitney  might  have  been  con- 
fined in  close  jail,  had  it  so  happened  he  could  not  have 
given  security  for  his  appearance;  and  to  decide  that  bills 
of  exceptions  and  appeals  lay  for  supposed  irregularities 
in  the  proceedings  of  county  courts  in. such  cases,  few 
would  go  security  for  appearance,  or  for  the  bounds. 

The  manner  Whitney  appeared  in  court,  makes  no  dif- 
ference. The  act  of  1817,  ch.  16,  permiuing  a  defend- 
ant in  the  prison  bounds  to  take  the  insolvent  oath,  and  the 
act  of  1824,  ch.  17,  providing  he  may  give  bond  to  ap- 
pear at  the  next  court  to  which  the  ea.  sa,  is  returnable, 
and  take  it,  are  only  modifications  of  his  former  condition, 
confinement  within  the  four  walls  of  the  jail. 

Whitney's  discharge  by  the  Bedford  county  court  was 
conclusive. 

A  motion  was  made  for  judgment  against  the  securities. 
Their  undertaking  was,  that  the  principal,  Whitney,  should 
take  the  oath  of  insolvency.  He  having  done  so,  no 
judgment  could  be  had  against  them. 

But  the  court  taxed  Donnelly  with  the  costs  incident 
to  the  discharging  of  Whitney.  So  much  of  the  judgment 
is  erroneous,  as  has  been  decided  at  the  present  term. 

The  judgment  of  the  circuit  court  was  for  this  reason 
correct,  when  it  reversed  that  of  the  county  court;  but  no 
reason  is  seen  why  the  cause  should  be  remanded  to  the 
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Nashtum^  Bedford  county  court.     The  whole  cause  is  there  in  law 

March.  1833.  ,  ^         ^  ,  .  ,  i_      /. 

and  fact,  because  not  subject  to  removal,  save  so  much  of 
the  judgment  as  charges  Donnelly  with  costs,  from  which 
he  will  be  discharged  and  go  hence.  The  costs  of  the 
different  courts  will  have  to  be  paid  by  Whitney. 

Judgment  accordingly. 


Duke  vs.  Given. 

It  b  a  good  defonee  for  a  witnen,  against  whom  a  ibrfeitare  haa  beoa 
taken  for  non-attendance,  that  the  party  who  mbpoenaed  him  dleehaiged 
him,  or  told  him  to  attend  if  it  waa  convenient,  and  if  not,  that  be  ifaonid 
not  be  called  out;  but  the  witnem*  own  affidavit  is  not  evideiioe  of  Umbs 
fiicts. 

It  is  not  competent  for  a  witness  against  whom  a  forfeitve  has  been  t»- 
ken,  to  discharge  himself  bjr  his  own  affidavit 

This  was  a  scire  facias  against  Given,  founded  upon  a 
forfeitdhi  taken  against  him  by  Duke,  for  not  attending 
as  a  witness  upon  the  trial  of  a  suit  between  Duke  and 

Walker,  pending  in  the  Montgomery  circuit  court. 

Th6  facts  upon  which  the  cause  was  decided  are  fully  sta- 
ted in  the  opinion  delivered  by  the  Chief  Justice. 

Childress,  for  the  plaintiff  in  error. 

Thampsonj  for  the  defendant  in  error. 

Catron,  Ch.  J.  delivered  the  opinion  of  the  court* 

There  was  pending  in  the  Montgomery  circuit  court,  a 
suit  between  Duke  and  Walker.  Given  bad  been  sum- 
moned to  give  evidence  for  Duke;  when  the  cause  came 
on  for  trial,  Given  did  not  appear  to  testify  as  commanded 
by  the  subpoena;  he  was  called,  and  a  forfeiture  taken  against 
him  for  one  hundred  and  twenty  five  dollars,  pursuant  to 
the  act  of  1794,  ch.  1,  sec.  29.     A  scire  facias  was  is- 
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sued  notifying  Given  of  the  fact  and  calling  upon  him  to  Nashtillk, 
show  cause  why  execution  should  not  issue  for  the  for-  v«^-v^^ 
feiture.     He  appeared  and  filed  his  own  affidavit,  alleg-        OnU 
ing  that  the  controversy  between  Duke  and  Walker  grew       Given, 
out  of  work  badly  performed  by  Walker  on  the  mill  of 
Duke,  who  called  on  Given  to  put  it  in  repair.     Given 
refused,  because  he  might  be  called  on  as  a  witness  in  the 
suit  between  Duke  and  Walker.     Duke  proftiised,  if  Giv- 
en would  put  the  mill  into  operation  he  should  not  be 
troubled  as  a  witness,  when  he  performed  the  work. 
Notwithstanding  which,  he  was  summoned  as  a  witness: 
be  complained  of  this,  and  Duke  said  to   him  he  did  not 
wish  him  to  be  confined  at  court,  but  to  attend  if  conve- 
nient, aild  assured  witness  if  he  was  absent  when  the  suit 
should  be  tried,  he  should  not  be  injured  in  consequence  of 
such  absence;  that  be  did  attend  court  on  the  day  he  was 
called  out,  and  left  town  in  the  evening,  another  cause 
being  before  the  court,  and  he  returned  next  morning 
early. 

Duke  also  filed  his  affidavit,  in  which  he  says  he  made 
no  promise  to  Given  not  to  summon  him  at  the  time  he 
employed  him  to  put  his  mill  into  operation.  Admits  that 
after  Given  was  subpoenaed,  he  applied  to  affiant  to  dis- 
pense with  his  attendance,  which  he  refused  to  do,  and 
told  Given  he  must  punctually  attend  as  a  witness.  That 
on  the  day  of  the  trial  he  told  Given,  then  at  court,  the 
cause  was  about  to  come  on,  and  requested  he  should  not 
be  absent  when  called  on.  About  fifteen  minutes  there- 
after, the  cause  was  called,  when  Given  had  left  town 
without  the  assent,  and  expressly  against  the  will  of  the 
affiant. 

On  these  affidavits  being  filed,  the  record  states,  ^^This 
day  came  the  parties  by  their  attorneys,  and  thereupon  the 
defendant  filed  his  reasons,  supported  by  affidavit,  for 
setting  aside  the  judgment  niH  in  this  cause,  which  are 
deemed  sufficient  by  the  court.  Whereupon  the  judg- 
ment niti  was  rescinded,  and  Given  discharged.     Duke 
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Nabhyilu,  prosecuted  his  appeal  in  error  to  this  court.  The  sub- 
'  poena  bound  Given  to  attend  from  term  to  term  until  dia- 
chai^ed  by  the  court,  or  by  Duke,  by  whom  he  had  been 
summoned,  and  on  default  thereof  he  was  subject  to  for^ 
feit  and  pay  one  hundred  and  twenty  five  dollars  to  Duke; 
and  was  further  liable  to  the  full  amount  that  Duke  sus- 
tained damages  for  want  of  the'testimcMiy;  but  this  coold 
only  be  recovered  by  action. 

Given  having  been  in  contempt  for  disobeying  the 
process  of  the  court,  to  the  injury  of  Duke,  and  the  legal 
penalty  of  one  hundred  and  twenty  five  dollars  having 
been  imposed  upon  him,  the  enquiry  is,  1st.  What  ex- 
cuse or  cause  could  he  be  permitted  to  show  in  discharge 
of  the  penalty;  and  2d.  By  what  description  of  evidence 
could  the  facts  be  proved,  furnishing  the  excuse. 

The  act  of  1794,  ch.  1,  sec.  29,  furnishes  two  lawiiil 
excuses.  1st.  He  shall  attend  until  discharged  by  the 
court  or  party  summoning  lum.  2d.  Physical  incapa- 
city to  attend,  high  waters  and'  the  like.  Incapacity  is 
not  set  up  in  this  case. 

Did  Duke  discharge  Given  from  further  attendance? 
This  the  affidavit  does  not  show;  but  that  Duke  agreed 
that  Given  need  not  attend  unless  it  suited  his  conre- 
nience,  and  that  if  he  was  not  there  at  the  trial  he  should 
not  be  called  out.  This  might  have  been  sufficient  evidence 
that  the  witness  had  been  discharged,  if  made  by  a  com- 
petent witness.  This  was  a  naked  fact;  and  admitting 
the  court  had  the  power  to  determine  whether  Duke  had 
in  effect  discharged  Given  as  a  witness,  could  Given  be 
heard  to  prove  the  fact  by  his  own  affidavit?  Suppose 
Given  had  pleaded  that  Duke  had  discharged  him  firom 
further  attendance,  and  issue  had  been  taken,  could  Giv- 
en have  been  a  witness  on  that  bsue?  Clearly  not.  If 
the  court  then  can  in  a  summary  way  try  the  issue,  the 
proof  must  be  competent,  as  before  a  jury.  Suppose 
Duke  had  not  called  Given  on  the  trial,  and  been  cast,  and 
Given  had  proved  his  attendance,  and  Duke  had  moved 
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to  quash  the  execution  for  the  amount  claimed  by  the  Nasbyillb, 
witness,  because  he  had  been  discharged  before  the  trial,  v.^-v'-^^ 
Could  Duke  have  proved  the  fact  of  discharge  hf  his       i>ak« 
own  oath?  We  think  not.     The  proceeding  in  such  case      Giv«n. 
would  be  summary  and  upon  affidavits 

We  are  told  Duke's  counter  affidavit  was  just  as  good 
for  him  as  that  of  Given 's  was  to  resist  the  motion  for 
final  judgment;  and  so  it  was;  but  neither  were  compe- 
tent evidence  on  the  trial  of  the  fact  presented.  It  would 
be  most  pernicious  in  its  consequences  to  ascertain  facts 
upon  the  swearing  of  the  parties,  as  this  litigation  shows. 
One  of  these  men  has  sworn  what  was  untrue,  and  know- 
ingly, beyond  doubt.  They  are  witnesses  of  all  others 
most  directly  interested  in  the  event  of  the  suit  by  scirt 
J'aeias,  subject  to  the  greatest  temptations  to  commit  per- 
juiy,  and  wholly  inadmissible.  The  rule  that  a  witness 
interested  in  the  event  of  the  suit,  is  incompetent  to  give 
evidence  on  the  trial,  is  grounded  partly  on  the  presump- 
tion that  he  is  not  entitled  to  credit  under  the  temptation 
to  swear  falsely  in  his  own  behalf,  and  partly  to  guard  the 
morals  of  society,  by  preserving  the  witness  from  temp- 
tation; a  moral  admonition  resting  on  the  highest  au- 
thority, sanctioned  in  a  remarkable  degree  by  the  Eng- 
lish common  law,  in  the  observance  of  which,  and  in  the 
mode  of  trial  by  jury,  it  rests  in  a  great  degree  its  high 
claims  to  celebrity.  Before  a  jury,  certainly  no  evi- 
dence to  decide  the  rights  of  the  parties,  made  by  them- 
selves, could  have  been  heard.  And  the  court  having 
been  substituted  as  the  tribunal  to  determine  the  facts  in  a 
summary  way  upon  motion,  could  only  hear  evidence  that 
would  have  been  competent  on  a  jury  trial  of  the  same 
fact. 

The  defendant,  Given,  having  made  no  excuse,  the 
judgment  below  must  bf3  reversed,  and  judgment  final  be 
entered  up  for  the  plaintiff,  Duke,  with  costs. 

Judgment  reversed. 
61 
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,  Nashvillk, 
Jj2j;;Ij;j^  Holland  and  Bridges  vs.  Overton's  kssee. 

Holland  .1     /.  ■  ...  •  *    . 

f  Where  a  grant  calls  for  a  stake  at  a  given  distance,  and  it  is  proved 

Orerton.      that  a  white  oak,  one  hundred  and  thirty  fonr  poles  beyond  the  distance 

called  for,  was  marked  as  the  corner,  it  was  held,  that  the  white  oak« 

thoogh  not  called  for  in  the  grant,  was  the  true  comer  of  the  grant 

This  was  an  action  of  ejectment,  brought  by  Overton's 
lessee  against  the  plaintiff  in  error.  Overton  claimed  title 
by  virtue  of  a  grant  issued  to  him  by  the  State  of  North 
Carolina,  dated  20th  May,  1793.  The  defendants  claim- 
ed under  grants  issued  by  the  State  of  Tennessee,  found- 
ed on  entries  made  in  1824.  Overton's  grant  was  for 
one  thousand  acres,  and  called  to  begin  at  John  Buchan- 
non's  south  west  comer,  a  red  oak,  hickory,  and  other 
trees;  thence  south  347  poles  to  William  Slade's  corner, 
an  ash;  thence  east  461  poles  to  a  stake;  thence  north  347 
poles  to  a  stake;  thence  west  461  poles  to  the  beginning. 
The  defence  relied  upon  by  the  defendants  below,  was, 
that  the  land  claimed  by  them  lay  east  of  Overton's,  and 
was  not  included  within  the  boundaries  of  his  grant. — 
The  evidence  showed  tliat  if  the  call  in  Overton's  grant, 
**east  461  poles  to  a  stake,"  was  surveyed  so  as  to  stop 
at  the  end  of  the  distance  called  for,  and  then  a  line 
from  thence  north,  &c.  the  defendant's  would  not  be 
included  within  its  bounds;  but  if  the  line  east  was  ex* 
tended  to  a  white  oak,  which  Overton  claimed  as  his  cor- 
ner, and  which  was  134  poles  beyond  the  distance  called 
for,  then  north,  &c.  the  defendants  were  included. 

Sampson  WiUiams,  the  original  surveyor,  proved  that 
he  marked  the  white  oak  as  a  corner  for  Overton's  sur- 
vey; that  in  the  plat  and  certificate  of  survey  returned  by 
him  and  upon  which  the  grant  issued,  he  had  described 
the  line  running  east  as  terminating  at  a  stake,  instead  of 
a  white  oak;  that  this  was  done  in  consequence  of  Over- 
ton's directions,  who  said  he  was  fearful  the  white  oak 
could  not  be  found;  Overton  stating  that  if  it  was  found 
it  would  be  his  corner,  whether  called  for  in  the  grant  or 
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not.     It  was  also  proved  by  a  number  of  witnesses,  that  ^^'"Jf^g ' 
ever  since  the  year  1795-6,  the  white  oak  had'been  called  v^r-v>-^^ 
Overton's   south  east  corner,  and  that  the  line  running      Holland 
north  from  it  was  reputed  and  knovm  as  Overton's  line.      Oterton* 
The  white  oak  was  marked  for  a  corner,  and  the  chops  on 
the  white  oak  and  on  the  other  line  trees  of  the  tracts 
seem  to  have  been  made  with  the  same  or  a  similar  instru^ 
ment.     It  was  also  proved  that  other  entries,  made  short- 
ly after  Overton's  survey,  called  for  this  white  oak  as  his 
comer,  and  for  the  line  running  north  from  it,  as  his  east-* 
em  boundary  line.     There  was  a  good  deal  of  other  tes- 
timony in  the  cause  which  it  is  not  necessary  to  notice. 

The  judge,  amongst  other  things  not  necessary  to  be 
noticed,  charged  the  jury,  that  he  was  exclusively  the 
judge  of  the  law  in  a  civil  case,  and  that  it  would  be  n 
violation  of  duty  upon  the  part  of  the  jury,  to  adjudge 
the  law  different  from  the  court;  that  it  was  moral,  if  not 
legal  perjury ;  but  that  the  jury  were  solely  and  exclusive- 
ly the  judges  of  the  facts;  and  after  explaining  to  the  ju- 
ry the  different  kinds  of  evidence,  proceeded  thus: 

'*We  come  to  speak  of  the  law  governing  the  main 
question  in  this  case,  as  it  is  called  from  the  bar;  that 
is  to  say,  can  the  plaintiff  be  permitted  to  go  to  a  tree 
at  a  greater  distance  than  called  for  in  the  grant,  though 
no  tree  is  called  for  at  the  termination  of  the  line  ?  This 
question  will  depend  upon  the  facts  in  the  cause  in  a  great 
degree.  You  are  therefore  admonished  to  be  circum- 
spect in  your  examination  of  them.  The  law  generally 
confines  a  survey  to  the  courses  and  distances  called  for 
in  the  grant,  unless  marked  lines  or  natural  objects  are 
called  for.  But  where  an  actual  survey  has  been  made 
by  the  government's  officers,  and  that  place  can  be  ascer- 
tained, though  it  may  vary  from  the  calls  of  the  grant, 
yet  the  grantee  is  entitled  to  the  land  actually  surveyed  fot 
him.  Marked  lines  and  comers  will  control  the  courses 
and  distances^,  and  unerring  natural  objects  will  control 
marked  lines  and  corners;  as  for  instance,  a  double  hack- 
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Nasitvills,  berry  marked  in  a  particular  manner,  should  be  called  for 

March,1833.  '.  ,  .       -.  «  ,  ».    , 

N.^p^v^^  Standing  at  the  mouth  of  Round  Lick  creek,  and  the  tree 
Holland  should  be  found  a  quarter  of  a  mile  off;  there  the  moulb 
Overton,     of  the  creek  must  prevail  against  the  tree. 

You  will  enquire  from  the  facts  and  circumstances  ia 
this  cause,  whether  Sampson  Williams,  the  surveyor^ 
actually  did  run  the  line  with  his  compass  and  chain,  east 
from  the  north  east  comer  of  Sandford's  survey,  (if  any 
such  was  made,)  to  the  tree  now  claimed  by  the  plaintiff 
as  his  south  east  comer,  and  that  too  for  plaintiff,  and  then 
marked  that  tree  as  his  south  east  corner;  if  he  did,  and 
there  is  nothing  else  in  the  way,  the  plaintiff  will  be  enti- 
tled to  run  to  that  tree,  though  a  stake  is  called  for  at  the 
end  of  461  poles  on  that  line.  The  land  actually  sur- 
veyed is  not  to  be  lost,  though  the  corners  actually  mark- 
ed are  not  called  for  in  the  plat  or  grant,  and  stakes  are 
called  for  instead  of  them. 

But  it  is  said  by  defendant's  counsel,  that  John  Over- 
ton, who  was  making  out  the  plats  and  certificates  for 
Williams,  struck  out  the  words  white  oak  tree,  and  insert- 
ed the  word  stake  instead  thereof,  and  therefore  he  is 
bound  by  the  distance  called  for  in  that  line.  This  po- 
sition is  true  or  not  true,  according  to  the  proof.  Upon 
^  this   point,    whatever    was   done   by   Overton   for   the 

surveyor,  and  recognized  by  him,  is  in  view  of  the  law 
done  by  the  surveyor  himself.  Therefore,  if  it  was  in- 
tended by  him  at  that  time  not  to  run  to  the  tree,  but  to 
cut  off  the  survey  at  the  end  of  the  distance  called  for 
in  that  line,  and  abandon  the  point  at  the  tree,  then  and 
in  that  case  his  survey  would  be  confined  to  a  point  at  the 
end  of  said  distance.  But,  on  the  reverse  thereof,  if  it 
was  not  the  design  to  cut  off  any  part  of  the  line  actually 
run,  but  still  to  go  to  the  tree,  and  he  chose  to  call  the 
white  oak  tree  (if  that  be  the  one)  a  stake,  he  will  be 
entitled  to  go  to  it,  in  the  same  manner  as  though  he  had 
called  the  tree  by  its  name  instead  of  a  stake. 

But  if  the  surveyor  did  not  actually  run  to  the  tree. 
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and  mark  the  same  at  the  end  of  his  line  as  a  corner  at  Nashvii.le, 

,         .  ,       -    ,  ^   ,  1        1  t   -     ./T.  March,  1833.' 

the  time  the  balance  of  the  survey  was  made,  the  plamtin  v^^^v-^^ 
cannot  go  any  further  than  the  end  of  the  distance  called     Holland 
for  in  that  line;  or  if  it  was  intended  to  cut  off  the  land     Overton, 
actually  surveyed  at  that  point,  there  his  survey  must  ter- 
minate. 

But  it  is  said  that  notwithstanding  the  survey  had  been 
originally  run  up  to  the  tree  contended  for,  and  that  no 
part  of  the  survey  was  cut  off  by  dropping  the  tree  and 
inserting  the  stake,  yet  the  plaintiff  cannot  recover  un- 
der this  declaration,  because  the  plaintiff  has  not  put  the 
entire  true  ascertained  distance  in  his  declaration.  I  am 
of  opinion  that  tlie  land  is  well  described,  and  sufficient 
to  authorize  him  to  recover,  if  the  other  facts  are  for  him.*' 

Rucksy  for  plaintiffs  in  error. 

G.  S.  Yerger  and  Lacy^  for  defendants  in  error. 

Catron,  Ch.  J.  delivered  the  opinion  of  the  court. 

The  question  on  the  merits,  is,  was  the  white  oak,  the 
south  east  corner,  marked  for  Overton's  grant;  if  so,  it 
stands  one  hundred  and  thirty  four  poles  east  of  the  dis- 
tance called  for;  but  if  it  was  marked  as  a  corner  for  the 
grant,  (as  Williams  positively  swears  it  was,)  east  to  it, 
the  land  was  granted  to  Overton,  and  because  of  excess 
of  quantity,  cannot  be  disturbed.  From  the  white  oak, 
north,  there  is  a  plain  marked  line,  as  old,  and  marked 
with  the  same  instrument  to  all  appearance,  with  which 
the  other  lines  were  marked  by  Sampson  Williams^when 
he  made  the  original  survey.  These  marks  extend  north 
of  the  white  oak,  the  disputed  corner,  one  hundred  and 
fifty  or  two  bunded  poles. 

In  1806,  Overton's  tract  was  run  out  by  an  order  of 
court,  and  the  line  was  then  run  to  the  white  oak.  This 
was  reputed  to  be  Overton's  south  east  corner,  from  1796, 
as  was  the  line  running  north  from  it,  without  dispute*  or 
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Nashyillk,  doubt  of  the  fact,  until  1818  or  1819,  when  it  was  dis- 
v^^^C'*^  covered  Overton's  grant  did  not  call  for  the  white  oak, 
Holland     but  for  a  Stake  at  that  comer.     Other  surveys  and  grants 
Overtoa.     called  for  this  line,  at  early  and  later  dates,  as  Overton's 
eastern  boundary,  and   the   white  oak  as  his  south  east 
corner.     So  far  as  land  marks  can  be  fixed  by  reputation 
for  some  twenty-five  years,  this  white  oak,  and  the  line 
north  from  it,  were  established  as  Overton's.     This  must 
go  a  great  way.     Shortly  we  will  have  little  but  reputa- 
tion to  ascertain  boundary,  and  to  permit  this  line  to  be 
disturbed,   because  of  an  excess  of  land  in  the  grant, 
would,  I  feai*,  be  of  dangerous  tendency.     The  court  is 
of  opinion  there  is  no  error  in  the  charge  of  the  circuit 
court,  and  orders  the  judgment  to  be  affirmed. 

Peck,  J.  {dUsentiente.)  It  is  difficult  to  conceive 
how  the  jury  could  have  found  otherwise  than  for  the 
lessors  of  the  plaintiff,  upon  the  charge  of  the  court. 
Preparatory  to  delivering  what  the  court  no  doubt  honest- 
ly esteemed  to  be  the  law  applicable  to  the  case,  the  jury 
were  admonished  of  the  folly  of  finding  against  the 
charge.  This,  in  strictness,  we  have  nothing  to  do  with, 
fiirther  than  as  the  facts  and  law  of  the  case  may  be  viewed 
as  a  mixed  question.  That  it  was  a  question  directly 
mixed,  is  obvious  from  the  questions  being  presented  in 
various  attitudes,  and  being  found  in  one^or  the  other  by 
the  jury;  the  result  they  are  told  must  be  in  a  particular 
manner.  If  then,  as  to  these  attitudes,  the  jury  were  to 
apply  the  evidence  for  themselves,  it  seems  hard  to  per* 
ceive  how  they  could  be  said  to  find  against  the  charge. 
Passing  this,  we  will  view  the  case  in  an  aspect  not  pre- 
sented by  the  circuit  judge. 

The  plat  and  certificate  of  survey  was  the  act  of  Wil- 
liams, the  surveyor  and  witness.  That  plat  and  certificate 
was  evidence;  and  it  was  record  evidence,  which,  having 
been  produced  by  the  officer  under  oath,  he  could  not 
contradict.     I*  will  not  take  it  on  myself  to  say  it  is  con- 
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tradicted;  but  that  was  a  quesiioo  which  should  have  been  Nasrtillb, 
left  to  the  jury.  The  law  under  which  the  surveyor  act-  vJJjI^^liSS' 
ed,  required  that  in  his  return  he  should  have  specified  HoiUad 
boundaries  and  marks,  both  natural  and  artificial.  Has  .  Ovcrton. 
he  done  so?  He  tells  us  he  did  not;  that  a  white  oak 
greatly  beyond  the  distance,  was  marked  as  a  corner  for 
another  tract,  which  he  intended  to  call  for,  but  for  which 
he  substituted  a  stake  in  making  up  his  record.  How 
this  was,  I  an>  not  to  know;  it  belonged  to  the  jury  to 
judge  of;  and  if  they  had  been  told,  as  they  ought  to 
have  been,  that  it  was  the  best  evidence  of  the  things  it 
expressed,  and  the  jury  could  see  no  mistake  in  it,  but 
every  thing  consistent,  both  as  to  course,  distance,  quan- 
tity of  land  and  objects  specified,  it  is  possible  the  verdict 
might  have  been  the  other  way.  Nay,  the  jury  might 
have  thought,  that  if  the  rule  of  law  was  to  stop  at  dis- 
tance, where  a  stake  alone  was  called  for,  that  it  was 
either  contradicting  or  greatly  amplifying  the  plat  and 
certificate,  to  introduce  a  remote  though  marked  white 
oak.  This  argument  gains  the  more  strength,  when  it  is 
considered  that  In  Overton's  opinion  the  white  oak  could 
never  be  found.  If  in  his  opinion  it  could  not  be  found 
by  himself  or  his  surveyor,  then  it  was  fair  to  infer  a  lo- 
cator of  the  adjacent  land  would  not  be  likely  to  find  it; 
and  if  he  did,  not  being  called  for  in  the  certificate  or 
grant,  he  could  not  know  it  as  the  corner  of  that  grant. 
Then  to  allow  the  surveyor  to  retain  it  in  his  memory 
since  1793,  with  liberty  to  incorporate  it  now  for  then, 
would  greatly  incommode  such  as  might  wish  to  adjoin. 
Hence,  a  plain  principle  of  common  sense,  that  record  evi- 
dence expressly  to  the  point,  all  harmonizing,  and  nothing 
lost  that  the  state  undertook  to  grant,  is  the  best  evidence. 
The  memories  of  men  fail;  not  so  with  records;  and 
this  is  the  foundation  of  the  rule  that  course  and  distance 
are  safest  to  rely  upon  when  no  certain  object  is  called 
for. 

The  sweep,  if  I  may  so  speak,  given  to  special  entries, 
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Nas^ille,  keeping  off  those  desirous  to  appropriate  adjacent  lands, 

,.,^>V*^^  has  been  productive  of  almost  infinite  mischiefs.     Ap- 

Holland     propriations  of  lands  made  with  the  most  honest  intention, 

OvertoD.      have  yielded  to  the  form  of  surveying  the  elder  entry. 

Not  only   have   the   lands  been   lost,  but   the   honest 

and  well  meaning   have  suffered  ruin  in  litigation  and 

costs.     What  is  this  but  reversing  the  same  sweeping 

principle  with  grants,  which  of  all  documents  ought  to 

be  the  least  subject  to  it?     To  admit  extension  of  a  grant 

at  this  day  by  recollection  of  what  forty  years  ago  was 

intention,  is  more  mischievous  in  its  consequences,  than 

to  allow  an  enterer  to  hold  off  locators  in  all  directions 

to  the  extent  of  the  oblong  of  his  quantity. 

Again:  If  this  was  a  mistake,  and  the  case  is  put  upon 
this,  why  was  not  the  grant  amended,  and  the  mistake 
corrected?  Perhaps  the  reason  is  referable  to  the  proved 
fact,  that  the  grantee  did  not  believe  the  white  oak  could 
be  found.  The  consequence  has  been,  that  instead  of 
amending  the  grant,  at  the  last  moment," when  the  trial  is 
had,  the  memory  of  a  witness  is  substituted  in  the  place 
of  it;  and  time,  which  in  this  case  operated  as  a  witness, 
consistent  with  the  grant  as  it  reads,  is  proved  to  yield 
to  the  recollected  fact  of  intention,  and  the  monument  of 
forty  .years  is  removed. 

The  circuit  court  should  have  told  the  jury,  that  where 
the  plat  and  certificate  and  the  grant  were  consistent,  and 
where  the  calls  and  marks  on  the  ground  Harmonized  with 
them,  they  were  paramount  evidence;  but  where  harmony 
was  wanting,  and  something  had  to  be  substituted  to  save 
a  right,  memory  not  inconsistent  with  the  records  might 
be  let  in;  and  that  the  evidence  may  be  heard,  but  it 
must  be  weighed  with  the  other,  and  the  jury  left  free 
to  judge  of  the  facts  for  themselves. 

Judgment  affirmed. 
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Nashvills, 
Merrit  and  Neelt  w.  Governor,  we  o/,  ^c.      JJ^JS^^i^ 

Iq  a  sait  npon  an  administration  bond,  the  name  of  the  individnal  who  y 

fills  the  office  of  Governor,  need  not  be  used;  the  suit  may  be  brought     GoTernor. 
by  describing  the  plainti^  as  ''Governor  for  the  time  being." 

If  the  name  is  inserted  in  the  writ,  bat  not  m  the  declaration,  it  is  not 
a  yariance. 

Peck,  J.  delivered  the  opinion  of  the  court. 

The  only  question  we  think  it  necessary  to  notice  is 
that  which  arises  upon  the  demurrer.  The  writ  is  in 
the  name  of  Wm.  Carroll;  the  declaration  commences 
thus:  "Williamson, to  wit:  James  Neelyand  Samuel  Mer- 
rit were  taken  to  answer  the  Governor  of  the  State  of 
Tennessee  for  the  time  being,  who  sues  for  the  use  of 
Samuel  Craughran,  in  a  plea  that  they  render,"  &c. 
declaring  upon  an  administration  bond,  wherein  the 
defendants  acknowledged  themselves  "held  and  firmly 
bound  unto  the  Governor  of  the  State  of  Tennessee  for 
the  time  being,  in  the  sum  of  $2,000,  to  be  paid  to  the 
said  Governor,  his  successor  or  assigns."  Then  recites 
the  condition  and  assigns  breaches. 

There  was  a  special  demurrer  to  the  declaration.  Cau- 
ses: 1st.  Variance  between  the  writ  and  declaration.  3d. 
That  at  tlie  time  of  filing  the  declaration,  Wm.  Carroll 
was  not  Governor,  but  the  office  was  held  by  Samuel 
Houston.  3d.  The  suit  cannot  be  maintained  in  the 
name  of  the  officer,  without  giving  his  name. 

The  court  overruled  the  demurrer,  the  defendants 
pleaded  issuably,  trial  was  had,  and  judgment  for  the 
plaintiff. 

No  substantial  objection  being  found  in  the  proceedings 
subsequent  to  the  disposition  of  the  demurrer,  we  will 
consider  of  the  point  raised  by  it,  to  wit,  the  use  of  the 
title  of  Governor  without  giving  the  name  of  the  one  in 
being. 

62 
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^/^Hvn*^*      This  depends  upon  the  construction  of  the  act  of  1822, 

Mari:h,  1833.      ,         ^        ,  .    ,  .  ,  ,  .  ,  . 

ch.  16,  which  provides,  ^Hhat  any  person  interested  in, 
or  entitled  to,  a  recovery  on  any  bond  heretofore  or  here- 
after to  be  given  by  any  executor  or  administrator,  may 
commence  and  prosecute  a  suit  on  the  same,  in  the  name 
of  the  Governor  of  the  State,  for  the  time  being,  for  his 
or  her  use,  without  having  the  same  assigned  as  hereto- 
fore required  by  law^" 

This  act,  as  well  as  the  previous  one,  which  required 
an  assignment,  views  the  name  of  the  Governor  only  as 
a  matter  of  form  in  the  prosecution  of  a  suit  upon  the 
bond.  The  person  in  interest  using  the  name  of  the  Gov- 
ernor, is  liable  for  cost,  and  in  no  case  had  the  Governor 
any  control  over  the  suit.  Looking  to  the  substance,  and 
we  cannot  go  beyond  it,  is  there  enough  on  the  face  of 
the  declaration  for  the  court  to  proceed  upon.^ 

We  are  of  opinion  there  is.  The  declaration  is  in  the 
very  words  of  the  act,  ''may  prosecute  such  suit  in  the 
name  of  the  Governor  for  the  time  being."  It  maybe 
that  the  Legislature  intended  by  using  this  language  to 
provide  against  any  supposed  abatement  which  might  hap- 
pen in  consequence  of  another  person  coming  into  the 
office.  Be  that  as  it  may,  the  words  of  the  act  are  fol- 
lowed, and  the  law  can  give  the  form.  Therefore,  the 
declaration  is  perhaps  in  the  best  forpi  that  could  have 
been  adopted  to  meet  the  case. 

As  to  the  supposed  variance  between  the  writ  and  decla- 
ration, it  is  not  important  to  go  minutely  into  the  doctrine 
of  such  a  variance,  by  inquiring  how  advantage  shall  be 
taken  of  it;  it  is  enough  to  say  that  the  name  being  inserted 
in  the  writ,  may  be  treated  as  surplussage,  and  then  the 
writ  and  declaration  will  sufficiently  correspond,  or  the 
name  of  the  Governer,  Wm.  Carroll,  being  used,  may  be 
taken  to  supply  the  place  of  the  terras  in  the  act,  "for 
the  time  being."  Bui  be  this  viewed  as  it  may,  whenev- 
er we  consider  it  matter  of  form,  the  objection  vanishes. 
Every  reasonable  intendment  must  be  taken  to  support  an 
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action  on  these  bonds;  those  having  interest  under  them^  m^^T^imo' 
have  had  no  agency  in  their  formation ;  as  they  are  the  v^^^v-^^ 
creatures  of  the-  law,  it  is  but  reasonable  the  law  should       Welle 
give  construction  to  support,  not  to  defeat  the  work  of       Gaat. 
her  own  hands.     As  in  England  oyer  of  the  writ  was  not 
allowed,  the  matter  could  not  be  pleaded  in  abatement; 
and  it  would  seem  for  the  same  reason  the  variance  could 
not  be  pointed  out  on  demurrer.     In  this  country  we 
give  oyer  of  the  writ;  but  if  upon  the  whole  record  the 
merits  have  been  reached,  we  apply  our  jeofTails,  and 
take  the  writ   as   having  been  amended,   especially  in 
cases  where  the  objectionable  matter  extends  to  nominal 
parties  or  form  only. 

Judgment  affirmed. 

Washington^  for  plaintiff  in  error. 

Craighead  and  Foster ^  for  defendant  m  error. 


Wells  vs.  Gant. 

Where  a  constable  collects  money  upon  an  exeeation,  and  the  prinoi* 
pal  told  him  when  the  money  was  tendered,  that  he  might  keep  it  for  sev- 
eral weeks  or  months,  the  securities  of  the  constable  are  discharged. 

Gant  recovered  a  judgment  against  William  Webb,  for 
ninety  dollars  and  fifteen  cents;  the  execution  of  this 
judgmeni  was  stayed  by  James  Caperton;  at  the  expira- 
tion of  the  stay,  an  execution  was  pkced  in  the  hands  of 
William  W.  Haley,  a  constable  of  Williamson  county, 
who  collected  the  money  upon  it.  Wells  was  one  of 
Haley's  securities,  for  the  faithful  discharge  of  his  duties 
as  constable. 

Gant  moved  against  Haley  and  Wells  for  judgment,  for 
not  paying  to  him  the  money  so  collected  by  him  as  afore- 
said, and  a  judgment  was  rendered  in  favor  of  Gant  in  the 
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Nashville,  circuit  court  of  WilliamsoD  county;  from  this  judgment 

s^^^O^^Jf  Wells  prosecuted  an  appekl  in  the  nature  of  a  writ  of  er- 

Wells       ror  to  this  court.     The  facts  upon  which  Wells  relies  as 

Qaat.       a  defence  are  as  follows:  That  after  the  money  had  been 

collected  by  Haley,  Gant,    upon  being  informed  of  it, 

and  upon  its  being  tendered  to  him,  told  him  to  keep  the 

money  for  six  or  eight  weeks,  or  as  one  witness  says,  for 

two  or  threo  months;  that  at  the  time  tliis  took  place, 

Haley  was  good  for  the  money,  but  afterwards  became 

and  was,  when  the  motion  was  made,  insolvent. 

jR.  C  Foster,  for  plaintiff  in  error. 

JV*.  Perkins,  for  defendant  in  error 

Peck,  J.  delivered  the  opinion  of  himself  and  Judge 
Whtte.  This  cause  came  into  the  circuit  court  by  pe^ 
tition  and  certiorari.  The  principal  grounds  in  the  peti- 
tion are,  that  no  notice  was  given  the  security  of  the  in- 
tended motion;  therefore,  the  petitioner  couM  not  appeal: 
That  after  the  money  had  been  collected,  day  was  given 
by  the  plaintiff  in  the  execution,  to  the  constable,  for 
payment:  That  by  such  indulgence,  after  the  money  was 
made,  the  same  was  lost;  and  that  the  justice  had  no  ju- 
risdiction ^  There  was  no  motion  to  quash,  but  a  motion 
to  dismiss,  which  was  overruled. 

The  circuit  court  gave  judgment  for  the  plaintiff  in  the 
motion.  The  proof  shows,  that  Wells  agreed  with  the 
eonstable  that  he  might  keep  the  money  six  or  eight 
weeks;  within  that  time  he  was  solvent,  but  became  in- 
solvent before  the  motion  was  made.  The  co-security  is 
also  insolvent.  By  tlie  record  it  appears  that  twelve 
months  elapsed  from  the  time  the  money  had  been  col- 
lected until  the  time  of  making  the  motion. 

The  act  of  giving  indulgence  to  the  officer,  is,  under 
the  circumstances  of  this  case,  fatal  to  the  demand  against 
the  security.  The  law  is,  if  the  Constable  fail  or  refuse 
to  p^r  on  application,  judgment  shall  be  given.     Appli- 
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cation  is  indispensable.     Here,  if  application  bad  been  ^"^^^l^'l^' 

made  for  the  money,  an  agreement  followed  upon  it,  s^^^v-^^w 

iwhicb  has  proved  prejudicial  to  the  security-     The  effect       Wciu 

of  letting  the  money  remain  in  the  hands  of  the  consta-        Gant. 

ble,  whether  it  be  considered  as  a  loan  or  accommoda"' 

tion,  placed  the  plaintiff  in  execution  and  the  constable 

in  a  new  relation,  to  which  the  security  was  neither  privy 

or  party.     The. plaintiff  should  not  have  been  liberal  at 

the  expense  of  the  security;  and  the  loss,  if  any  happens, 

should  rest  upon  him  giving  the  indulgence.     If  the  plain^ 

tiff  intended  to  make  the  security  liable,  he  ought  to  have 

been  reasonably  prompt  in  both  demand  and  coercion. 

So  far  from  this,  indulgence  by  agreement  is  given  for 

weeks,  and    as  some  of  the  witnesses  say  for  months. 

The  money  had  been  collected  the  8th  of  April,  1328, 

and  notice  of  the  intended  motion  given  7th  April,  1829, 

one  year  afterwards,  the  co-security  and  constable  both 

ihen  insolvent;  the  surety  uninformed  either  of  the   fact 

of  indulgence,  or  of  the  motion  against  him. 

In  New  York  it  has  been  held,  that  an  agreement  by 
which  the  holder  of  a  promissory  note  gives  time  to  the 
maker,  discharges  the  endorser,  if  such  indulgence  be  to. 
his  prejudice.  9  Cow.  194.  To  the  same  effect  is  the 
case  of  Cane  vs.  Caldwell,  (3  John.  R.  384;)  and  if  the 
bolder  receive  part  and  indulge  for  the  balance,  to  retain 
the  liability  of  the  endorser  be  must  have  notice.  1  John. 
Cases,  131:  3  M 'Cord,  13. 

Creditor  indulgence  given  to  the  maker,  acceptor,  en- 
dorser or  promissor,  is  a  consent  to  hold  the  demand  on 
those  indulged,  and  no  other.  7  Mas.  Rep.  494. 

It  is  true,  that,  as  a  general  rule,  some  consideration 
should  be  given  as  the  grounds  of  delay,  because  that 
would  bind  the  parties  to  the  contract  for  indulgence. 
But  there  are  other  rules  evidently  deducible  from  the 
cases,  and  they  may  be  summed  up  in  these:  If  the  act  of 
indulgence  be  done  to  the  injury  of  the  surety;  or,  if  the 
terms  of  the  obligation  be  varied;  or,  if  the  time  for  per- 
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N/BHVJLI.B,  formaDce  be  enlarged,  without  the  consent  of  the  securi* 

March,  1833.      .      ,  .„  ,        ,.      ,  ,  x   ,         »^ 

v^r-sy/-^^  tfy  he  Will  be  discharged.  10  John.  R.  587. 

We\u  If  iiDder  these  and  the  like  circumstances,  a  surety,  or 

Gant.  one  Standing  in  that  character,  would  be  dischai^ed,  for 
stronger  reasons  the-  present  case  as  made  out  in  the  proof, 
discharges  the  plaintiff  in  error.  The  law-merchant  sup- 
poses that  those  standing  in  the  relation  of  maker  and 
endorser  have  the  means  of  securing  each  other;  and  it 
is  on  this  principle  that  vigilance  in  giving  notice  shall  se* 
cure  liability. 

But  in  the  case  before  us,  the  means  of  a  surety  for  an 
officer  securing  himself,  is  not,  as  in  the  other  case,  in- 
ferable. The  argument  in  favor  of  the  surety  for  an  officer, 
may  be  carried  much  further.  Such  an  one  has  a  right  to 
suppose  that  in  all  cases  the  duty  will  be  well  performed. 
The  writ  directs  when  and  where  the  money  shall  be  paid, 
and  the  officer  acts  on  oath.  What  power  has  the  secu- 
rity to  coerce  faithful  execution  and  accountability.^  As  no 
one  can  coerce  in  a  case  like  the  present  but  the  plaintiff  in 
execution,  if  he  can  agree  with  the  officer  and  indulge  at 
pleasure  with  the  use  of  the  money,  because  the  security 
is  bound,  then  of  all  men  the  security  would  be  the  most 
helpless.  Secret  combinations  or  caprice  might  niin 
him.  While  the  law  regards  the  rights  of  the  plaintiff  in 
the  execution,  it  will  not  overlook  that  of  the  security; 
and  in  all  cases  where  the  question  is  presented  to  the 
court  in  this  summary  mode  of  proceeding,  matters  equi- 
table as  well  as  legal,  to  attain  what  is  justice,  must  be 
regarded. 

Therefore,  the  circumstances  which  have  followed  this 
indulgence,  one  year  having  expired,  both  the  officer  and 
co-security  having  in  the  meantime  become  insolvent,  pre- 
sents a  plea  which  to  my  mind  is  irresistible  for  the  plain- 
tiff in  error.  So  far  as  he  is  affected  by  the  jud;jment,  it 
must  be  reversed. 

Grekn,  J.     The  opinion  of  my  brothers,  Wfayte  and 


Digitized  by  VjOOQIC 


OF    THE    8TAT£    OF    TENNESSEE.  495 

Peck,  I  think  goes  too  far.     I  am  not  willing  to  say  that  Nashvulb, 

°  .         .  ,      I  .       .      ,        -r  •;  March,  1833. 

a  mefe  consent  to  wait  with  the  principal  a  few  weeks  or  v.^^^v^^^ 
months,  without  any  consideration,  without  taking  any  Weiu 
new  security,  an  agreement  having  no  binding  effect  upon  Gaoc 
the  parties,  shall  in  ordinary  cases »  be  sufficient  to  release 
the  security.  I  concur  in  the  positions  laid  down  by  the 
supreme  court  of  the  United  States,  in  the  case  of 
McLemore  vs.  Powell,  (12  Wheat.  654,)  and  consider 
them  the  sound  and  safe  rules  upon  this  subject.  The 
security  may,  by  our  act  of  1801,  ch.  18,  give  the  notice 
therein  specified,  and  put  the  risk  of  delaying  to  bring 
suit  upon  the  holder  of  the  note.  An  endorser  of  a  note 
or  bill  of  exchange,  having  been  fixed  with  notice,  may 
make  payment  of  the  note  or  bill,  and  sue  the  maker  or 
drawer  himself.  A  mere  argreeraent,  not  obligatory  on  the 
parties,  cannot  prevent  his  remedy,  nor  injure  him.  But 
if  a  binding  contract  be  made  with  the  principal  for  delay, 
the  security  would  be  injured,  for  he  could  not  sue.  By 
the  payment,  he  would  only  be  placed  in  the  situation  of 
the  holder,  and  the  principal  debtor  could  insist  upon  his 
contract.  In  such  case  the  security  would  be  discharged. 
Chitly  on  Bills,  292:  12  Wheat.  5^4:  9  Cowan,  194: 
10  John.  58.  The  case  before  the  court,  however,  pre- 
sents a  different  aspect  from  that  of  joint  obligors  of  a 
note,  or  endorsers  of  a  bill  of  exchange.  Here  the  de- 
fendant was  security  for  a  constable.  The  act  of  1801, 
ch.  18,  does  not  apply  to  such  a  case.  The  security 
knows  that  the  law  requires  the  officer  for  whom  he  is 
bound  to  return  process  within  a  given  time,  and  pay 
over  moneys  by  him  collected.  It  is  a  reasonable  ex*' 
pectation  that  a  plaintiff  whose  execution  is  in  the  hands 
of  the  officer,  will  enforce  a  strict  accountability.  The 
security  cannot  be  supposed  to  make  himself  acquainted 
with  the  thousand  executions  which  come  into  the  hands 
of  the  officer,  so  as  to  enable  him  to  know  whether  the 
money  is  collected,  and  if  collected  whether  it  is  paid, 
and  in  case  of  non-payment,  to  notify  every  plaintiff  to 
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Nabhtille,  proceed  against  the  constable.     He  is  indeed  in  a  most 

s^F^v^^  helpless   and  responsible   condition.     The   plaintiff  in 

Ghoison      agreeing  to  leave  his  money  in  the  officer's  hands,  in  effect, 

Browo.      loans  him  the  money,  puts  the  security  in  great  jeopardy, 

and  seriously  injures  him.     Having  done  so,  I  think  it 

ought  to  be  at  his  risk,  and  that  he  ought  not  to  recover 

in  his  motion  against  the  security.    7  Johns.  R.  332. 

Catron,  Ch.  J.  I  concur  with  Judge  Green  in  the 
positions  taken  in  the  fore  part  of  his  opinion. 

As  to  the  conclusion,  that  the  security  to  the  constable 
is  discharged,  in  this  case,  by  the  time  given  the  consta- 
ble to  pay,  I  have  doubts,  and  am  inclined  to  a  contnuy 
opinion;  but  wish  not  to  be  understood  as  giving  Bny 
on  the  conclusion. 

Judgment  reversed. 


GnoLsoN  V8,  Brown. 

The  defendants  coyenanted  as  follows:  '*On  or  before  the  first  daj  of 
March,  1S29,  we,  or  either  of  ns,  promise  to  pay  William  Ghoison  or 
order,  the  sum  of  thirteen  fauadred  and  fifty  dollars,  to  be  discharged  on 
that  day  m  cash  notes  on  good  s9lTent  men  in  Giles  connfy,  to  be  doe  at 
the  time,  for  yalue  received.*'  Held,  that  the  value  of  the  notes  npon 
the  day  they  were  to  be  paid,  was  the  measure  of  damages. 

Where  the  condition  of  an  appeal  bond  is,  to  prosecute  the  appeal  in 
error  with  effect,  or  poy  all  costs  and  damages,  &c.  jadgment  cannot  be 
rendered  againsf  the  secnrities  in  the  bond  for  the  principal  judgment,  al- 
though the  action  is  covenant. 

Covenant  upon  the  following  instAiment:  ^^On  or  be- 
fore the  first  day  of  March,  1829,  we,  or  either  of  us 
promise  to  pay  William  Ghoison  or  order,  the  sum  of 
thirteen  hundred  and  fifty  dollars,  to  be  discharged  on  that 
day,  in  cash  notes,  on  good  solvent  men  in  Giles  county, 
to  be  due  at  the  time,  for  value  received. 
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The  defendant  below,  Brown,  pleaded  covenants  per-  ?j^^^i^"» 

r  1  •      u-    1     •  1  mi-  March.  1833. 

formed,  on  which  issue  was  taken.     Ihe  county  court  v^^-v-^*^ 
refused  to  hear  evidence  or  proof  showing  what  the  value      Ghoisoa 
of  cash  notes  were.     Upon  this  ground  its  judgment  was      Browo. 
reversed  in  the  circuit  court  upon  writ  of  error. 

Upon  the  trial  of  the  cause  in  the  circuit  court,  the 
defendant  offered  to  prove  by  several  witnesses,  the  dif- 
ference between  cash  notes  and  gold  and  silver;  this  evi- 
dence was  objected  to,  but  was  received  by  the  court. 
The  witnesses  then  proved,  that  the  notes  were  general- 
ly worth  about  twenty  per  cent,  less  than  gold  and  silver. 
Other  witnesses  stated,  that  the  intrinsic  value  of  the 
ootes  was  about  from  eight  to  fifteen  per  cent,  discount. 
The  jury  under  the  charge  of  the  court,  found  a  verdict 
for  the  plaintiff  for  $1269  64. 

The  defendant  moved  for  a  new  trial,  upon  the  ground 
that  the  verdict  was  against  evidence,  the  jury  only  al- 
lowing a  difference  between  cash  notes  and  gold  and  sil- 
ver, of  fourteen  per  cent. ;  whereas,  from  tlie  proof,  it  was 
contended  they  ought  to  have  deducted  at  least  twenty 
per  cent.  The  court  overruled  the  motion.  The  defen- 
dant prayed  and  obtained  an  appeal  in  the  nature  of  a 
writ  of  error  to  this  court,  and  entered  into  bond  and  se- 
curity, conditioned  as  follows:  "the  condition  of  the 
above  obligation  is  such,  that  whereas  the  above 
named  Edward  M.  Brown  and  Lewis  H.  Brown,  have 
this  day  prayed  and  obtained  an  appeal  in  the  nature 
of  a  writ  of  error,  from  the  sentence  and  judgment  of 
the  court  in  the  case  of  William  Gholson,  plaintiff,  against 
the  said  Edward  M.  and  Lewis  H.  at  the  FeJbruary  term 
of  the  Giles  circuit  court,  for  the  sum  of  $1269  64,  to 
the  next  court  of  errors  and  appeals,  to  be  holden  at 
Nashville.  Now  if  the  said  Edward  M.  and  Lewis  H. 
^  shall  well  and  truly  prosecute  said  appeal  with  effect,  or 
in  case  of  failure  therein,  pay  and  satisfy  all  costs  and 
damages  that  may  be  awarded  against  them  for  wrongfully     . 
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Nashyillb,  prosecudng  said  appeal,  then  this  obligation  to  be  void, 

v^^^v^-^J  otherwise  to  remain  in  full  force  and  virtue.*' 

GhoUoD         Riversy  for  Brown.     The  law  is  now  perfectly  settled, 

IBrowD.      that  in  a  case  of  this  kind,  the>  measure  of  damages  is 

the  value   of  the  cash  notes  upon  the  day  they  are  to 

be  paid.  Gamble  vs.  Hatton,  Peck's  Rep.  130:  Hicklm 

vs.  Tucker,  2  Yerger's  Rep.  448:  Murry  vs.  M'Mackin, 

decided  at  Jackson  at  the  last  term,  (a) 

In  this  case  the  jury  allowed  a  difference  of  fourteen 
per  cent,  betweenthe  cash  notes  and  gold  and  silver. 
The  proof  shows  there  was  at  least  a  difference  of  twen- 
ty per  cent.  The  verdict  was  against  the  strength 
of  the  testimony,  and  a  new  trial  ought  to  have  been 
granted. 

Rueksy  for  Gholson.  This  case  is  stronger  for  the 
plaintiffthan  Gamble  vs.  Hatton,  (Peck's  Reports,  130,) 
where  the  note  was  for  $629  in  current  bank  notes. 
Judge  Haywood  construed  it  of  current  bank  notes: 
Judges  Whyte^and  Brown  overruled  him;  but  the  case 
was  afterwards  held  up  upon  advisement.  The  words 
here  are  not  to  pay  $1350  of  cash  notes,  but  to  pay  that 
sum  of  money,  to  be,  or  which  may  be  discharged  in 
cash  notes. 

The  former  has  been  said  to  be  a  covenant  for  a  spe- 
cific thing,  but  the  latter  is  an  agreement  for  money,  with 
a  condition  for  the  benefit  of  the  obligor,  which  he  may 
either  avail  himself  of  or  waive,  at  his  option.  Dyer, 
14,  16,  17:  5  Coke,  22:  1  Dane's  Abr,  176. 

If  an  obligor  does  not  take  advantage  of  a  possible 
condition,  he  must  pay  the  debt. 

So  also,  if  he  himself  render  the  condition  impossible. 
5  Dane's  Abr.  179. 

In  Yelverton,  133,  the  defendant  pleaded  that  the  bond 


(«)  AnU,  41. 
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'  was  delivered  after  the  time  when  the  coDdition  was  to  w^"^'^?^!?* 
have  been  performed;  by  which  he  made  the  bond  single,  v^^^v*^^ 
6  Dane's  Abr.  180.  GhoUon 

But  even  if  this  note  was  for  $1390,  tn/or  of  cash      Browa. 
notes  on  solvent  men,  the  case  of  M'Connel  and  Brown 
vs.  Caldwell,  (Mar.  and  Yerger's  Rep.  101,)  is  an  au- 
thority for  the  plaintiff. 

In  that  case  the  bond  in  effect,  was  a  bond  to  pay  $400 
in  current  bank  notes;  it  stood  upon  demurrer,  and  judg* 
ment  was  given  for  the  plaintiff  for  $400,  upon  the  coi|« 
sideration  that  the  parties  had  contracted  for  bank  notes  of 
specie  value. 

And  so  say  we  in  the  present  case. 

What  is  a  cash  note  worth  on  a  solvent  tnan  when  due.^ 
The  law  fixes  it!i  value  at  the  amount  of  money  specified 
on  its  face,  and  six  per  cent,  thereon  until  paid,  and  a 
man's  money  is  not  worth  more;  he  cannot  lend  it  for 
more.  The  great  struggle  upon  this  question  has  been 
to  adopt  the  law  of  the  shaver  and  the  usurer,  instead  of 
the  law  of  the  land. 

Suppose  the  plaintiff  wishes  his  money  to  remain  on 
interest,  then  it  will  be  admitted  the  notes  would  be 
worth  as  much  as  the  money.  Suppose  he  wishes  to 
collect  the  debt,  a  solvent  roan  is  presumed  to  be  ready 
to  pay  his  debt  as  soon  as  it  falls  due. 

Suppose  he  must  sue,  he  had  as  soon  sue  one  solvent 
man  as  another^ 

The  construction  contended  for  on  the  other  side  is 
most  unjust.  It  offers  a  premium  to  all  obligors  in  this 
description  of  contracts,  (and  they  are  numerous,)  to  vi- 
olate their  engagements.  It  will  say  to  these  defendants, 
we  will  make  it  your  interest  to  withhold  your  cash  notes 
and  collect  them  yourselves;  you  can  collect  the  whole 
$1350,  the  plaintiff  can  only  recover  $1161  of  you,  and 
you  will  make  a  clear  profit  of  $189,  by  violating  your 
bargain. 
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Nashvillb,      It  is  contrary  to  morals  as  well  as  to  law,  that  a  man ' 
v.^'N^^^J  should  deriye  a  benefit  from  his  own  wrong.     5  Dane^ 

Gholson       179. 

BrowB.  In  Brooks  vs.  Hubbard,  (3  Cow.  Rep.  58,)  the  note 

was  for  $250,  in  brown  cotton  shirting,  at  30  cents  per 
yard;  the  shirting  had  fallen  to  20  cents  when  the  note  be- 
came due.  All  the  judges  agreed,  that  the  sum  expressed 
showed  the  indebte^ess,  to  wit,  $250,  and  tbe  residue  of 
the  note  gave  tbe  defendant  an  option  to.paj  it  in  a  collat- 
eral way,  which  if  he  failed  to  take  advantage  of,  mtist 
leave  the  agreement  as  though  it  comprised  only  the  ex- 
pression, "I  promise  to  pay  $250.'* 

Bramliit^  also,  argued  for  the  defendant  in  error,  in 
support  of  the  position  assumed  by  Mr.  Rucks. 

Catron,  Ch.  J.  delivered  the  opinion  of  the  court- 

The  defendant  below.  Brown,  covenanted  and  agreed  to 
and  with  the  plaintiff,  that  on  or  before  the  first  of  March, 
1829,  the  said  defendant  (together  with  his  said  joint 
and  several  covenantors  who  are  above  named  and  who 
are  not  sued  in  this  action  or  either  of  them)  would  pay 
the  said  plaintiff  or  order  the  sum  of  $1350,  to  be  dis- 
charged on  that  day  in  cash  notes  on  good  solvent  men 
in  Giles  county,  to  be  due  at  that  time,  for  value  re- 
ceived. 

Is  the  construction  of  this  covenant  that  it  should  be 
paid  in  cash  if  the  notes  of  hand  were  not  paid  on  the 
first  of  March,  1829;  or,  that  their  value,  as  a  measure 
of  damages,  should  be  only  recovered  firom  the  defend- 
ant? 

As  a  standard  of  quantity,  no  words  can  be  employed 
more  aptly  to  express  it.  Dollars  as  a  standard  of  quan- 
tity, secured  by  the  face  of  the  notes  of  hand,  was  the 
only  measure  furnished  by  our  language  applicable  to  the 
nature  of  the  property  to  be  paid. 


Digitized  by  VjOOQIC 


OF   THE    STATE    OF   TENNESSEE.  501 

Negotiable  securities,  in  the  form  of  bank  paper,  bills  Nabhtillb, 

^  ,  ,  .  ,  J     1  March,  1833. 

of  ezchange,  and  promissory  notes,  have  assumed  charac-  v«^*v^^^ 
teristics  of  property,  and  enter  largely  into  the  transac-  GhoUon 
tions  of  society.  That  they  are  worth  in  current  coin  Brown. 
the  amount  called  for  by  their  face,  is  untrue  generally; 
and  if  one  covenants  to  pay  another  a  certain  number  of 
dollars  to  be  discharged  in  notes  of  hand,  it  is  only  meant 
he  undertakes  to  deliver  to  the  obligee  paper  calling  for 
that  quantity,  be  the  paper  worth  more  or  less.  Often 
in  cases  of  foreign,  and  sometimes  domestic  bills  of  ex- 
change, the  paper  would  be  worth  more  than  specie  dol- 
lars. In  commercial  cities,  the  market  value  of  bills  of 
exchange  is  daily  know^ :  that  they  would  any  day  in  the 
year  be  of  precise  specie  value,  no  dealer  in  bills  would 
imagine.  If  a  merchant,  or  banker  here,  were  to 
covenant  he  would  in  ninety  days  pay  another  five 
thousand  dollars  in  bills  on  Philadelphia,  and  fail,  he 
might  injure  the  obligee  more  than  five  thousand  dollars, 
because  the  bills  probably  would  be  worth  more.  So 
they  might  be  worth  less.  The  terms  of  quantity  are 
descriptive  of  the  property  contracted  for,  and  do  not 
fix  the  value  of  the  notes  as  bills  at  a  specie  standard; 
because  of  the  imperfection  of  language,  and  the  nature 
of  the  property,  it  cannot  be  described  without  using  the 
name  of  the  principal  and  most  common  current  coin.  ' 

A  covenant  to  pay  cash  notes,  on  good  and  solvent  men 
residing  in  Giles  county,  calling  for  $1350,  was  a  con- 
tract for  property,  and  the  value  of  that  property  in  the 
current  coin  of  the  United  States  on  the  day  the  cove- 
nant was  broken,  was  the  measure  of  damages.  What 
the  notes  were  worth  in  current  coin,  was  a  fact  sub- 
ject to  proof,  and  which  we  think  was  correctly  submit- 
ted to  the  jury  in  this  cause.  Murray  vs.  McMackin, 
Jackson,  1833:  Gamble  vs.  Hatton,  Peck's  Rep.  130, 
per  Haywood,  Judge. 

2.  How  far  the  securities  are  liable  on  the  appeal  bond 
to  this  court,  was  decided  in  the  cause  of  Brown  and  others 
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M^T^V^'  VS.  Banks,  assignee,  during  this  term.     The  bonds  are 
v.^^v'^^  in  the  same  words,  and  we  think  there  is  nothing  in  the 
GhoUoo      distinction  attempted,  that  this  action  of  covenant  sounded 
Browo.      in  damages  below.     The  act  of  1827,  c.  72,  says,  in  ac- 
tions for  the  payment  of  promissory  notes,  if  an  appeal  in 
the  nature  of  a  writ  of  error  be  prosecuted,  the  security  for 
the  party  appealing,  shall  be  bound  for  the  payment  of  the 
whole  debt,  damages  and  costs,  and  for  the  satisfaction 
of  the  judgment  of  the  superior  court.     The  securities 
here  are  only  bound  for  the  damages  and  costs  that  may 
be  awarded  against  their   principals  in  this  court,  for 
wrongfully  prosecuting  the  appeal. 

1.  We  affirm  the  judgment  of  the  circuit  court.  2. 
.We  award  to  the  appellee,  Gholson,  damages  after  the  rate 
of  12  1-2  per  centum  per  annum.  S.  We  adjudge  the 
plaintiffs  in  error  to  pay  the  costs  of  this  court.  These 
are  the  damages  and  costs  imposed  by  law  for  wrongful- 
ly prosecuting  the  appeal,  and  none  other  can  be  ad- 
judged without  doing  violence  to  the  plain  import  of  tlus 
bond.  ,  Lewis  H.  Brown's  death  will  be  entered  of  re- 
cord, and  judgment  be  rendered  as  in  Banks  against 
Brcwn.  (a) 

Judgment  affirmed. 

(a)  Ante,  108. 
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Na8hvillb» 
Sei-lars  w.  Davis.  ?^^:iS 

A  second  marria|^  doring  ihe  ^istence  of  the  first  marriage  of  one  of 
the  parties,  renders  the  second  Toid  to  aU  intents  and  purposes. 

A  gift  from  a  father  to  his  daughter,  who  was  married  to  a  man  whosii 
first  wife  was  still  living,  and  from  whom  he  was  not  divorced  at  the  time 
of  his  second  marriage,  vests  the  property  in  the  daughter;  she  being  con- 
ridered  in  law  still  a  ftmt  $ole. 

But  had  the  gift  been  direct  to  the  supposed  husband,  the  property 
would  not  have  vested  in  the  daughter. 

A  sale  of  the  property  by  the  supposed  husband,  the  daughter  consent- 
ing and  agreeing  thereto,  is  not  binding  upon  the  daughter;  she  being  at 
the  time  of  the  sale,  and  at  the  time  she  confirmed  it,  an  infant  under 
twenty-one. 

The  supreme  court  wHI  not  reverse  a  judgment  upon  the  ground  that 
the  verdict  b  against  evidence,  unlou  there  be  a  great  preponderance  of 
testimony. 

Detinue  for  a  slave  named  Wiltshire.  The  defendant 
below,  Eliza  Ann  Davis,  was  married  on  the  12th  of  Ju- 
ly, 1827,  in  the  county  of  Maury,  to  Wm.  D.  Mitchel. 
At  and  before  the  time  of  this  marriage,  Mitchel  was  a 
married  man,  he  having  been  married  in  Alabama  previous- 
ly to  a  certain  Susan  Mitchel,  who,  at  the  time  he  married 
defendant  in  error,  was  still  alive.  Shortly  after  bis  sup- 
posed marriage  with  the  defendant  in  error,  her  father, 
William  E.  Davis,  called  her,  and  in  presence  of  her 
supposed  husband,  gave  to  her,  by  name,  the  slave  in 
controversy,  together  with  other  property.  Mitchel, 
the  supposed  husband,  afterwards  sold  the  slave  to 
the  plaintiff  in  error,  Sellars,  for  a  full  and  fair  consid* 
eration.  At  the  time  of  the  sale,  the  defendant  in  error, 
who  supposed  herself  the  wife  of  Mitchel,  was  present, 
and  assented  to  the  sale.  She  was  not  then  twenty-one 
years  old,  nor  did  she  know  that  her  supposed  husband 
was  in  fact  married  to  another  woman  at  the  time  of  bis 
marriage  with  her.  Nor  does  the  proof  show  that  the 
plaintiff  in  error,  when  he  purchased  and  paid  for  said 


Digitized  by  VjOOQIC 


504  CASES    IN   THE    SUPREHE    COURT 

Nashville,  slave,  had  any  knowledge  of  this  fact.     Shortly  after  the 

v.^nA'^J  sale  of  the  boy  to  Sellars,  Mitchel  was  arrested,  and  was 

Seiian      afterwards  tried  and  convicted  of  bigamy.     The  defen- 

'  Davw.       dant  in  error,  after  his  said  conviction,  brought  this  action 

to  recover  the  boy. 

The  judge,  upon  the  trial  in  the  circuit  court  of  Mau- 
ry county,  charged  the  "jury,  ''that  if  they  believed  from 
the  evidence,  that  William  D.  Mitchel  was  lawfully  mar* 
ried  in  the  State  of  Alabama,  to  Susan  Mitchel,  that  then 
the  second  intended  marriage  with  the  plaintiff,  Eliza 
Ann  Davis,  was  null  and  void,  and  that  he  could  not  ac- 
quire in  consideration  of  that  supposed  marriage,  any 
right  or  title  to  property  that  was  given  by  William  E. 
Davis  to  his  daughter,  Eliza  Ann.  And  further,  if  they 
believed  from  the  proof,  that  the  negro  boy,  Wiltshire, 
was  given  to  Eliza  Ann  Davis  by  her  father,  and  was  af- 
terwards sold  by  her  supposed  husband  to  the  def<mdant,* 
Hardy  Sellars,  for  a  valuable  consideration,  without  her 
knowledge  and  consent,  that  such  sale  conveyed  no  title, 
to  the  purchaser.  And  moreover,  if  she  even  agreed  or 
consented  to  said  sale,  (she  being  an  infant,)  and  without 
a  full  knowledge  of  her  rights,  and  not  intending  to  per- 
petrate a  fraud,  that  said  sale  could  pass  no  right  or  title 
to  the  defendant.  But  if  the  jury  believed  from  the  tes- 
timony, that  the  slave  in  controversy  was  given  solely  and 
alone  to  Mitchel,  that  then  his  subsequent  sale  to  the  de- 
fendant, Sellars,  is  good  in  law;  or  if  the  jury  believed 
the  slave  in  controversy  was  given  to  the  plaintiff,  Eliza 
Ann  and  William  D.  Mitchel,  jointly,  that  then  this  ac- 
tion could  not  be  maintained  by  the  plaintiff  alone." 

The  juiy  returned  a  verdict  for  the  plaintiff,  upon  which 
judgment  was  entered. 

Webber  and  Lacy,  for  plaintiff  in  error. 

^        A.  C.  Foster,  jr.  for  defendant  in  error. 
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Oreeit,  J.  delivered  the  opinion  of  the  court. 

The  marriage  of  the  defendant  in  error  to  Mitchel,  he 
having  at  the  time  another  wife,  to  whom  he  was  lawful- 
ly married,  was  void  to  all  intents  and  purposes.  This 
transaction  must  be  considered,  therefore,  as'  though^  the 
marriage  had  never  taken  place.  Her  condition  was  not 
in  law  changed  thereby.  Slhe  continued  a /erne  8ok^  and 
Mitchel  was  a  stranger.  If  thus  situated,  her  father  gave 
the  negro  in  question  to  her,  she  was  not  the  less  ca^ 
pable  of  taking  and  holding  the  title,  because  of  her 
void  marriage  to  Mitchel.  True,  the  father  supposed 
she  was  lawfully  married,  and  that  the  property  he  wad 
bestowing  on  her,  would  by  virtue  of  the  marriage 
vest  in  Mitchel.  But  that  did  not  make  it  a  gift  to  Mitch' 
el.  He  made  the  gift,  supposing  a  certain  legal  relation 
to  exist  between  his  daughter  and  Mitchel,  and  that  from 
that  relation,  certam  legal  consequences  would  result.  If 
in  point  of  fact,  this  legal  relation  did  not  exist,  does  not 
the  conclusion  follow,  that  the  legal  consequences  did  not 
result?  It  is  said  the  father  gave  the  property  because 
he  thought  his  daughter  was  married.  That  may  be  true, 
but  it  does  not  follow  that  he  must  be  therefore  consider* 
ed  as  giving  it  to  Mitchel.  True,  he  might  have  done 
so;  and  if  he  bad,  the  present  defendant  in  error  would 
clearly  have  no  right  to  maintain  this  action.  But  the 
question  of  fact  was  fairly  left  to  the  jury.  They  have 
found  that  the  negro  was  given  tcr  the  daughter.  There 
was  evidence  on  both  sides ;  and  upon  weighing  all  the  proof, 
the  jury  have  come  to  a  conclusion  with  which  we  are 
satisfied.  This  court  has  uniformly  held,  that  there  must 
be  a  great  preponderance  of  evidence  to  induce  the  rever- 
sal of  a  judgment,  where  there  is  no  error  in  law.  When 
Mitchel  sold  the  negro  to  Sellars,  the  defendant  in  error 
was  wilh'ng  to  the  sale,  and  so  expressed  herself  after- 
wards, and  after  she  had  heard  that  he  had  another  wife. 
But  she  was  then  an  infant,  and  wholly  ignorant  of  her 
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Nashville,  rights.     If  she  had  made  the  sale  herself,  she  would  not 
v^^li^^^.-^'  have  been  bound  by  it;  much  less  can  she  be  bound,  be- 
Sciian      cause  she  consented  that  her  supposed  husband  should 
D«Tit.      make  the  sale. 

It  is  alleged,  that  in  thus  consenting  to  the  sale,  she  was 
guilty  of  a  fraud  on  Sellars,  the  purchaser.  This  cannot 
be,  seeing  she  supposed  Mitchel  had  a  lawful  right  to 
make  the  sale,  and  that  she  had  no  right  to  prevmit  it. 
Her  conduct  was  perfectly  fair,  taking  into  consideration 
the  want  of  knowledge  under  the  influence  of  which  she 
acted.  But  it  is  said  she  confirmed  the  sale  afterwards. 
The  answer  is,  she  was  still  an  infant,  and  as  she  could 
make  no  contract  binding  on  her,  nothing  she  could  sbj 
in  affirmance  of  one  abready  made,  could  bind  her.  This 
suit  is  the  most  conclusive  evidence  of  her  intention  to 
disaffirm  the  sale.  It  is  said  that  the  suit  should  have 
been  in  the  name  of  Davis,  the  father.  Such  suit  could 
not  have  been  sustained,  because  he  certainly  parted  with 
the  property.  If  he  gave  it  to  Eliza  Ann,  it  belonged  as 
much  to  her  as  if  she  had  never  thought  of  a  marriage. 
The  court  is  therefore  of  opinion  that  there  is  no  error 
in  this  record,  and  that  the  judgment  be  affirmed. 

Judgment  affirmed. 
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Hardeson  v8.  Hats.  Nabrvillb, 

March,  1833. 
Although,  by  die  rtatnte  law  of  North  Carolina,  a  giftof  riavesnwit  be 
hj  deed  or  writiiig,  or  the  same  is  absolately  void;  yet,  where  the  gift  was 
by  parol,  and  the  donee  had  poaseasion,  claiming  the  property  as  hb  own 
by  Yirtae  of  the  gift  more  than  three  years,  it  was  held,  that  the  title 
was  thereby  Tested  in  him  by  the  act  of  Itmitalions,  and  consequently 
vested  in  a  purchaser  from  him. 

This  was  an  action  of  detinue  brought  by  Samuel  Hays 
against  the  plaintiff  in  error,  Hardeson,  to  recover  two 
slaves,  Rachel  and  her  child,  which  Hays  claimed  as  his 
property.  It  appeared  from  the  evidence,  that  the  plain- 
tiff below  was  the  original  owner  of  the  slaves;  that  Wil- 
liam Hays,  under  whom  the  defendant  below,  Hardeson, 
claimed,  married  the  daughter  of  the  plaintiff,  Samuel 
Hays,  in  North  Carolina,  in  1811;  that  between  that  year 
and  ISIS,  several  slaves  had  been  sent  by  Samuel  Hays 
to  William  Hays,  which  were  returned;  that  in  January, 
1S18,  the  girl  Rachel  was  sent  in  exchange  for  one  pre- 
viously sent;  that  from  ISIS,  until  William  Hays  moved 
to  Tennessee,  in  1826,  Rachel  remained  in  his  posses- 
sion, except  a  few  weeks  now  and  then,  when  she  was  at 
Samuel  Hays';  that  William  Hays  claimed  her  as  his  own, 
and  exercised  acts  of  ownership  over  her;  that  when  he 
riemoved  to  Tennessee  he  carried  Rachel  with  him;  that 
she  continued  in  his  possession  until  he  sold  her  to  Harde- 
son, which  was  nearly  five  years,  but  Hardeson  did  not  have 
her  in  possession  three  years  before  this  suit  was  brought 
against  him.  Hardeson  gave  WUliam  Hays  three  hundred 
and  thirty  dollars  for  Rachel,  her  child  not  then  being  bom. 
The  laws  of  North  Carolina,  which  were  read  in  evidence, 
required  that  the  gift  should  be  in  writing  or  it  was  abso- 
solutely  void,  to  all  intents.  The  jury  under  the  charge 
of  the  court,  returned  a  verdict  for  the  plaintiff.  Such 
parts  of  the  charge  as  the  court  deemed  material  or  ne- 
cessary to  notice,  are  contained  in  the  opinion  delivered 
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Naahtillb,  by  Judge  Green;  it  is  consequently  unnecessary  to  state 

Marcht  1833 .         , 

It  here. 

Craighead  and  Pillow^  for.  the  plaintiff  in  error. 

Webber^  for  the  defendant  in  error. 

Green,  J.  delivered  the  opinion  of  the  court. 

The  court  in  this  case  charged  the  jury,  in  substance, 
that  if  the  slave,  for  the  recovery  of  whom  this  suit  was 
brought,  was  given  to  William  Hays,  of  whom  defendant 
purchased  her,  in  North  Carolina,  by  the  plaintiff,  yei 
the  gift,  not  being  by  deed  proved  and  registered  as  re- 
quired by  the  laws  of  that  State,  it  would  not  pass  the  ti- 
tle, and  that  the  possession  of  William  Hays  would  be 
the  possession  of  the  plaintiff,  so  that  the  statute  of  limi- 
tations could  not  operate  against  the  plaintiff;  and  that  if 
William  Hays  brought  the  negro  to  Tennessee  and  had 
her  in  possession  in  Tennessee  more  than  five  years,  and 
then  sold  her  to  the  defendant,  that  neither  the  statute  of 
frauds,  nor  the  statute  of  limitations,  could  operate  to  con- 
fer a  title  or  bar  the  plaintiff's  recovery,  unless  the  de- 
fendant had  the  negro  in  possession  more  than  three  years 
after  his  purchase  from  William  Hays. 

In  this  charge  the  circuit  court  clearly  mistook  the  law. 
Although  the  act  of  North  Carolina  of  1806,  ch.  701,  sec. 
1,  requires  that  a  gift  of  slaves  should  be  by  deed  proved 
and  registered,  yet,  when  the  parol  gift  of  the  slave  was 
made,  William  Hays  held  her  for  himself  and  not  for  the 
plaintiff  who  had  made  the  gift.  No  trust  was  created 
between  the  parties,  as  would  have  been  the  case  bad  the 
slave  been  loaned;  but  the  possession  was  in  law  and  in 
fact,  exclusively  for  himself,  and  adverse  to  all  the  world. 
Having  thus  had  an  adverse  possession  in  North  Carolina 
and  Tennessee  for  ten  years^  the  plaintiff  is  barred  bj 
the  statute  of  limitations. 

In  Kegler  vs.  Miles,  (Mart,  and  Yer.  426,)  this  court 
decided,    that  an  adverse   possession,   so   long  as  to  bar 
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the  plaintiff's  action  against  the  possessor,  vested  in  him  Nashtille, 
an  absolute  right  to  the  property.  The  length  of  his  pos-  ^^  * 
session,  it  being  adverse,  vested  in  William  Hays  an  ab- 
solute right  to  the  property,  which  was  transferred  by  his 
deed  to  the  defendant.  The  court  therefore  erred^  in  tel- 
ling the  jury  that  William  Hays  had  not  such  an  adverse 
possession  in  favor  of  which  the  statute  of  limitationsr 
could  operate;  and  also,  in  telling  them  the  defendant 
could  not  rely  upon  the  previous  possession  of  William 
Hays,  and  that  to  be  protected,  he  must  appear  to  have 
been  three  years  in  possession  of  the  slave  himself. 

Reverse  the  judgment  and  remand  the  cause  to  Maury 
circuit  court  for  another  trial  to  be  had. 

Judgment  reversed 


DuNLAP  vs.  Smith,  Secretary, 

To  autborize  the  iniiaoce  of  a  certificate  nnder  the  9th  reeolutioD  of  the 
legiilatare  of  1881,  proof  mint  be  made  bjr  the  appKcant,  1.  That  no 
dnplicate  warrant  baa  inaed;  2.  That  the  warrant  on  which  the  grant 
was  founded,  was  yalid;  8.  That  it  had  never  been  adjudicated  by  any 
preyiouB  board,  and  that  no  other  grant  had  iaaned  thereon. 

In  1832  the  legislature  of  the  state  of  Tennessee  passed 
a  resolution  in  these  words:  "Whereas  the  secretary  of 
state  of  North  Carolina  has  certified  that  the  grants 
numbered  and  dated  as  herein  after  mentioned,  are  fairly 
recorded  in  the  books  of  his  office;  that  he  has  searched 
the  files  of  his  office  for  the  warrants  on  which  they  are 
founded,  and  has  not  been  able  to  find  the  same:  And 
has  also  certified  that  said  \vqrrants  may  have  been  lost  or 
by  some  means  destroyed,"  &c.  The  resoluiion  here 
slates  ihe  number  of  the  grants  and  their  re.specii\e 
dates,  and  pioceeds  as  follows:  '"  Therefore,  resolved 
by  the  general  assembly  of  the   state  of  Tennessee,  that 
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NAS]fvii.LB,  the  secretary  of  state  as  commissioaer  of  land  cUms^ 
receive  on  file  for  adjudicatioa  the  aforesaid  grants^  and 
also  grant  No.  133  for  600  acres,  dated  the  4th  of  Januft* 
ry  1793;  and  if  it  shall  be  satisfactorily  made  appear 
to  said  commissioner,  that  the  lands  called  for  in  said 
grants  lie  south  of  French  Broad  and  Holston,  and  west 
of  Big  Pigeon  rivers,  ^here  grants  issued  by  the  state  of 
North  Carolina  cannot  hold  lands,  said  commissioner 
shall  issue  certificates  therefor  to  the  person  or  persons 
respectively,  who  shall  appear  entitled  thereto,  without 
requiring  copies  of  the^arrants  upon  which  said  grants 
issued,  to  be  filed;  and  where  the  secretary  of  state  of 
North  Carolina  shall  have  issued  a  certified  copy  of  the 
warrants  and  of  the  grants  that  have  issued  thereon,  and 
the  lands  shall  be  made  appear  to  lie  in  the  aforesaid 
section  of  country,  he  shall  issue  certificates  to  the  per- 
son or  persons  who  shall  appear  to  be  entitled  to  the  same, 
and  shall  also  issue  to  the  grantee  or  grantees,  or  to  the 
persons  claiming  under  them,  a  certificate  for  the  unsatis- 
fied balance  of  any  warrant  upon  which  the  last  above 
grants  are  founded.  Provided,  however,  that  in  neither 
of  the  foregoing  cases  shall  a  certificate  issue  where  the 
same  shall  have  heretofore  issued;  and  provided  also,  that 
before  any  certificate  shall  issue,  the  secretary  of  state 
shall  be  satisfied  from  evidence  laid  before  him,  that  the 
grant  has  properly  issued  upon  a  good  and  valid  warrant, 
which  has  been  lost  or  mislaid,  and  that  no  grant  has 
issued  upon  the  same." 

The  plaintifif  in  error  produced  and  laid  before  the 
secretary,  grant  No.  453,  dated  29th  July  1793,  being 
one  of  the  grants  enumerated  in  said  resolution,  for  400 
acres  of  land  at  the  confluence  of  Tennessee  and  Holston 
rivers,  together  with  the  certificate  of  the  secretary  of 
state  of  North  Carolina,  stating  that  said  grant  is  fairly 
recorded  in  the  books  of  his  office,  and  that  he  had  care- 
iully  searched  for  the  warrant  upon  which  it  was  founded, 
and  that  he  was  not  able  to  find  the  same,  but  that  the 
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same  may  have  ll>eeD  lost  or  by  some  meaos  destroyed;  Nashvillb, 
and  also  a  copy  of  the  resolution  aforesaid,  and  demand-  ^Ji^s^^^^) 
ed  a  certificate  warrant  for  the  land  mentioned  in  the      Dankp 
grant.     The  secretary  refused  to  issue  such  a  certificate;      Si^th. 
and  thereupon  the  applicant  filed  his  petition  in  the  cir- 
cuit court  of  Davidson  county  for  a  mandamu8y  and  a 
rule  fnisi  having  been  granted,  the  secretary  appeared  and 
made  the  following  return: 

^^  The  defendant  by  his  attorney  comes  and  defends, 
&c.  and  for  cause  shows,  that  he  admits  the  resolution  oif 
the  general  assembly,  and  the  certificate  of  the  secretary 
of  North  Carolina,  filed  with  the  petition,  and  the  appli- 
cation on  behalf  of  the  petitioner  for  a  certificate  upon 
the  grant  No.  453,  which  grant  was  registered  in  Blount 
county;  but  this  defendant  believed  that  he  had  no 
authority  to  issue  a  certificate,  unless  some  evidence  was 
adduced  to  show  that  the  grant  had  properly  issued  upon 
a  good  and  valid  warrant,  which  had  been  lost  or  mislaid. 
The  resolution  places  this  claim  upon  the  basis  of  all 
others,  and  to  be  adjudicated  agreeably  to  the  general 
provisions  of  the  law.  It  was  necessary  for  this  defend- 
ant to  enquire  for  the  entry  and  warrant  upon  which  this 
grant  issued,  to  know  the  number  of  the  entry  or  war- 
rant, or  have  some  means  of  referring  to  the  particular 
warrant,  otherwise  he  could  not  be  satisfied  that  there 
ever  was  a  warrant.  The  grant  may  have  issued  fraudu* 
lently,  without  a  warrant,  or  upon  a  warrant  already 
granted;  or,  as  many  warrants  were  located  and  granted 
after  Tennessee  had  the  right  to  perfect  the  titles,  it  may 
have  been  adjudicated  as  if  no  grant  had  issued,  and  land 
may  have  been  granted  by  the  state  of  Tennessee.  If 
the  grant  in  question  issue;!  upon  a  good  and  valid  war- 
rant, it  must  be  on  file  in  the  secretary's  office  in  North 
Carolina,  as  the  records  have  been  preserved,  or  some 
memorandum  exists  there  with  the  plat  and  certificate 
showing  the  number  and  description  of  the  warrant.  To 
presume  from  the  production  of  the  grant  alone,  that  it 
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Nashvillb,  issued  upon  a  good  and  valid  warrant,  this  defendant  be- 
^'^  *  '  lieves  he  has  no  right  to  do,  as  the  grant  in  question  was 
for  land  lying  south  of  French  Broad  and  Holston,  and 
west  of  Big  Pigeon  rivers,  and  as  a  grant  or  appropriation 
of  land  was  for  every  purpose  wholly  null  and  void  by 
the  laws  of  North  Carolina,  and  would  not  be  received 
in  evidence  in  a  court  of  law  or  equity.  The  fifth  sec- 
tion of  the  act  of  1778,  chap.  3,  declares  that  all  entries 
of  land  within  the  boundaries  in  said  act  specified,  shall  be 
utterly  void,  and  of  no  force  or  efiect.  The  act  of  1783, 
chap.  2,  sec.  6,  declares  the  entries  and  grants  utterly 
void,  and  the  cession  act  of  1789  denies  their  validity. 
The  compact  with  North  Carolina  rejects  them.  The 
courts  of  North  Carolina,  in  Avery  vs.  Strother,  (1  Con- 
ference Rep.  434,)  decide  such  grants  void;  and  the 
supreme  court  of  the  United  States  also,  in  the  case  of 
Preston  vs.  Browder,  (1  Wheaton's  Rep.  115,)  and  in 
that  of  Danforth  vs.  Thomas,  (Wheaton's  Rep.  155.) 

^^  This  defendant  further  respectfully  states  to  this 
honorable  court,  that  the  act  of  Congress  of  1818,  ch.  33, 
and  the  acts  of  Tennessee  of  1806,  1807,  1819,  1824, 
ch.  19,  1825,  ch.  77,  require  that  there  should  be  evi- 
dence of  the  goodness  and  validity  of  a  warrant;  and  this 
defendant  has  not  been  able  to  adjudicate  this  claim,  be- 
cause no  evidence  whatever  has  been  adduced  to  show 
that  there  was  a  good  and  valid  warrant,  or  any  valid 
claim  whatever,  which  North  Carolina,  the  United  States 
or  Tennessee  were  bound  to  satisfy.  This  defendant 
did  not  believe  that  he  was  authorized  to  presume  a  valid 
warrant  existed,  merely  from  the  production  of  a  grant 
whicfh  did  not  appropriate  land,  and  when  the  very  matter 
submitted  for  his  decision  by  the  legislature  was«  whether 
the  graiit  had  issued  upon  a  good  and  valid  warrant. 

**The  foregoing  reasons  are  shown  for  cause  why  a 
mandamus  should  not  issue,  and  he  submits  their  validitj 
to  this  honorable  court. 

'<  This  defendant  in  addition,   at  the  request   of  the 
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petitioner,  answers  that  it  is  wholly  out  of  his  power  to  Na8htii.le, 
state  whether  the  claim  of  petitioner  has  ever  been  adjudi-  ^JH^^^^^^Jf 
cated  or  not,  as  no  evidence  exists  in  his  office,  to  his      Duoiap 
knowledge;  and  none  has  been  produced  to  show  upon       Si^tb. 
what  warrant  the  grant  issued.     And  he  has  no  means 
to  ascertaw  what  was  the  number  or  description  of  the 
warrant.'* 

Upon  argument  of  the  rule  for  a  peremptory  mandamus 
in  this  case,  the  same  was  discharged  by  the  circuit  court, 
from  which  decision  the  petitioner  prayed  an  appeal  in 
the  nature  of  a  writ  of  error  to  this  court. 

Wm.  E.  ^ndenan^  for  plaintiff  in  error.  On  the 
twenty-seventh  of  September,  1832,  the  legislature  pass- 
ed a  resolution  directing  the  Secretary  of  State  to  adju- 
dicate certain  claims  for  certifitcates,  founded  on  certain 
grants  mentioned  by  their  numbers  and  dates,  and  the 
secretary  is  directed  upon  being  satisfied  that  the  lands 
granted  lay  south  of  French  Broad  and  Holston,  &c. 
to  issue  certificates,  ^  ^without  requiring  copies  of  tbe 
warrants  up<Hi  which  said  grants  issued  to  be  filed:  pro- 
vided no  certificates  had  heretofore  issued;  and  provi- 
ded he  is  satisfied  that  said  grants  were  founded  on  good 
and.  valid  warrants,  which  have  been  lost  or  mislaid,  and 
ihatno  other  grants  have  issued  on  the  same." 

The  question  arising  upon  this  resolution  is,  what  is  the 
grade  and  quantum  of  evidence,  upon  which  the  secretary 
should  be  satisfied  upon  the  several  points  which  he  is  to 
adjudicate?  Does  this  resolution  submit  tbe  claims  to 
adjudication  upon  the  same  principles  whigh  have  hereto- 
fore been  laid  down  by  the  several  general  laws  on  the 
subject  of  land  claims,  or  upon  a  different  principle?  By 
the  acts  of  1806,  sec.  45,  1807,  sec.  12, 1819,  sec.  42, 
the  legislature  specified  the  kind  and  grade  of  evidence 
which  was  to  govern  the  commissioners  in  adjudicating 
tbe  validity  of  the  claim,  and  dec,iding  whether  the  claim 
had  been  previously  granted.     That  evidence  was  certain 
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^^1^^'  books,  and  abstracts  from  books  of  records*  which  are 
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\^^^s/^^^  ineDtioned  m  said  sections.  The  several  acts  of  1821, 
Danbp  1825,  and  1829,  direct  that  the  commissioner  shall  be 
Sniih.  governed  by  the  rules  and  regulations  of  the  act  of  1819. 
The  39th  section  of  the  act  of  1819,  in  connection  widi 
the  foregoing,  provides' that  the  commissioners  shall  re- 
quire ^^the  best  evidence  the  nature  of  each  case  will  ad- 
mit to  establish  such  facts  as  are  necessary  to  be  proved, 
according  to  the  rules  of  law  and  evidence."  In  ordin- 
ary cases  the  process  of  adjudicating  under  these  laws 
was  simple:  when  a  claim  was  filed,  the  commissioner 
was  directed  to  look  to  certain  books  and  abstracts 
which  would  show  whether  there  had  been  an  original 
warrant  for  the  grant;  if  no  warrant  was  found,  there  was 
an  end  to  the  investigation,  the  claim  was  rejected;  but  if 
e  warrant  was  found,  then  he  referred  to  the  same  records 
to  see  if  any  otlier  grant  had  issued  on  that  same  warrant; 
if  there  had,  there  was  an  end  to  the  enquiry;  if  there  had 
not,  then  the  evidence  was  sufficient  to  pass  the  claim. 
But  is  the  process  the  same  in  adjudicating  under  the 
foregoing  resolution?  Here  is  a  case  presented  to  the 
legislature,  in  which  they  are  told  the  original  warrants 
are  lost  and  cannot  be  found  after  diligent  search,  and 
that  they  are  probably  destroyed;  upon  this  representation 
they  pass  a  resolution  directing  the  secretary  to  adjudge 
the  case  without  requiring  a  copy  of  the  warrant:  it  seems 
evident  by  this,  that  they  expressly  intended  to  dispense 
with  that  grade  and  kind  of  evidence  which  was  required 
by  the  forty-second  section  of  the  act  of  1819,  and  the 
sections  of  the  acts  of  1806-7,  which  have  been  refers 
red  to.  The  production  of  the  copy  of  a  warrant, 
or  showing  it  upon  the  books  and  abstracts  referred  to  in 
these  sections;  and  the  showing  from  these  same  books 
and  abstracts,  that  the  same  warrant  has  not  been  previ> 
ously  granted,  was  the  best  evidence  of  these  facts  ac- 
cordii^  to  the  rules  of  law  and  evidence,  as  required  by 
Hm  39tb  section  of  the  act  of  1819. 
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The  resolutioD  requires  the  secretary  to  decide  upon  Narbvillm, 

,  ...11  jivj    March.  1833. 

the  same  points,  to  wit,  that  there  was  a  good  and  valid 
warrant,  and  that  it  had  not  been  granted ;  but  it  expressly 
dispenses  with,  and  requires  the  secretary  to  dispense 
with  this  best  evidence  which  had  been  required  by  those 
secticHis  in  former  acts  which  have  been  quoted.  If 
asked  what  rule  is  to  guide  the  secretary  after  dispensing 
with  the  kind  of  evidence  required  by  former  laws,  I 
would  say  the  next  best  evidence  the  nature  of  each 
case  would  admit,  (after  that  which  is  expressly  dis- 
pensed with,)  according  to  the  rules  of  law  and  evidence. 
Starkie,  a  celebrated  writer  on  the  law  of  evidence,  vol. 
1,  part  3,  page  389,  states  the  rule  to  be,  that  ^'the  best 
attainable  evidence  shall  be  adduced  to  prove  every  dis» 
piKed  fact;"  and  the  doctrine  is  plainly  laid  down  by  him, 
that  the  rule  does  not  exclude  evidence  or  decide  against 
its  sufficiency,  except  it  appear  from  the  very  nature  of 
the  transaction  that  there  is  better  evidence  of  the  fact 
which  is  withheld,  which  withholding  of  the  better  grade 
of  evidence  raises  a  presumption  against  the  truth  of  that 
which  is  offered.  The  rules  of  law  and  evidence  therefore^ 
are  to  require  the  best  evidence  of  a  fact  that  is  in  the 
power  of  the  party  in  each  case;  and  this  seems  to  have 
been  in  the  mind  of  the  Legislature  from  the  language  em- 
ployed in  the  89th  section  of  the  act  of  1819,  where  they 
say,  '^the  best  evidence  the  nature  of  each  case  will  admit," 
&c.  It  will  be  seen  by  examining  a  page  or  two  of  the 
same  author  at  the  same  place,  that  a  party  is  not  required 
to  produce  all  or  the  greatest  quantity  of  evidence  in  his 
power;  it  is  only  the  best  kind  of  evidence  that  is  in  his 
power.  The  secretary  will  have  no  difficulty  in  regard  to 
the  first  proviso  to  the  resolution;  his  record  will  show 
whether  any  other  certificates  were  issued  on  these  grounds. 
The  evidence  offered  to  the  secretary,  that  these  grants 
issued  upon  good  and  valid  warrants,  is  the  proof  of  the 
fact  that  they  were  issued  by  the  proper  officers  entrusted 
by  the  government  to  do  that  act,  who  are  durected  by  Uw 
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m^'^^ibm"'  °^*  ^  ^^^  *®"^  without  a  warroDt,  and  sworn  to  do  tteir 
s^^^v^'-w  duty  faithfuUj  and  honestly.  Now  the  productioB  of  a 
Duniap  copy  of  the  warrant  would  be  better  evidence  than  tUs 
SmiUi.  just  mentioned;  but  that  being  out  of  the  claimant's  poweTy 
and  expressly  dbpensed  with  in  the  resolution,  the  only 
remaining  question  is,  whether  the  issuance  of  the  grants 
be  evid^ice  of  the  former  existence  of  warrants  and  the 
best  in  the  claimant*s  power,  according  to  the  rules  of 
law  and  evidence*  The  law  of  evidence  in  g^ieral, 
does  not  lay  down  any  rule  as  to  the  quantum  or  sufficiency 
of  proof,  that  must  always  be  left  to  the  integrity  and 
good  sense  of  those  \>dio  have  to  decide.  But  it  is  ne^ 
cessary  to  adduce  some  ^^prima  /oete"* evidence,  in  tl)e 
language  of  Starkie,  (see  1  vol.  part  3,  page  398-9, 400,) 
which  becomes  conclusive,  if  not  rebutted.  See  pi^ 
453-4,  same  book. 

It  is  a  rule  of  the  hw  of  evidence,  that  every  act  dooe 
officially  by  a  public  officer,  is  presumed  to  be  correct; 
or  to  be  more  explicit,  where  the  law  entrusts  a  sworn  of- 
ficer to  do  an  act  upon  the  existence,  or  happening  of  any 
facty  when  the  act  is  done  by  the  officer,  the  law  pre- 
sumes the  existente  of  that  previous  fact«  Jac.  Law 
Die.  vol.  5,  page  280:  4  part  Starkie,  1348-9,  note  r. 

For  instance,  the  law  requires  a  sheriff  to  advertise 
before  he  sells  property  on  execution;  if  he  make  the 
sale,  the  law  presumes  from  the  act  of  selling,  that  the 
advertisement  was  made;  so  that  if  the  sheriff  was  ever 
indicted  for  selling  without  advertising,  although  he 
would  hold  the  affirmative,  he  would  not  be  required  to 
prove  that  he  had  advertised,  but  this  would  be  presumedl 
until  the  negative  was  proved,  and  the  onus  of  proving  the 
negative  would  be  thrown  upon  his  accuser,  contrary  to  a 
common  rule,  that  he  who  holds  the  affirmative  most 
make  the  proof.     4  part  of  Starkie,  1248-9,  note  r. 

So  if  a  jury  are  sworn  to  try  a  cause  and  find  a  verdict, 
it  will  always  be  presumed  that  there  was  evidence  before 
them  to  authorize  that  verdict,  until  the  contraiy  is  proved; 
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or  if  a  judgment  be  given  by  a  court  in  any  case,  it  is  always  ^^^J^!"^' 
presumed  that  there  was  proper  grounds  laid  for  the  judg-  v-^-v-^ 
ment,  such  as  the  law  required,  because  the  judge  was      Duniap 
sworn  to  administer  the  law.     See  3  Starkie,  part  4,  p.      Smith.    ' 
1215  to  1248.     The  law  presumes  a  surveyor  has  made 
a  survey  when  he  returns  his  plat  and  certificate,  because 
be  is  a  sworn  officer  and  required  to  do  so.   2  Tenn.  Rep. 
284,  303-^,  421 .  And  when  the  grant  issues  by  the  prop- 
er officers,   the  law  presumes  that  every  fact  previously 
existed,  which  was  by  law  required  to  authorize  the  issu- 
ance of  a  grant.    2  Tenn.  Rep.  154.    Without  this  pre- 
sumption, there- could  exist  no  confidence  by  the  commu- 
nity towards  the  public  officers;  nor  could  there  be  any 
security  in  the  right  of  property.     Beside  the  presump- 
tion arising  from  the  issuance  of  these  grants  on  the  prin- 
ciples above  stated,  there  is*  another  rule  of  the  law  of 
evidence,  which  is  universal  in  its  application  and  power- 
ful in  its  influence.     I  mean  the  rules  relating  to  the 
lapse  of  time  in  all  tribunals. 

All  civilized  governments  fix  a  period  of  time  after 
which  investigations  are  to  end.  Why  is  this?  It  is  be- 
cause time  is  the  destroyer  of  all  human  testimony,  as 
weU  as  the  destroyer  of  all  human  things;  and  that  rea- 
son and  policy  on  that  account  forbid  that  a  person  should 
be  called  on  for  the  proof  of  the  facts  on  which  his 
rights  depend,  after  that  proof  has  been  subject  to  the 
destroying  influence  of  time  for  a  long  period.  In  the 
emphatic  language  of  some  authors  in  such  cases,  time 
becomes  the  witness  to  prove  facts;  or  from  lapse  of  time 
facts  wiU  be  presumed  from  other  facts  being  made 
to  appear.  Thus,  from  the  fact  being  made  to  appear 
that  a  man  has  been  in  possession  of  land  for  thirty 
years,  it  will  be  presumed  that  land  was  granted  to  him. 
See  the  able  opinion  of  our  Supreme  Court,  delivered 
by  Judge  Crabb  in  the  case  of  Hanes  vs.  Peck's  lessee, 
Martin  and  Yerger's  Rep.  228.  A  bond  will  be  pre- 
sumed to  be  paid,  a  mortgage  will  bo  presumed  to  be  re- 
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NASHvitLE,  deemed,  in  twenty  years;,  and  a  deed  or  will,  discovered 
v^^^C^^^J*  in  a  place  where  such  papers  would  be  likely  to  be  kept, 
Duoiap  if  they  be  thirty  years  old,  will,  from  their  age  and 
Sttith.  the  place  in  which  they  have  been  preserved  so  long,  be 
presumed  to  be  genuine,  and  read  in  courts  as  ancient 
deeds,  without  any  proof  of  their  execution.  See  4th 
part  of  Starkie's  Evidence,  1693:  4  Term  Rep.  707, 
Colthrop  vs.  Oough:  6  Binn.  'Rep.  435,  SpoUen  vs. 
'  Brond:  3  John.  Ch.  Rep.  283,  Jackson  vs.  Leroway. 
By  such  cases  it  is  seen  what  a  powerful  witness  time  be- 
comes of  facts  that  occurred  a  loug  time  ago.  If  a  citi- 
zen could  hold  an  estate  under  a  will  executed  thirty  years 
ago,  and  would  be  excused  from  any  proof  on  account  of 
the  lapse  of  time,  from  the  presumption  that  time  had  cut 
off  the  proof  which  might  have  existed,  it  would  seem 
to  be  a  different  rule  of  evidence  which  would  require  a 
claimant,  who  has  a  grant  properly  issued,  near  forty  years 
ago,  by  sworn  officers  of  government,  to  prove  that  he 
had  a  warrant  which  authorized  these  sworn  officers  to  Is- 
sue it.  The  supposition  of  an  attempt  by  the  claimant 
at  this  time  to  make  any  positive  proof  of  the  existence  of 
a  warrant,  will  prove  the  good  sense  of  the  rules  of  the 
law  of  evidence,  of  which  I  have  been  treating.  Keep 
in  view  that  there  are  no  records  of  such  warrants,  and 
that  record  proof  has  been  dispensed  with,  and  that  a 
claimant  has  set  about  getting  positive  proof  by  parol, 
that  such  warrant  did  exist,  before  any  positive  proof 
could  be  produced,  these  things  would  have  to  concur, 
viz.  that  some  man  yet  living  had  seen  the  warrant 
in  a  given  case,  and  that  that  roan  had  known  that  the 
grant  in  question  had  issued  on  that  warrant,  which  would 
require  a  very  uncommon  memory  to  recollect,  and  then 
the  claimant  would  have  to  know  and  remember  that  this 
individual  did,  at  the  issuance  of  the  grant,  know  these 
facts,  and  then  he  would  have  to  know  where  to  find  the 
witness.  No  sensible  legislature  would  offer  to  do  jus- 
tice to  a  citizen  on  these  conditions.     This  would  be  no 
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better  than  mocking  him  with  professions  of  doing  him  ^f^r^^ms * 
justioe,  without  the  intention ;  for  there  would  not  be  one  v^^-v^^^ 
case  in  ten  thousand  where  such  proof  could  be  had:  in-  Duniap 
deed,  it  could  not  happen  in  any  case  whatever.  When  Smith. 
the  legislature  positively  dispensed  with  the  copy  of  the 
warrant,  and  required  the  secretary  to  be  satisfied  that 
there  had  been  a  valid  warrant,  what  proof  did  they  con- 
template he  should  have?  Surely  not  the  proof  of  a  wit- 
ness who  would  swear  he  had  seen  it  as  above  spoken  of. 
This  would  have  been  too  ridiculou$  an  expectation  to 
contemplate  for  a  moment.  If  it  be  the  law  of  evidence, 
that  the  act  of  an  ofiScer  furnishes  evidence  of  its  own 
correctness;  that  it  is  to  be  presumed  to  be  correct,  and 
that  this  presumption  becomes  conclusive  if  the  contrary 
be  not  proved;  and  if  it  be  the  law  of  evidence  that  after 
the  lapse  of  thirty  years,  a  party  is  not  expected  to  make 
the  same  proof  of  facts,  which  would  be  required  of  him 
if  the  investigation  were  more  recent,  I  have  proved  that 
the  evidence  h  sufficient  in  this  case  to  satisfy  the  secre- 
tary that  these  were  good  warrants.  Is  there  enough  to 
satisfy  him  that  those  warrants  had  not  been  twice  grant- 
ed? How  is  it  to  appear  that  they  had  not  been  previ- 
ously granted,  unless  they  could  be  found?  Surely  not 
by  record  evidence,  for  the  record  will  never  decide  that 
point  until  the  warrant  or  copies,  are  produced;  and  their 
production  is  dispensed  with  expressly,  on  the  ground  that 
they  are  lost.  Then  it  is  expected  the  secretary  is  to  b^ 
satisfied  of  that  fact  by  some  other  means  than  a  resort  to 
the  record.  How  is  this  to  appear?  As  Starkie  says,  by 
the  best  attainable  evidence.  If  the  claimant  were  to  get 
every  grant  that  ever  issued,  and  lay  them  before  the 
secretary,  he  could  not  tell  whether  any  of  them  issued 
upon  the  same  warrant  upon  which  the  grant  he  is  to  ad- 
judicate issued,  unless  the  warrant  itself  could  be  produ- 
ced. But  then  the  legislature  have  notified  us  that  it  is 
lost,  and  not  to  be  produced.  Then  this  evidence  is  not 
in  the  party's  power,  is  not  ^^  attainable."     What  then? 
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^^^V£?»  Is  the  party  to  lose  his  rieht  because  this  best  evidence 
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v^^-v-^^  IS  not  attainable?  Surely  not.  The  legislature  knew 
DonUp  this  eridence  was  not  attainable;  yet  they  tell  the  secre- 
Smith.  tary  to  adjudicate.  Why  tell  him  to  adjudicate,  unless 
inferior  evidence  on  the  point  was  supposed  to  be  suffi- 
cient.^ What  then  is  the  inferior  evidence  which  is  at- 
tainable, which  is  to  answer  in  this  case?  This  is  to  be 
answered  by  asking  ourselves,  how  it  could  happen  that 
two  grants  should  issue  on  one  and  the  same  warrant? 
^he  law  requires  the  secretary  to  file  and  preserve  the 
warrant  when  the  grant  issues  upon  it.  How  could  it  get 
-  out  of  his  office  for  a  second  survey  to  be  made  upon  it? 
The  same  rules  of  law  which  I  have  commented  on,  will 
not  permit  the  presumption  that  the  secretary  would  send 
it  out  a  second  time  to  a  surveyor,  or  that  he  would  issue 
a  second  grant  without  a  survey;  he  might  as  well  forge 
the  grant.  The  presumption  of  law  is  against  the  suppo- 
sition that  an  officer  will  do  wrong,  but  suppose  that  he  will 
do  right.  It  might  be  supposed  or  presumed  that  some 
one  might  get  out  the  warrant  surreptitiously,  and  obtain 
the  second  grant  upon  it.  There  are  two  principles  of 
the  law  of  evidence  against  this  supposition;  first,  it  is 
supposing  a  culpable  negligence  of  die  officer,  against 
the  presumption  of  law;  and  secondly,  it  is  laid  dpwn  in 
5  Jac.  Law  Die.  p.  280,  for  which  he  refers  to  Coke 
upon  Littleton,  232,  273,  that  a  wrong  should  never  be 
presumed  in  any  person.  We  should  never  act  judicially 
upon  the  supposition  that  any  human  being  had  done 
wrong,  or  committed  a  crime,  until  there  is  some  proof 
of  the  fact.  See  3  Starkie,  part  4,  p.  1248-9.  Now  it 
may  be  known  to  us,  that  such  abuses  have  happened  in 
fact;  it  may  be  notorious  that  such  abuses  have  happened 
in  fact,  in  this  very  office  in  North  Carolina;  yet  this  can- 
not alter  the  rule  of  law  and  evidence:  nor  does  it  im- 
peach the  propriety  of  these  rules,  nor  authorisse  us  to 
depart  from  them  m  cases  where  we  have  no  evidence 
that  such  abuse  had  been  practised.    Judges  are  often 
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compelled  to  decide  cases  "acc^alrding  to  the  settled  rules  Nashville, 
of  law,  under  the  t>elief  and  conviction  that  in  the  par-  v^^'^v'^J 
ticular  case  injustice  maybe  done..   In  this  particular      Daniap 
case,  however,  I  am  not  aware  of  any  grounds  to  suspect      Smiih. 
the  honesty  of  the  claims.     The  issuance  of  these  grants 
by  the  proper  sworn  officers,  is  not  only  prima  facie  evi- 
dence, according  to  the  rules  of  law  and  evidence,  that 
'diey  issued  on   good  and  valid  warrants,  but  it  is  also 
ffima  facie  evidence  that  no  other  grant  ever  has  issued 
upon  them;  and  this  prima  facie  evidence  I  have  shown 
Ibecomes  conclusive,  if  not  contradicted  by  proof. 

If  the  production  of  legal  evidence  that  grants  properly 
issued  by  the  proper  authorities,  be  sufficient  proof  under 
this  resolution  to  authorize  the  conclusion  that  they  were 
founded  on  good  and  valid  warrants,  as  well  as  that  those 
warrants  were  never  granted  before,  the  enquiry  may  si^- 
gest  itself,  why  the  legislature  did  not  grant  the  warrants 
themselves  peremptorily,  having  this  evidence  before 
them,  instead  of  refering  the  claims  to  the  adjudication  of 
the  secretary?  This  inquiry  is  susceptible  of  a  veiy 
plain  and  satisfactory  answer.  The  legislature  very  rare- 
ly undertake  to  adjudicate  upon  the  rights  of  the  citizen, 
and  thej  should  never  do  it;  the/  are  not  qualified  from 
dieir  situation  to  adjudicate,  and  in  fact  it  is  against  the 
fundamental  principles  of  our  government  for  them  to 
adjudicate.  It  is  one  of  tlie  vital  principles  of  republican 
government  to  keep  the  legislative  and  judicial  powers 
completely  separated.  I  think  it  would  be  a  violation  of 
the  spirit  of  our  constitution  and  government,  for  the  le- 
gislature to  adjudicate  upon  any  citizen's  rights,  if  they 
had  all  the  means  and  facilities  of  forming  a  correct 
judgment  that  any  other  tribunal  could  have,  which,  how- 
ever, we  well  know  is  not  the  fact. 

But  if  this  were  not  a  correct  principle,  and  therefore  a 
sufficient  objection  to  their  undertaking  to  adjudicate  the 
claim,  there  is  a  further  good  reason  why  they  should  not. 
It  will  be  remarked,  that  notwithstanding  I  have  consid- 
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Mtrfh^ms'  ®^^ ^® proof  of  the  legal  issuance  of  the  grants  as  suf- 
v^^^v-^^  ficient  to  pass  the  claim,  yet  I  have  constantly  treated  it 
Duniap  as  prima  facie  evidence  only,  which  may  be  rebutted. 
Smith.  Notwithstanding  this  prima  Jacie  evidence  may  have 
been  before  the  Legislature,  how  could  they  tell  but  that 
the  secretary  in  his  examination  might  meet  with  satis- 
factory rebutting  evidence?  It  might  appear  from  an  ex- 
amination of  the  record  in  his  possession,  that  certificates 
had  issued  on  these  same  grants;  or  he  might  by  possi- 
bility find  that  other  grants  had  issued  on  the  same  war- 
rants that  these  issued  on.  The  Legislature  could  not 
be  prepared  upon  the  passage  of  this  resolution,  to  deter- 
mine on  ail  these  points;  it  was  not  practicable  for  them 
to  examine  the  secretary's  office,  to  see  if  this  informa- 
tion could  be  obtained;  therefore  it  was  highly  necessary 
and  proper,  on  this  account  alone,  if  there  had  been  no 
other  reason,  to  refer  the  subject  to  the  adjudication  of 
an  officer  in  whom  they  could  confide,  to  examine  the 
subject  carefully  and  deliberately.  But  it  was  wholly 
unnecessary  to  have  annexed  the  proviso;  and  it  was  su- 
pererogation to  annex  the  proviso,  for  the  very  term 
adjudicate,  used  in  the  resolution,  implied  all  that  is  ex- 
pressed in  the  proviso.  I  take  it  for  granted,  that  if  the 
proviso  were  wholly  omitted,  the  secretary  would  not 
have  issued  certificates  on  these  grants,  if  in  his  exami- 
nations he  had  discovered,  either^  that  certificates  had 
previously  issued,  or  that  there  never  had  been  a  valid 
warrant,  or  that  if  there  had,  that  other  grants  had  issued 
upon  them.  The  proviso  no  doubt  was  annexed  from  a 
hypercritical  caution  of  members,  whose  minds  were 
fearful  of  some  injury  to  the  public.  It  seems  the  lower 
house  of  the  assembly,  upon  a  fuller  consideration  of  the 
subject,  and  a  better  understanding  of  it,  passed  a  reso- 
lution rescinding  the  proviso,  to  remove  any  difficulty  it 
might  produce  in  the  mind  of  the  secretary;  but  this  res- 
olution, in  the  bustle  and  hurry  of  a  last  day's  session  in 
the   Senate,  when  members  bad  not  time  for  reflection 
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and   understanding,  was  rejected.     In  my  conception,  Nabrvillx, 
however,  the  case  is  in  no  way  altered  by  the  annexing  s.^^-v'-^^J 
or  rejecting  the  proviso.     Whether  it  be  there  or  not      DunUp 
there,  I  think  the  care  and  the  duty  of  the  secretary  upon      snlth. 
it  are  precisely  the  same. 

J.  S.  Yerger  and  /.  P.  Clarkj  argued  on  the  same  side. 

F.  J3.  Fogg,  for  defendant  in  error.  I  refer  to  the 
resolution  of  the  Legislature  filed  with  the  record,  and 
consider  it  as  incorporated  with  this  brief,  without  reci- 
tbg  any  of  its  provisions;  and  also  to  the  answer  of  the 
Secretary  of  State. 

The  grants  in  question  were  all  issued  by-  the  state 
of  North  Carolina  after  the  cession  act.  The  State  of 
North  Carolina  had  parted  with  the  right  of  soil,  and 
the  right  of  jurisdiction,  and  claimed  merely  the  right 
of  perfecting  titles,  where  entries  had  been  made  agree- 
ably to  law.  Suppose  grants  issued  upon  entries  made 
within  the  bounds  set  apart  for  the  Cherokee  Indians; 
would  they  not  be  utterly  void?  Would  the  grants 
themselves  be  any  evidence  for  any  person  whatev- 
er.^ Where  no  incipiency  of  title  exists  previous  to 
the  emanation  of  a  grant,  the  Governor  and  Secretary 
of  State  possess  no  authority  to  issue  it.  Where  a  sove- 
reign State  has  relinquished  its  power  to  grant,  or  no  law 
exists  to  support  the  validity  of  a  grant,  a  paper  writing 
pinrporting  to  be  a  grants  would  be  void.  If  the  State 
has  no  title  to  the  thing  granted,  or  the  officer  has  no  au- 
thority to  issue  the  grant,  the  grant  is  of  no  validity.  1 
Wheaton:  Preston  vs.  Browdon,  5  Wheaton,  293. 

It  is  true,  that  where  all  proceedings  relative  to  secu- 
ring an  appropriation  for  land,  are  completed  by  a  grant 
issued  by  the  authority  of  the  State,  a  compliance  with 
these  rules  is  presupposed.  Every  prerequisite  is  then 
supposed  from  the  existence  of  the  grant.  But  how 
does  this  rule  apply?  Not  to  a  case  where  the  State 
itself  is  to  examine  the  foundation  of  a  former  grant,  in 
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Nashvillk,  order  to  authorize  a  new  srant  to  issue  for  some  defect 
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m  tbe  other,  but  in  cases  where  the  grant  is  considered 
with  tc  view  to  the  question  how  far  it  operated  as  an  ap- 
propriation of  land.  Then  you  wiH  presume  that  the 
public  officer  did  his  duty;  then  you  will  presume  that 
the  requisites^  pointed  out  by  Ihw  to  secure  the  Fegolarity 
of  grants,  to  protect  the  incipient  rights  of  individuals, 
and  to  guard  the  State  against  imposition,  were  observe 
The  land  is  appropriated,  and  the  government,  and  not 
the  innocent  grantee,  must  bear  the  consequences  result* 
ing  from  the  irregularities  committed  by  the  officers  of 
government  prior  to  the  emanation  of  the  grant. 

The  cession  act,  the  acts  of  Congress,  the  compact^ 
the  acts  of  Tennessee,  all  speak  of  claims,  the  validity 
of  which  are  to  be  examined  into.  They  are  to  be  good 
and  valid  in  law,  tod  to  be  decided  upon  by  legal  evi* 
dence,  according  to  the  laws  of  Tennessee  and  North 
Carolina  in  force  on  the  3d  April,  1818.  See  act  of 
Congress  of  that  date.  These  acts  are  all  in  ptni  mole- 
ria^  and  must  be  referred  to  in  considering  this  resoluti<»i. 
That  frauds  had  been  committed  in  issuing  grants  and 
warrants,  is  a  fact  promulgated  in  the  public  laws  of  North 
Carolina,  and  is  alluded  to  in  the  compact,  and  for  the 
detection  of  frauds,  facihties  were  afforded  by  the  State 
of  North  Carolina  to  the  officers  appointed  to  examine  in- 
to them  by  Tennessee.  It  must  be  ever  kept  in  view, 
that  the  State  of  Tennessee  acts  under  a  special*  authority 
for  the  satisfaction  of  valid  claims  against  North  Caroli- 
na, and  has  the  unlimited  right  of  disposition  of  the  lands. 

The  resolution  refers  the  grants  for  adjudication,  that 
is  to  say,  whether  the  grants  issued  upon  good  and  valid 
claims  which  the  United  States  or  the  State  of  Tennes- 
see are  bound  to  satisfy.  The  very  matter  to  be  decreed 
is,  whether  the  prerequisites  were  complied  with.  The 
secretary  is  to  be  satisfied  from  evidence  laid  before  him, 
that  the  grant  has  properly  issued  upon  a  good  and  valid 
warrant  which  has  been  lost  or  mislaid,  and  that  no  other 
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grant  has  issued:  What  is  required,  and  what  is  dispensed  Nashvillv, 
with?    A  copy  of  the  warrant  is  dispensed  with,  but  the  v«^^v^*^J 
secretary  must  be  satisfied  that  a  good  and  valid  claim  ex-      OuoUp 
isted,  according  to  all  the  previous  laws,  which  are  not,       Smith. 
and  could  not  have  been  repealed.     The  production  of 
the  grant  only,  or  a  copy  of  the  grant  with  the  secretary's 
certificate  as  furnished,  would  not  authorize  the  conclu- 
sion required  by  the  resolution.     The  grant  would  be  ev- 
idence as  an  appropriation  of  land,  so  as  to  authorize  the 
prerequisites  to  be  presumed  for  that  purpose,  but  when  a 
warrant  or  certificate  is  to  be  drawn  because  the  grant  was 
not  an  appropriation,  it  appears  to  me  that  other  evidence 
is  required  as  to  the  authority  for  its  emanation.  , 

From  length  of  time,  you  presume  in  favor  of  posses- 
sion, in  favor  of  a  right  enjoyed  where  presumption  is  in* 
accordance  with  the  right;  but  where  a  grant  issues  for 
land  not  subject  to  appropriation,  no  presumption  would 
arise  from  length  of  time  that  a  good  warrant  existed. 
The  presumption  after  a  great  length  of  time,  would  be, 
that  the  claimant  was  otherwise  satisfied;  and  if  he  waits 
until  the  records  are  destroyed,  and  until  all  witnesses 
are  dead  that  could  prove  the  existence  and  validity  of 
his  claim,  he  may  lose  a  bona  fide  claim,  but  it  would  not 
justify  so  extensive  a  presumption  as  would  be  required 
to  issue  certificates  without  any  other  evidence  than  the 
copy  of  the  grant. 

Peck,  J.  delivered  the  opinion  of  the  court. 

In  the  compact  with  North  Carolina,  Tennessee  has 
given  a  pledge  that  she  will  issue  no  grant  unless  founded 
on  a  bona  fide  claim,  and  all  such  as  shall  issue  otherwise 
are  declared  void.  1804,  ch.  14.  This  act  is  the  foun- 
dation of  the  authority  in  Tennessee  to  grant  the  vacant 
territory  in  satisfying  the  claims  of  those  to  whom  North 
Carolina  had  issued  warrants.  Thjs  trust  on  the  part  of 
Tennessee,  it  is  hoped,  has  not  been  violated;  many 
claimants  were  citizens  of  other  States;  our  own  citizens 


Digitized  by  VjOOQIC 


5:36  CASES  in  the  supreme  court 

Nashvi^wb,  were  not  to  be  preferred  to  those;  and  it  may  safely  be 
>.^*v'*^  said,  that  all  the  acts  authorizing  adjudications  have  been 
Dnniap      passcd  in  good  faith,  and  though  abuses  may  sometimes 
Smith,      have  crept  in,  still  it  has  not  been  the  fault  of  the  laws 
providing  for  adjudication.     They  are  to  be  viewed  as 
one  whole;  and  taken  together,  evince  much  care  in  their 
provisions  that  frauds  shall  not  be  practised .  When  boards 
of  commissioners  have  been  appointed,  or  as  in  the  pres- 
ent case,  where  the  duty  by  act  or  resolution  has  been 
assigned  to  some  officer,  he  becomes  a  judge;  forms  suit- 
able rules  for  the  attainment  of  truth  where  the  law  has 
not  already  given  them,  and  when  he  has  made  a  grant  of 
a  warrantor  claim,  the  State  cannot  question  its  validity. 
Dillon's  case.  2  Tenn.  R.     Though  by  the  provisions  of 
.  some  of  the  acts,  a  refusal  to  grant  a  just  claim  author- 
ised an  appeal  to  the  courts,  yet  where  this  was  not  giv- 
en, the  mandamus  has  been  resorted  to,  to  supply  its  place. 
This  being  a  brief  view  of  the  authority  and  practice 
under  it,  we  are  brought  to  consider  the  resolution  of  the 
last  session,  which  gives  rise  to  the  case  before  us. 

The  preamble  assumes  the  fact  to  be,  that  the  grants 
specified  by  numbers  and  dates  have  honestly  issued, 
and  that  the  warrants  have  been  mislaid  or  lost.  Then 
follows  an  authority  to  the  Secretary  of  State,  as  com- 
missioner, to  receive  on  file  for  adjudication  said  grants; 
he  is  first  to  enquire  if  the  land  designated  in  them  lay 
south  of  French  Broad  and  Holston  rivers,  in  the  sec- 
tion of  country  where  grants  issued  by  North  Carolina 
cannot  hold  the  land;  he  is  secondly,  to  enquire  if  any 
duplicate  has  issued;  he  is  thirdly,  to  enquire  firom  evi- 
dence laid  before  him,  whether  the  grant  properly  issued 
upon  a  good  and  valid  warrant,  whether  the  warrant  is 
mislaid,  and'that  no  other  grant  has  issued  upon  (became. 
With  these  duties  of  the  Secretary  before  us,  let  us 
enquire  what  is  the  point  controverted  between  the  appli- 
cant and  officer.  We  have  it  in  the  answer  of  the  latter: 
that  to  be  enabled  to  perform  the  duties  assigned  him,  he 


Digitized  by  VjOOQIC 


OF   THE    fiTATB    OF    TENNESSEE.  527 

expects  proofs  that  no  duplicate  has  issued;  that  the  war-  Nashtillb, 

.  \,-   u    *u  .  1-        J    J  J         1        I.J      March,  1833. 

rant  on  wnicn  tne  grant  was  founded  was  good  and  valid;  v^^^v^^^ 
that  it  had  been  mislaid;  that  it  had  never  been  adjudicated       OunUp 
by  any  previous  board,  and  that  no  other  grant  had  issued      Snilih. 
thereon,  and  that  this  evidence,  in  the  language  of  the 
proviso  to  the  resolution,  ^^should  be  laid  before  him," 
in  other  words  that  the  proof  to  make  out  a  case  for  the 
granting  the  warrant,  was  to  come  from  the  applicant. 

When  we  examine  the  resolution,  it  is  impossible  to 
come  to  a  different  conclusion  from  that  held  by  the  offi- 
cer; for  however  simple  the  matters  of  enquiry  may  ap- 
pear in  the  first  member  of  the  resolution,  still  in  its  con- 
clusion, out  of  caution,  proof  at  least  prima  fade^  that 
this  is  an  unsatisfied  claim,  is  required,  and  certainly  re- 
required  of  him  holding  the  affirmative  under  the  resolu- 
tion. 

Suppose  the  warrant  lost;  still  the  grant  will  show  the 
number  of  it;  or  at  least  it  is  presumable,  in  the  language 
of  the  respondent,  that  some  memorandum  will  be  pre- 
served and  point  to  it.  If  that  be  so,  then  it  may  be  tra- 
ced if  again  appropriated;  and  this  argument  gains  strength 
the  moment  it  is  shown  that  the  warrant  is  not  on  file,  for 
it  has  become  part  of  the  history  of  the  land  titles  in 
this  country,  that  many  warrants  had  been  improperly  ta- 
ken from  the  office  in  North  Carolina,  and  applied  a  se- 
cond and  third  time  in  procuring  grants. 

But  if  withdrawn  simply,  and  not  a  second  time  grant- 
ed by  North  Carolina,  then  it  may  be  it  has  been  adjudi- 
cated and  granted  by  Tennessee.  Getting  the  number, 
therefore,  which  it  is  presumable  can  be  had  in  North 
Carolina,  will  afford  a  clue  by  which  it  may  be  traced 
here.  So  that  the  whole  results  in  this,  that  the  best 
proof  in  the  power  of  the  party  must  be  adduced.  If 
no  proof  can  be  produced,  and  proper  means  have  been 
used  to  get  it,  and  the  evidence  of  that  fact  be  laid  before 
the  commissioner,  then  he  will  judge  of  it,  and  act  accor- 
dingly. 
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Nashtillv,      But  taking  the  resolution  altogether,  and  construing  it 

v^J^^>^  with  the  rules  laid  down  in  other  previous  acts  on  the 

Scniss^      same  subject,  it  is  unreasonable  we  should  control  the  sec- 

Bntckin.     rctarj.     To  control  him  would  be  to  act  capriciously,  and 

disregard  the  caution  the  legislature  thought  proper  to 

throw  around  the  subject. 

Judgment  afliimed. 


Scruggs  v$,  Brackin. 

A  court  npon  the  trial  of  a  eaiue  cannot  order  and  adjadge  a  noD-«ait 
to  be  entered  for  the  misconception  of  the  action,  or  for  want  of  testimonj. 
The  party  alone  has  the  right  to  decide  whether  he  wOi  take  a  non-salt, 
or  have  a  trial. 

An  instrument  winch  in  its  body  does  not  purport  to  be  sealed,  but  whicb 
has  a  scroll  affixed  to  the  name  of  the  signer,  is  a  sealed  instramant  with- 
in the  meaning  of  onr  act  of  1801. 

This  is  an  action  of  assumpsit  brought  to  recover  the 
price  paid  for  a  negro,  on  a  warranty  that  she  was  a  slave 
for  life.  The  breach  of  the  warranty  assigned  is,  that  she 
was  at  the  time  of  the  sale  a  free  woman,  and  has  since 
recovered  her  freedom.  The  defendant  pleaded  non- 
assumpsit,  upon  which  plea  issue  was  taken.  On  the  trial 
of  the  cause  in  the  circuit  court,  the  plaintiff  read  a  paper 
as  evidence  of  the  warrramy,  in  these  words:  "  Know  all 
men  by  these  presents,  that  I,  John  Brackin,  of  Sumner 
county  and  state  of  Tennessee,  have  this  day  bargained, 
sold  and  delivered  unto  Edward  Scruggs,  of  Davidson 
county,  Tennessee,  one  negro  woman,  Fanny,  a  slave  for 
life,  for  the  sum  of  three  hundred  and  forty  dollars,  the 
receipt  whereof  is  hereby  acknowledged. 

''  Nashville,  23d  November  1820. 

*«  John  Brackm,  (90al.y' 
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To  the  reading  of  this  paper  in  evidence,  the  coansel  Nashville, 
for  the  defendant  objected.     The  court  sustained  the  ob-  v^^^n^^^J 
jection:  thereupon  the  defendant's  counsel   moved  the      Scruggs 
court  to  enter  a  non-suit  in  said  cause.    After  argument  of     Brackin. 
said  motion,   the  court  made  the  following  judgment: 
*^  It  is  considered  by  the  court,  that  the  plaintiff  has 
misconceived  his  action,  for  that  an  action  of  covenant 
should  have  been  brought  upon  the  bill  of  sale,  and  that 
no  parol  evidence  could  be  heard  in  support  of  the  action 
of  assumpsit,  and  that  the  action  would  not  lie;  and  there- 
upon die  court  orders  that  the  plaintiff  shall  be  called, 
and  a  non-suit  entered;"  which  was  done.     From  this 
decision  of  the  court  the  plaintiff  appealed  in  error  to  this 
court. 

J.  S.  Yerger,  for  plaintiff  in  error. 

i .  This  judgment  must  be  reversed,  because  the  judge 
who  tried  the  cause  in  the  court  below,  after  refusing  to 
bear  the  evidence  offered,  ordered  a  non-suit  to  be  enter- 
ed against  the  consent  of  the  party.  No  judge  has  the 
power  to  order  a  party  to  be  non-suited,  imless  he  con- 
sents. 2  Tennessee  Rep.  57~S. 

2.  The  judge  erred  in  rejecting  the  bill  of  sale  offered 
to  be  read  in  evidence  in  this  cause,  because  the  action  of 
assumpsit  will  not  lie  upon  a  sealed  instrument.  It  is 
true  that  assumpsit  will  not  lie  upon  an  instrument  under 
seal;  the  action  must  be  debt  or  covenant;  yet  the  judge 
erred,  for  the  instrument  offered  was  not  under  seal. 
There  is  a  scroll  annexed  to  the  bill  of  sale,  with  the 
word  "seal"  enclosed  in  lines  following  the  name,  but  the 
instrument  has  no  evidence  in  the  body  of  it  which  shows 
that  it  was  the  intention  of  the  parties  to  seal  it. 

In  times  past  the  seal  of  wax  was  used  to  designate  the 
person  signing  the  instrument,  writing  bemg  then  but  lit- 
tle practised  by  the  common  people;  at  this  day  it  is 
used  to  give  greater  dignity  to  the  instrument  itself.  § 
Johns.  Rep.  243. 

67 
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^^®*u VlSU*      The  seal  need  not  now  be  made  of  wax  as  of  old,  but 

MarchJ833.  i_      t  n  i.  it/. 

v^^^v-^   may  be  by  a  scroll,  under  our  act  of  assembly  of  1801. 

Scrog^gs      1  Scott,  694,  sec.  61. 

Brackin.  But  Still  the  intention  of  the  parties  to  the  contract, 
whether  it  was  to  be  sealed  or  not,  remains  to  be  ascer- 
tained, for  unless  it  was  so  intended  the  instrument  is  not 
a  deed.  This  is  a  question  of  construction,  and  like  all 
such  questions  must  be  determined  from  the  face  of  the 
deed  itself.  The  mere  annexing  a  scroll  to  the  name  with- 
out some  intention  expressed  in  the  body  of  the  instrument 
that  it  was  to  be  sealed,  will  not  be  sufficient  to  constitute 
it  a  deed.  This  would  be  the  construction  given  to  an 
instrument  of  this  kind  by  applying  the  rules  of  the  com- 
mon law.    5  Esp.  Rep.  82;  16  Viner's  Abr.  51. 

Our  statute  uses  the  same  words  of  the  Virginia  statute 
upon  the  same  subject,  and  in  fact  was  drawn  from  that 
statute.  The  courts  of  Virginia  in  the  construction  of  that 
statute,  have  holden  that  the  merely  affixing  a  scroll  with- 
out something  in  the  body  of  the  instrument  showing  that 
the  parties  intended  it  to  be  considered  a  deed  sealed,  was 
not  sufficient  to  give  it  that  character.  1  Virg.  Rev. 
Code  of  1819,  p.  510,  sec.  94:  1  Munford's  Rep.  487: 
4  do.  442-  2  Rand.  Rep.  446:  1  Wash.  Rep.  170. 

If  the  seal  were  made  upon  wax  as  at  the  common  law, 
then  the  impression  made  upon  the  wax  would  evidence 
the  intention  of  the  parties  to  the  instrument;  if  it  is 
made  by  a  scroll  as  in  this  instance,  the  intention  must  be 
evidenced  by  something  in  the  body  of  the  instrument, 
1  Alabama  Rep.  187:  4  McCord's  Rep.  267:  5  Esp. 
Rep.  83. 

The  correctness  of  this  construction  will  be  seen  by 
looking  to  the  consequences  that  would  follow  the  reverse 
"  of  this  doctrine.  Instruments  that  never  had  a  seal  could 
be  made  sealed  instruments  by  the  mere  addition  of  t 
scroll,  to  avoid  the  statute  of  limitations;  and  if  they 
should  be  denied  upon  oath,  proof  of  the  party's  hand 
writing  would  still  give  them  effect.     This  would  defeat 
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the  Statute  of  limitations  in  many  instances.     Again:  if  a  5t^®*f^'':5?» 
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release  not  under  seal  were  given  to  the  maker  of  the  m*  s^^^v'^h^ 
strument,  the  mere  addition  of  a  scroll  would  destroy  Scru^gi 
the  effect  of  the  release,  and  the  instrument  would  be  Bnckia. 
again  revived.  This  is  the  first  time  this  question  has 
been  made  in  this  court,  and  is  one  of  much  importance 
in  its  retrospective,  if  not  in  its  prospective  operation. 
Thousands  of  instruments  long  since  barred  by  the  sta- 
tutes, may,  nay  will,  again  spring  into  existence,  if  such 
instruments  are  to  be  considered  sealed  papers.  If  such 
instruments  are  considered  sealed  bonds  or  deeds,  then 
the  consideration  cannot  be  questioned  in  a  suit  upon 
them;  but  if  they  are  not,  then  it  can.  No  possible  injury 
can  result  from  the  construction  contended  for  on  the 
part  of  the  plaintiff  in  error;  all  the  claims  not  barred  by 
the  statute  of  limitations  will  still  be  recoverable,  and  the 
solemnity  supposed  to  be  given  to  an  instrument  properly 
sealed  will  receive  some  countenance,  and  the  principles 
of  the  comition  law  be  followed. 

If  then  this  bill  of  sale  be  no  deed  for  want  of  the 
proper  sealing,  it  follows  that  assumpsit  was  the  proper 
remedy  for  a  breach  of  warranty  of  title  contained  in  the 
bill  of  sale,  and  the  bill  of  sale  was  the  best  evidence 
to  |m)ve  that  fact,  and  was  rejected  by  the  court  im* 
properly. 

D.  Criaghead,  for  defendant  in  error. 

Peck,  J.  delivered  the  opinion  of  the  court. 

After  the  cause  had  been  submitted  to  the  jury,  the 
plaintiff  produced  a  bill  of  sale  for  the  negro. 

It  was  objected  that  the  action  being  case  and  not  cov- 
enant, and  the  plaintiff  having  offered  a  bill  of  sale  under 
seal,  the  action  in  the  form  brought  could  not  be  main- 
tained, and  it  was  moved  to  have  a  non-suit  entered;  upon 
argument  of  which  motion,  it  was  considered  by  the 
court  that  the  plaintiff  had  misconceived  his  action,  ^^for 
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Nas^illb,  that  an  action  of  covenant  should  have  been  brought  upon 

^.^'^v^^  the  bill  of  sale,  and  that  no  parol  evidence  could  be 

Scraggs      heard  in  support  of  the  action  of  assumpsit,  and  that  the 

Brackin.     action  would  not  lie;  and  thereupon  the  court  ordered  that 

the  plaintiff  should  be  called^  and  a  non-suit  entered;" 

which  was  done. 

This  is  erroneous.  The  court  had  a  right  to  judge  of 
the  admissibility  of  the  evidence  offered,  and  to  reject  it 
if  inadmissible.  But  no  case  is  recollected  where  our 
courts  have  tolerated  the  practice  of  ordering  a  non-siut. 
This  is  sufficient  to  reverse  the  judgment.  But  a  ques- 
tion not  void  of  difficulty,  and  not  hitherto  brought  be- 
fore us,  is  presented  on  the  rejection  of  the  evidence 
offered;  and  that  is,  whether  the  instrument  offered  in 
evidence  was  a  sealed  instrument;  it  does  not  purport 
to  be  such  upon  its  face;  true  a  scroll  is  affixed  to  the 
name.  Is  this  sufficient  to  give  the  instrument  the  char- 
acter of  a  deed  withont  the  testimonial  of  intention  to 
seal,  in  the  body?  In  Virginia,  South  Carolina  and  Ala- 
bama, such  instrument  is  not  held  to  be  a  deed.  But 
a  majority  of  this  court  thinks  that  the  construction  on 
our  act  of  1801,  though  jn  the  language  of  the  VirgiotR 
statute,  has  had  a  different  construction  in  this  state,  and 
the  understanding  of  the  whole  conununity  makes  the  law 
on  this  point, 

.Judgment  reversed. 
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DwTER  V8.  Foster  and  Trousdale. 

The  act  of  1881,  ch.  40,  sec.  5,  does  not  prevent  the  isBaance  of  a 
capias  ad  satisfaciendum  against  the  debtor,  upon  a  judgment  rendered 
upon  a  contract  existing  at  the  paasage  of  the  act. 

The  6th  section  of  said  act  refers  only  to  the  issuance  of  a  capias  ad 
Batisfaeiendum  upon  a  judgment  founded  on  proceedings  under  the  2d 
•ection  of  said  act 

The  5th  section  of  said  act  does  not  require  the  affidavit  therein  men- 
tioned to  be  made,  before  a  capias  ad  satisfaciendum  can  issue  against 
the  debtor,  upon  a  judgment  founded  upon  a  contract  existing  at  the  paa- 
■ageof  the  act. 

In  1831  John  Dwyer  commenced  suit  in  the  county 
court  of  Davidson,  against  Joel  G.  Harper,  upon  a  con- 
tract made  and  falling,  due  before  that  time.  The  capias 
ad  respondendum  was  executed  on  the  4th  of  August, 
1831,  and  the  bail  bond  bears  date  on  that  day.  Foster 
and  Trousdale  became  the  bail  of  Harper.  After  judg- 
ment against  Harper,  a  ca.  sa,  was  issued  against  him, 
with  a  view  to  subject  his  bail,  without  any  oath  as  re- 
quired by  the  act  of  1831,  ch.  40,  which  act  was  passed 
and  had  taken  effect  before  the  issuing  of  said  ca,  sa.  but 
pending  the  suit,  and  subsequent  to  the  execution  of  the 
bail  bond.  The  ca.  sa.  was  returned  non  est  inventitSy 
and  therefore  a  scire  facias  was  issued,  and  made  known 
to  the  bail.  They  pleaded  specially,  that  the  suit  by  set. 
fa,  ought  not  to  be  maintained  against  them,  because  the , 
ea.  sa,  against  Harper  had  been  issued  without  any  affida- 
vit as  required  by  the  said  act  of  1831.  To  this  plea 
Dwyer  demurred.  The  court  below  overruled  the  de- 
murrer, and  Dwyer  appealed  ih  the  nature  of  a  writ  of  er- 
ror to  this  court. 

T.  Washingionj  for  the  plaintiff  in  error,  argued:  Ist. 
That  said  act  of  1831,  ch.  40,  is  enttrely  prospective  in  its 
operation.  That  by  the  express  terms  of  the  2d  section, 
it  is  confined  to  contracts  made  after  the  1st  day  of  March 
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Nashyillb,  1832,  that  is,  the  origiDal  process  to  be  issued  thereafter, 
'  as  the  commencement  of  civil  suits  is  only  altered  in 
respect  to  such  suits  as  may  be  founded  on  contracts  made 
after  that  date.  But  that  in  reference  to  suits  instituted 
upon  contracts  made  prior  to  that  time,  the  original  pro- 
cess was  left  as  it  was  before  the  passage  of  the  act. 

2d.  That  the  contract  upon  which  the  bail  of  Harper 
is  sought  to  be  rendered  liable  in  this  case,  is  iie  bail 
bond,  which  was  dated  on  the  4th  of  August,  1831,  not 
only  before  the  act  of  assembly  in  question  went  into  ef- 
fect, but  before  it  was  passed. 

3d.  That  the  plea  of  the  defendants,  if  sustained,  would 
lead  to  the  inconsistency  and  absurdity  of  making  the 
said  act  of  1831,  ch.  40,  allow  of  an  arrest,  and  of  the 
taking  of  bail,  upon  contracts  made  anterior  to  the  1st  of 
March,  1832;  and  yet,  have  the  edect  of  destroying  the 
remedy  upon  the  bail  bond,  unless  the  provisions  of  the 
act  are  complied  with,  in  relation  to  contracts  made  after 
the  1st  of  March,  1832.  According  to  what  is  main- 
tained by  the  plea.  Harper  could  have  been  arrested  up- 
on the  capias  ad  respondendum^  and  if  he  had  not  given 
bail,  he  could  have  been  imprisoned  until  judgment;  but, 
immediately  afterwards,  he  must  have  been  discharged, 
unless  Dwyer  could  have  made  the  affidavit  prescribed 
by  the  act  of  1831,  in  relation  to  the  issuing  of  writs  of 
capias  ad  saHsfaciendum.  The  doctrine  advanced  by 
the  defendants,  would  make  the  act  of  1831  operate  as 
a  repeal  of  prior  laws  in  relation  to  bail,  in  all  cases,  as 
well  those  founded  upon  contracts  made  before  March, 
1832,  as  those  founded  upon  contracts  made  afterwards, 
and  that  too,  without  any  express  repealing  clause,  or  re- 
pugnancy between  the  provisions  of  that  act,  so  far  as  re- 
lates to  contracts  made  anterior  to  March,  1832,  and  the 
former  legislative  enactments  upon  the  subject  of  bail. 

Upon  the  whole,  the  plaintiiS^  contends,  that  all  the 
sections  of  said  act  are  to  be  construed  together;  and  that 
the  new  regulations  prescribed  by  it,  in  relation  to  the  is- 
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suing  of  execution  against  the  body,  apply  exdusively  to  Nabhville, 
the  cases  spoken  of  in  the  2d  section;  that  is,  to  cases  w^^v^^ 
founded  upon  contracts  made  after  the  1  st  of  March,  1 832.      T>njer 

Foster. 

frm.  T.  jBroten,  argued  on  the  same  side. 

J.  S.  Yerger,  for  defendant  in  error.  Are  the  bail 
discharged  from  judgment  upon  this  scire  facia$  by  rea- 
son of  any  thing  in  their  plea  alleged  and  shown?  It  is 
contended  that  they  are. 

1 .  No  scire  facias  could  issue  against  them  until  a 
capias  ad  satisfaciendum  taken  out  and  returned,  that  the 
defendant  could  not  be  found.  At  the  time  this  copi- 
as  ad  satisfaciendum  issued,  upon  which  the  scire  fa- 
das  is  founded,  the  law  did  not  authorize  a  capias  ad 
satisfaciendum  to  issue  without  affidavit  as  required  by 
the  5th  section  of  the  act  of  1831,  ch.  40,  and  no  such 
affidavit  being  made  to  procure  the  issuance  of  the  ca. 
sa.  against  Harper,  the  writ  was  void,  and  all  subsequent 
proceedings  founded  on  it  are  void.  Act  of  1831,  ch» 
40,  sec.  5,  page  67:  5  Ter.  Rep.  254:  6  Ter.  Rep, 
640,  688;  4  Ter.  349,  577. 

The  liability  upon  the  bail  bond  is  only  collateral;  it 
is  upon  condition  that  the  party  do  not  appear,  &c.  that 
the  bail  are  to  be  made  liable,  and  until  it  be  shown  legally 
that  he  did  not  appear,  the  condition  is  not  broken,  and 
the  bail  are  not  liable.  This  breach  of  the  condition  of 
the  bond  can  only  be  shown  by  the  issuance  of  a  ca.  sa. 
under  the  regulations  pointed  out  by  statute,  which  in  this 
case  has  not  been  done,  and  consequently  until  a  proper 
writ  issues,  the  defendant  has  appeared. 

The  second  section  of  the  act  of  1831,  ch.  40,  ap- 
plies to  mesne  process  to  be  issued  upon  contracts  made 
after  the  first  day  of  March,  1832,  supposing  that  the 
creditor  may  have  made  his  contract  with  a  view  to 
bail.  The  fifth  section  applies  to  final  process,  without 
limiting  the  tune  when  to  take  efiTect  to  any  future  day. 


Digitized  by  VjOOQIC 


536  CASES  IN  THE  SUPREME  COURT 

NA8HTiLL«^but  commenciDg  by  its  words  to  operate  upon  all  cases 
after  its  passage.  This  section  does  not  take  away,  or  in 
tbe  least  impair  the  benefits  secured  under  the  second 
section  of  the  act,'  to  be  derived  from  bail  being  taken  in 
the  action;  it  only  restrains  the  party  from  proceeding 
against  them  until  he  pursues  the  requisites  in  that  sec- 
tion pointed  out;  it  does  not  impair  the  contract;  it  ope- 
rates only  upon  the  remedy  for  enforcing  the  contract, 
which  can  be  done  by  Legislation.  It  does  not  avoid 
the  contract  or  render  it  ineffectual.  It  gives  the  party 
all  that  he  contracted  for,  only  requiring  him  to  perform 
certain  requisites  to  enforce  that  contract,  and  not  there- 
fore unconstitutional,  as  has  been  contended  for  in  argu- 
ment. The  Legislature  may  from  time  to  time  change 
the  remedy,  or  alter  it,  or  restrict  it,  as  is  well  settled. 
4  Wheaton's  Rep.  200:  12  Wheaton's  Rep.  370:  1 
Pain's  Rep.  88,  89:  1  Kent's  Com.  394;  1  Sal.  Rep. 
401 :  3  Peter's  Rep.  280. 

The  general  words  of  the  fifth  section,  prove  that  this 
is  the  true  construction.  That  section  says,  "that  after 
a  judgment  or  decree  rendered  in  any  civil  action,  in 
courts  of  law  or  equity,"  &c.  writs  of  capias  ad  satit* 
faciendum,  authorizing  the  imprisonment  of  the  person, 
to  enforce  the  payment  of  money  shall  not  issue  unless," 
&c.  These  words  do  not  confine  the  non-issuance  of 
the  ca.  sa.  to  cases  of  debt  founded  upon  contract,  but 
extend  to  cases  of  tort,  and  to  all  cases  where  money  is 
to  be  drawn  upon  final  process  by  imprisonment  of  the 
body.  Under  this  section  a  ca.  sa,  could  not  issue  to 
charge  bail  in  an  action  of  tort,  until  its  requisites  were 
pursued,  yet  the  law  did  not  prohibit  the  taking  bail  in 
actions  for  torts. 

In  the  second  section  the  Legislature  intend  to  abolish 
the  taking  bail  after  a  given  day,  in  cases  of  contract.  In 
Ae  fifth  section  they  intend  to  take  away  the   ca,  m. 
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immediately  ia  all  cases,  except  the  condittons  are  com-  Na8htili.e, 

V    J       -,i  March,  1833. 

plied  With. 

Thompson  argued  on  the  same  side. 

Peck,  J.  delivered  the  opinion  of  the  court. 

The  fctVe/acios  recites,  that  at  the  January  term,  1833, 
John  Dwyer  recovered  judgment  against  Harper,  for  the 
sum  of  $580,  and  costs  of  suit,  $10  31  i ;  for  virhich  there 
was  issued  against  sdd  Harper,  a  writ  of  capias  ad  scais- 
Jaciendum^  bearing  test  the  third  Monday  of  January 
aforesaid;  that  the  same  was  returned  by  the  sheriff  '^not 
found  in  my  county;"  that  at  the  time  of  serving  the  ca* 
pias  ad  respondendum  on  Harper,  Foster  and  Trousdsde 
became  bail  of  said  Harper,  as  the  act  requires,  in  the 
penal  sum  of  $1500,  dated  4th  August,  1831,  by  bond, 
under  hand  and  seal,  payable  to  the  sheriff,  aiffl  condi- 
tioned that  if  said  Harper  should  appear  at  the  ensuing 
county  court  at  the  court  house  at  Nashville,  on  the  third 
Monday  in  October  next  thereafter,  to  answer,  &c.  then 
said  obligation  to  be  void;  otherwise  to  be  in  force.  Said 
bond  was  assigned  as  the  law  requires.  Then  follows  the 
command  to  make  known  to  said  Foster  and  Trousdale,  to 
appear  and  show  cause  why  said  Dwyer  should  not  have 
judgment  and  execution  against  them,  &c.  as  bail.  This 
writ  is  made  known;  they  appeared,  and  for  defence  put 
in  the  following  plea:  they  say,  that  the  plaintiff,  his  afore- 
said action  ought  not  to  have,  because  they  say  said  plain- 
tiff did  not  make  oath  as  required  by  the  act  of  assem- 
bly passed  14th  December,  1831,  entitled  an  act  to  abol- 
ish imprisonment  for  debt,  except  in  cases  of  fraud,  pre- 
vious to  suing  out  said  writ  of  capiw  ad  saHsfaciendum 
mentioned  in  said  sdre  facias j  nor  any  time  since;  and 
this  they  verify  and  pray  judgment. 

To  this  plea,  plaintiffs  filed  a  general  demurrer;  on  ar- 
gument, the  county  court  gave  judgment  for  the  defen- 
68 
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M^*'h^i8sS"'  *^^^>  ^^  parties  consenting,  an  appeal  in  the  nature  of 
s^p*v^^  a  writ  of  error  is  taken  to  this  court. 

Dwyer  This  question  has  been  ably  argued;  it  calls  for  the 

Foster«      construction  of  the  act  of  1831,  ch.  40,  and  in  consid^- 

ing  that  act,  we  will  enquire  whether  or  uot  the  legislature 

intended  to  reach  cases  existing  at  the  time  the  act  passed. 

There  are  no  express  words  in  the  act  which  necessa- 
rily refer  its  provisions  to  cases  in  court  at  the  time  of  its 
passage.  True,  the  title  of  the  act  and  its  preamble  show 
decisively,  an  intention  to  abolish  imprisonment  for  debt, 
except  in  cases  of  frauds  the  preamble  supposes  the  exist- 
ing laws  unnecessarily  rigorous  in  ordinary  cases,  and  that 
the  right  of  the  creditor  to  hold  the  body  of  the  debtcnr 
until  he  make  render  of  the  demand  established  by  law, 
is  barbarous  and  should  be  abolished.  But  it  is  to  the 
enacting  part  we  have  to  look  to  find  the  bearing  of  the 
question  before  us. 

The  first  section  relates  to  female  debtors,  and  need 
not  be  noticed,  not  affecting  the  question. 

The  second  section  provides,  that  in  all  actions  at  law^ 
to  be  commenced  on  any  debt  or  contract  made  after  the 
first  day  of  March  next,  the  original  process  shall  be 
by  summons,  on  which  he  shall  be  notified  to  appear  and 
answer  the  plaintiff's  action;  and  that  special  or  appear- 
ance bail  shall  not  be  required,  except  as  afterwards  pro- 
vided in  cases  of  fraud. 

The  third  and  fourth  sections  provide  for  the  cases  in 
which  a  plaintiff  may,  before  action  brought,  or  during 
its  pendency  and  before  judgment,  have  a  cajptcw,  and 
the  defendant  shall  be  compelled  to  give  bail  to  the  action 
as  before  practised. 

The  5th  section  it  is  more  important  to  notice;  the 
provisions  are,  ^Hhat  after  a  judgment  or  decree  rendered 
in  any  civil  action  in  courts  of  law  or  equity,  or  bef<)ro 
any  justice  of  the  peace,  writs  of  capias  ad  saHsfaeien" 
dufUj  authorising  the  imprisonment  of  the  person  to  en- 
force (he   payment  of  sioney,   shall  not  issue,  until  the 
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plaintiff,  or  complainant,  his  agent  or  attorney,  will  make  ^^f^^^^^ 
affidavit  before  the  clerk  or  court  from  which  the  writ  is-  v 
sues,  or  before  the  justice  who  is  required  to  issue  the 
same,  first,  that  the  defendant  is  about  to  remove  his  prop- 
erty; or  second,  that  he  has  removed  the  same  beyond 
the  jurisdiction;  or  third,  that  he  has  made  a  fraudulent 
conveyance  of  his  property  to  evade  payment;  or  fourth, 
that  he  conceals  it;  or  fifth,  that  the  defendant  has  money 
in  possession  or  within  his  control  sufficient,  &c.  which 
he  fraudulently  withholds;  in  either  of  which  cases  the 
capias  ad  8€Ui8faciendum  may  issue,  as  heretofore  practi- 
sed. 

Are  we  necessarily  compelled  to  take  these  provisions 
in  connection  with  the  second  section? 

Before  framing  our  constitution,  at  the  time  of  its  adop- 
tion, and  since,  up  to  the  passage  of  this  act,  the  unre- 
strained right  of  resorting  to  the  ca.  sa.  was  part  of  the 
law  of  the  land«  The  makers  of  this  law  did  not  forget 
that  the  bill  of  rights,  article  17,  secures  to  every  man 
'^that  all  courts  shall  be  open,  and  every  man,  for  an  in- 
jury done  him  in  his  lands,  goods,  person  or  reputation, 
shall  have  remedy  by  due  course  of  law,  and  right  and 
justice  administered."  The  liberty  of  the  honest  debtor 
was  always  safe  under  the  18th  article  of  the  same  instru- 
ment. These  are  mentioned,  not  because  they  are  thought 
to  be  in  conffict  with  the  act,  when  rightly  construed,  but 
to  show  that  there  was  no  necessity  for  the  passage  of  an 
act  which  might  bear  the  semblance  of  either  impairing 
the  obligation  of  contracts,  or  interfering  witli  the  admin- 
istration of  justice  in  existing  cases,  or  changing  the  law 
of  the  land  directly  applicable  to  them..  The  previ- 
ous laws  had  been  long  borne  with;  no  doubt  it  was  be- 
cause the  article  last  cited,  providing  that  the  person  of 
the  debtor  (not  guilty  of  fraud)  should  not  be  continued 
in  prison  after  delivering  up  his  estate  fot  the  benefit  of 
his  creditor  J.  This  article  always  shed  a  benign  in- 
fluence over  the  laws  which  affected  personal  liberty  for 
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^[^^^j^»  debt:  and  though  its  provisien  might  be  forgotten  by  the 
creditor,  still  it  was  always  remembered  by  the  courts,  and 
an  instance  of  oppression  in  Tennessee,  where  the  cred-* 
iter  acted  honestly,  is  not  remembered.  This,  however, 
does  not  impugn  the  act,  though  it  may  assist  us  in  coming 
to  a  proper  conclusion  as  to  its  construction;  for  if  there 
were  no  necessity  for  making  an  act  which  might  be  appli- 
cable to  suits  existing  at  the  time  of  its  passage,  then  cer« 
tainly  the  courts  would  not  go  beyond  the  obvious  mean- 
ing, and  by  construction,  make  it  apply.  Read  the  third 
section  with  the  second,  and  it  is  clear  the  judgment  spo- 
ken of,  in  which  the  ca.  sa.  is  forbidden,  is  a  judgment 
founded  on  the  proceedings  to  be  conmienced  as  provi- 
ded by  the  second  section. 

There  b  no  sensible  way  of  construing  the  act,  but  hy 
taking  these  two  sections,  the  second  and  the  fifth,  in  con- 
nection: making  them  stand  together,  aa  they  certainly 
must,  it  follows  that  no  right  existing  at  the  time  the  act 
passed  is  interfered  with;  that  the  right  of  the  plaintiff 
to^pursue  the  bail,  as  was  practised  before  the  passage  of 
the  act,  remained;  and  that  there  was  nothing  illegal  ia 
suing  out  the  capias  ad  saUsfaciendum. 

In  comparing  these  sections,  the  construction  contend- 
ed for  would  make  them  inconsistent,  and  indeed,  non- 
sensical ;  for  it  would  be  very  incongruous  to  allow  the  writ 
of  capias  ad  respondendum  until  the  first  of  March,  (as  by 
the  2d  section)  by  which  the  defendant  would  be  impris- 
oned until  he  gave  bail,  and  then  by  the  5th  section  deprive 
the  plaintiff  of  all  benefit  under  the  bond  the  law  author- 
ized to  be  taken  for  him.  If  he  give  no  bail,  he  is  im- 
prisoned under  the  second  section,  up  to  the  time  of  the 
judgment;  and  then  under  the  fifth  section,  he  would  be 
entitled  to  his  discharge.  These  are  absurdities  in  which 
we  must  not  involve  the  legislature. 

Let  the  judgment  be  reversed,  demurrer  sustained,  and 
judgment  for  the  plaintiff. 

Judgment  reversed. 
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SoMMERviLLE  and  Crutcher  vs.  Ho&ton,  AdmW, 

A  deed  of  troat,  execoted  honafidCi  and  for  a  just  debt,  cannot  be 
avoided  by  the  erediton  of  the  grantee,  becaue  poasenonof  the  artielea 
or  property  was  permitted  to  remain  with  the  grantor,  both  before  and  af- 
ter the  time  atipidated  for  the  payment  of  the  debt. 

Where  property  of  a  perishable  nature,  and  the  use  of  which  consists 
in  its  conaomption,  is  permitted  to  remain  with  the  grantor,  it  will  render 
the  deed  Toid  as  to  creditors. 

The  use  of  sack  property  is  its  consnmption ;  and  to  secnre  the  use  of  it 
to  the  vendor,  hinders  and  delays  other  creditors,  and  renders  it  void  by 
its  terms. 

A  deed  colorable  and  fraodalent  as  to  part,  is  frandnlent  and  void  as  to 
the  whole  of  the  articles  of  property  contained  in  it. 

This  was  an  action  of  trover  brought  by  the  plaintiffs 
in  error,  to  recover  the  value  of  certain  articles  of  per- 
sonal property,  sold  by  the  defendant's  intestate,  as  sheriff 
of  Davidson  county,  as  the  property  of  Alpha  Kingsley> 
under  the  authority  of  several  executions  issued  from  the 
circuit  and  county  court  of  Davidson  county.  The  facts 
of  the  case  are  these:  Alpha  Kingsley,  on  the  17th  Au- 
gust, 1819,  being  indebted  to  the  Branch  Bank  of  the 
State  of  Tennessee,  in  the  sum  of  five  thousand  dollars, 
by  note,  which  fell  due  on  that  day,  conveyed  to  John 
Sommerville  and  Thomas  Crutcher,  as  trustees  of  the 
Bank,  certain  negroes,  several  articles  of  household  fur- 
niture, two  horses,  four  cows  and  calves,  and  other  per- 
sonal property  particularly  specified  in  the  deed  of  trust, 
for  the  purpose  of  securing  the  aforesaid  note,  and  deliv- 
ered the  same  to  the  trustees,  who  left  them  in  the  pos- 
session of  Kingsley.  By  the  terms  of  the  deed  of  trust, 
if  the  said  note  was  not  paid  on  or  before  the  first  of  Sep- 
tember, 1820,  the  trustees  were  authorized  to  sell  imme- 
diately the  property  therein  mentioned,  without  further  no- 
tice, and  apply  the  proceeds  of  the  same  to  the  payment 
of  said  note;  and  shoidd  any  thing  remain  after  satisfying 
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NashvimjB,  it  J  they  were  to  repay  it  over  to  Kingsley.  On  the  26th 
s^^^v^^J  January,  1820,  Kingsley  conveyed  other  articles  of 
Sommerviiie  personal  property,  consisting  of  household  furniture,  li- 
HortoD.  quors  and  provisions,  to  the  same  trustees,  to  further  se- 
cure thepa3mient  of  said  note;  the  terms  of  the  deed  be- 
ing the  same  as  the  one  previously  mentioned.  There  was 
a  covenant  m  each  of  the  deeds  by  the  trustees,  that  Kings* 
ley  should  remain  in  the  quiet  possession  and  use  of  die 
articles  until  the  said  first  day  of  September,  1820.  The 
deeds  were  proven  and  registered  within  the  time  pres- 
cribed by  law.  The  trustees  permitted  the  property  to 
remain  in  possession  of  Kingsley  after  the  1st  of  Sep- 
tember, 1820,  upon  his  urging  the  officers  of  the  Bank  to 
renew  his  note,  he  paying  the  discounts  regularly.  On 
the  21st  February,  1821,  Sommerviiie  and  Crutcher,  the 
trustees,  advertised  in  the  Nashville  Whig  that  a  sale  of 
the  property  would  take  place  on  the  24tfa  March  there- 
after. But  in  the  meantime,  on  the  2d  March,  1821,  the 
properly  was  levied  upon  by  the  sheriff,  by  virtue  of  the 
several  executions  before  mentioned,  all  of  them  bearing 
test  in  January  and  February,  1821.  The  sale  by  the 
sheriff  took  place  on  the  2d  April,  1821,  and  the  pro- 
ceeds of  the  same  amounted  to  two  thousand  four  hun- 
dred and  ninety  five  dollars  eighty  two  and  a  half  cents. 
It  was  admitted  on  the  trial,  that  Crutcher  was  the  Pres- 
ident and  Sommerviiie  the  Cashier  of  the  Bank.  It  was 
proved  by  Kingsley,  that  his  object  was  bona  fide  to  se- 
cure the  Bank  what  he  owed  it,  and  to  secure  bis  en- 
dorsers; that  the  note  was  regularly  renewed  in  Bank,  and 
that  he  paid  the  discounts,  and  that  although  he  used  some 
of  the  perishable  articles,  their  value  was  not  more  than 
the  amount  paid  by  him  for  discounts.  There  was  a  ver- 
dict found  for  the  plaintiffs,  which  was  set  asid?  by  the 
court  and  a  new  trial  granted,  which  was  excepted  to  by 
plaintiffs'  counsel,  and  the  cause  brought  by  appeal  to  this 
court,  which  at  the  January  term,  1827,  was  dismissed, 
on  the  ground  that  the  judgment  below  was  not  final.     At 
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the  November  term,  1828,  of  the  circuit  court,  the  facts  Nabhvillb, 
as  set  forth  in  the  bill  of  exceptions,  were  submitted  to  the  vJ!^>O^^J 
court  for  its  opinion,  who  thereupon  gave  judgment  for  Somtnerviiie 
the  defendant,  and  the  plaintiff  appealed  in  error  to  this     Horton. 
court. 

F.  B.  Fogg  J  for  the  plaintiffs  in  error,  contended  that 
the  judgment  of  the  circuit  court  should  have  been  for  the 
plaintiffs  in  error,  for  the  following  reasons: 

1 .  That  the  possession  by  Kingsley  under  the  deeds 
of  trust  was  not  fraudulent,  as  they  were  conditional  upon 
the  face  of  them,  and  were  duly  proven  and  registered; 
and  that  being  conditional,  their  registration  was  notice  to 
all  creditors  and  subsequent  purchasers.  Claiborne  vs. . 
Hill,  1  Wash.  Rep.  177:  1  Scott's  revisal,  367:  Act  of 
1805,  1  Scott,  1068-9. 

2.  The  possession  of  Kingsley  of  the  articles  of  prop- 
erty after  the  time  had  arrived  specified  in  the  deeds  for 
their  delivery,  viz.  the  1st  of  September  1820,  was  not 
a  fraud  in  itself,  but  only  a  badge  of  fraud,  and  might  be 
explained  away  by  parol  testimony.  See  Kid  vs.  Rawlin- 
son,  2  Bos.  and  Puller,  59:  Bissell  vs.  Hopkins,  3  Cow- 
an's Reports,  166,  where  all  the  cases  upon  this  subject 
are  collected  in  a  note. 

3.  That  fraud  is  a  matter  of  intent,  and  that  all  the  ev- 
idence given  in  the  case  shows  that  the  possession  by 
Kingsley  was  bona  fide  j  and  that  the  intention  of  the  Bank, 
its  officers  and  the  trustees,  in  permitting  him  to  remain 
in  the  possession  and  use  of  the  property,  was  not  for  the 
purpose  of  hindering,  delaying  or  defrauding  creditors. 
See  Sturtevant  vs.  Ballard,  9  Johns.  Rep.  337:  1  Ruf- 
fin  and  Hawks,  320,  and  the  cases  above  cited. 

4.  The  court  below  erred  in  granting  a  new  trial  on  the 
verdict  of  the  jury  in  favor  of  the  plaintiff:  as  the  evi- 
dence was  properly  submitted  to  the  jury  by  the  court, 
it  was  for  them  to  judge  as  to  fraudulency  of  intention,  and 
that  they  were  authorized  in  finding  as  they  did  under  the 
charge  of  the  court. 
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Nashyillk,      Rucks,  for  defendant  in  error.     The  first  question  is, 

March,  1833.       ,      ,         ,  .       ^  v     . 

s^p-v-^^  whether  these  conveyances  were-  not  contnyed  to  the  m- 
Somnerriiie  tent  or  puTposc  to  delay,  hinder  or  defraud  creditors. 
*    HortoD.     Act  of  1801,  ch.  25,  sec.  2. 

Kingsley,  on  his  examination,  said  he  remained  in 
the  possession  and  use  of  the  property  up  to  the  time 
it  was  levied  on.  That  he  sold  some  of  the  live  stock 
without  asking  or  obtaining  leave  from  any  one.  That 
he  used  a  considerable  portion  of  the  perishable  articles 
mentioned  in  both  deeds,  in  carrying  on  the  business  of 
the  inn;  though  he  thought  he  had  paid  the  value  of  it  m 
discounts.  He  wished  to  secure  those  creditors  who 
i^eed  to  give  him  time  for  the  payment  of  their  debts, 
rather  than  those  who  had  sued,  or  would  sue,  and  who 
might  levy  upon  the  articles  put  upon  his  breakfast  table 
after  it  was  set.  He  still  had  the  watch  mentioned  in  the 
deed;  it  cost  $200,  and  bad  never  been  demanded  from 
him.  The  nature  and  description  of  the  property,  proved 
beyond  doubt,  that  the  only  object  was,  that  he  should 
be  protected  in  the  use  and  enjoyment  of  it.  The  bank 
never  demanded  such  a  deed;  the  money  was  secured  to 
the  bank  by  the  endorsers.  The  endorsers  never  deman- 
ded such  a  deed;  we  are  not  so  much  as  infonhed  who 
they  were,  except  John  Nichol,  and  he  was  in  Orleans  at 
the  time,  and  knew  nothing  about  it.  The  circumstance 
that  the  note  was  renewed  from  time  to  time  for  a  long 
time  after  the  levy  upon  the  property,  proves  that  neither 
the  bank  nor  endorsers  looked  to  this  property. 

The  whole  circumstances  taken  together,  lead  very  pal- 
pably to  the  conclusion  that  there  was  fraud  io  fact. 

If  Kingsley  reserved  to  himself  the  power  to  defeat  the 
object  of  the  conveyance,  it  is  fraudulent  in  law.  Tar- 
back  vs.  Marbury,  2  Ver.  510-11 :  Riggs  vs.  Murry,  2  J. 
C.  R.  579,  580:  Lavender  vs.  Blackstone,  2  Levitz, 
146:  5  Cow.  R.  566. 

This  deed  is  surely  fraudulent  and  void  as  to  the  wine, 
bacon,  wood,  hay,  &c.  articles  which  it  was  intended 
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Capt.  Kiogsley  should  use  every  day;  and  if  fraudident  Nashtills, 

1  .     •  .  ,  ,  .     1  .  ,  March.  1833, 

as  to  them,  it  is  void  as  to  the  whole  under  the  statute,  v^^-v^^^^ 
Hyslop  vs.  Clarke,  14  John.  465:  Fennor's  case,  3  SommervUi^ 
Rep.  78:  Wimbushv^.  Tailbois,  Plow.  54:    1  Mod.  35.      HoJtoo. 

Capt.  Kingsley  believed  he  could  pay  the  debt  from 
the  profits  of  the  tavern;  his  principal  objects  were  the 
present  use  of  the  property,  and  the  resulting  trust  to 
himself.  He  did  not  provide  that  if  this  debt  was  paid, 
the  trustees  should  sell  and  pay  other  creditors,  nor  if 
there  should  be  a  surplus,  that  it  should  be  paid  to  them; 
but  he  substituted  and  provided  for  himself  in  both  these 
events*  Twyne's  case,  3  Rep.  81:  Wilkes  vs.  Ferris, 
5  John.  340-5:  Austin  vs.  Bell,  20  John.  450. 

Another  ground  is,  that  after  the  1st  day  of  September, 
1820,  the  possession  was  inconsistent   with  the  deed. 
This,  from  having  been  one  of  the  best  settled  points  in 
*our  whole  system  of  law,  has  become  a  vexed  ques- 
tion. 

The  dispute  has  principally  been,  whether  it  is  fraud 
per  96,  or  only  prima  fede  evidence  of  fraud,  and  sub- 
ject to  be  rebutted  or  explained  by  other  evidence. 

The  decisions  in  England  have  all  been  uniform  since 
the  passage  of  the  statutes  of  Elizabeth.  Sir  Edward 
Northey,  in  Bucknell  vs.  Roiston,  (Pre.  Chan.  287,)  said 
it  had  been  so  ruled  forty  times  in  his  experience.  Rob. 
Fraud.  Conv.  564. 

The  Supreme  Court  of  the  United  States,  Virginia, 
Kentucky,  Pennsylvania  and  South  Carolina,  have  fol- 
lowed these  decisions.  Massachusetts,  New-Hampshire 
and  North  Carolina,  have  held  it  only  prima  facie  evi- 
dence of  fraud.  See  the  cases,  Starkie's  Ev.  4th  part,  618. 
In  New-York,  the  decisions  are  both  ways.  Chancellor 
Kent  throws  his  great  authority  into  the  scale  of  the 
English  decisions. 

Tennesse,  in  Ragan  vs.  Kennedy,  (1  Tenn.  Rep.  100,) 
adopted  the  English  construction  of  the  statute,  which  has 
been  followed  uniformly  until  latterly  called  in  question. 

69 
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Nashvillb,       Gibbs^  on  the  same  side.     1.  This  assignment  of  per- 
v«^-N^^^J  sonal  property  vr^s  void  as  to  creditors,  possession  of  the 
Sommeryiiie  property  not  having  been  changed;  he  cited  1  CampbeU's 
Horton.     Rep.  332,  Woodall  vs.  Smith:  2  Term  Rep.  687,  Ed- 
wards vs.  Harben:    3  Coke's  Rep.  2d  vol.  page  81:  5 
Taunton,  212,  Reed  vs.  Blades:  1  Cranch,  209,  HamU- 
ton  vs.  Russell:  2  Munford,  341,  Alexander  vs.  Deneat: 
5  Munf.  28:  2  Henning  and  Munford,  289:  1  Littell's 
Rep.  112,  Boyler  vs.  Smithers:  5  Sergt.  and  Rawle, 
278,  Clow  vs.  Ward:  4  Binney,  268,  Davis  vs.  Cope: 
2  Desaussure,  229,  Croft  vs.  Aither:  9  Johnson  337, 
Sturtevant  vs.  Ballard:  1  Esp.  Cases,  206,  Pagot  vs. 
Porchard:  8  Term  Rep.  82,  Donley  vs.  Smith. 

2.  If  it  could  have  been  sustained  at  first,  it  not  being 
executed  in  a  reasonable .  time  after  the  first  of  Septem- 
ber, 1820,  execution  creditors  acquired  a  superior  lien 
or  priority.  The  same  is  absolute  after  September,* 
1820.     Donley  vs.  Smith,  8  Term  82. 

3.  A  deed  of  trust,  which  puts  it  in  the  power  of  the 
conveyor  to  defeat  the  object  of  the  trust,  is  fraudulent  and 
void  in  law.  Livintz,  146,  Lavender  vs.  Blackstone:  2 
Vin.  Abr.  610,  Tarback  vs.  Marbury:  2  John.  Ch. 
Rep.  679,  Rigs  vs.  Murry. 

Although  here  is  no  provision  in  the  trust  deed  upon 
its  face  to  revoke,  yet  leaving  the  possession  of  convertible 
chattels  with  the  maker,  is  the  same  thing  in  substance. 
See  6  Cowan's  Rep.  666. 

Suppose  the  trust  deed  had  created  a  lien,  (the  posses- 
sion not  in  fact  taken,)  it  must  yield  to  the  execution,  not 
being  presented  in  reasonable  time.  See  4  East,  624, 
Payne  vs.  Drew:  1  Wilson's  Rep.  44,  Bradly  vs.  Wind- 
born:  1  Raymond,  261,  Smattombvs.  Cross. 

It  is  not  very  material  in  this  case,  whether  the  court 
pronounce  it  fraud  per  5C,  or  only  prima  facie  evidence 
of  fraud;  but  it  Is  of  infinite  importance  to  the  communi- 
ty, that  the  possession  should  accompany  the  right  of 
personal  property. 
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If  the  court  adopt  the  construction  that  it  is  only  prima  Nashvillb, 
/aeie  evidence  of  fraud,  then  the  question  is,  whether  s^^^v^^ 
this  presiunption  is  rebutted  by  the  plaintiffs.  Soinmer?iU« 

It  is  insisted  that  every  fact  and  circumstance  in  the      Hortoa. 
case   has  a   directly  contrary   tendency.     Wardall   vs. 
Smith,   I  Cam.  332:  Darwin  vs.  Handley,  3  Yerger's 
Rep.  602. 

Catron,  Ch.  J.  delivered  the  opinion  of  the  court. 

The  first  question  presented  is,  whether  the  deed  of 
the  17th  of  August  1819,  from  Kingsley  to  Crutcher  and 
Sommerville,  in  trust  for  the  bank,  is  void  as  to  other 
creditors  of  Kingsley.  It  is  fair  upon  its  face,  and  was 
duly  registered.  It  is  agreed  the  facts  stated  in  the  bill 
of  exceptions  are  true.  This  rests  the  rights  of  the  par-" 
ties  mainly  on  Kingsley's  evidence. 

He  says  he  owed  the  bank  $5000,  borrowed  from  it* 
The  officers  of  the  bank  wished  it  to  be  secure,  and  he 
wished  to  secure  it,  as  well  as  his  endorsers  on  the  note, 
but  especially  the  latter,  as  they  were  his  friends,  and  he 
did  not  wish  them  to  lose  by  him.  That  he  preferred 
securing  his  bank  debts,  because  others  were  bound  as 
his  sureties. 

That  he  did  not  intend  or  wish  to  defraud  any  one  of 
his  creditors.  That  said  deeds  were  not  made  by  him 
for  that  purpose,  referring  to  both  deeds. 

The  property  was  to  remain  in  the  possession  of  Kings^ 
ley  from  the  date  of  the  deed,  17th  of  August  1819,  to 
1st  of  September  1820,  when,  if  the  debt  was  not  paid, 
the  trustees  were  authorized  to  sell. 

He  further  states,  that  at.  the  time  of  the  execution  of 
the  first  deed,  it  was  understood  between  him  and  the 
plaintiffs,  if  any  of  the  property  should  perish  in  the 
using,  he  should  make  it  as  good  when  the  trustees 
should  find  it  necessary  to  take  possession,  as  it  was  at 
the  time  of  making  the  deed. 
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NABHviu*Bf      None  of  tbe  property  in  the  first  deed  was  of  a  des- 

March   lft33  *       a^        «/ 

cription  to  be  exhausted  by  the  use,  being,  to  a  great 
extent,  household  goods  pertaining  to  a  large  tavern,  very 
capable  of  preservation,  but  also  liable  to  destruction. 

If  the  deed  was  untainted  with  fraud,  and  valid  in  its 
inception,  and  vested  the  title  of  the  property  in  the 
plaintiffs,  then  after  circumstances  could  not  render 
it  fraudulent  and  void.  Shep.  T.  67:  6  Rand.  R.  260. 
After  circumstances  could  only  be  evidence  of  the  origi- 
nal intent  of  the  parties  to  binder  and  delay  the  creditors 
of  the  grantor,  not  provided  for  by  the  deed. 

We  recognize  the  soundness  of  the  argument,  that  if 
the  deed  did  in  fact  hinder  and  delay  tbe  creditors  of 
Kingsley,  it  is  void,  no  matter  what  were  the  intentions 
of  the  officers  of  the  bank  and  the  grantor.  But  this 
postion  can  only  rest  on  the  fact,  that  the 'property  was 
bolden  in  trust  for  Kingsley,  and  not  a  creditor,  the  bank. 
To  rebut  such  a  conclusion,  it  is  proved,  that  the  debt 
due  the  bank  was  much  larger  than  the  sum  the  property 
produced,  or  was  worth.  It  was  neither  illegal  or  inmior- 
al  to  prefer  one^  set  of  creditors  to  another;  especially 
innocent  sureties.  The  time  given  Kingsley,  (twelve 
months,)  to  raise  the  money,  was  not  unreasonable,  and 
the  permitting  him  to  retain  possession  of  the  property 
in  the  mean  time,  was  the  only  probable  mode  of  enabling 
him  to  conduct  a  public  house  to  the  advantage  of  him- 
self and  creditors.  He  was  keeping  the  Nashville  Inn, 
a  large  tavern,  and  all  prospect  of  gain  would  have 
been  cut  off  had  his  servants  and  furniture  been  taken 
from  him.  He  agreed  to  pay  the  discounts  on  tbe  note 
during  the  indulgence,  which  he  did  do.  During  the  year, 
Capt.  Kingsley  sold  a  horse,  and  two  or  three  head 
of  homed  cattle,  included  in  the  deed,  because  useless 
and  expensive;  but  it  was  not  with  the  assent  or  with  the 
knowledge  of  tbe  trustees  for  the  bank,  from  any  thing 
appearing.  After  the  first  of  September,  1820,  Capt. 
Kingsley  intercedecl  with  the  officers  of  tbe  bank,  and  got 
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further  indulgence,  to  the  first  of  the  year  1821^  when  Nasbtillb, 
the  property  was  advertised  for  sale,  about  which  time  s^^-v^^ 
the  executions  of  the  creditors  were  levied  upon  it,  which  Sommerviiie 
produced  this  suit.  Horton. 

The  trust,  in  its  creation,  seems  to  us  to  have  been  a 
fair  transaction,  calculated  to  answer  a  fair  and  legal  pur- 
pose, by  legal  means:  nor  do  we  see  any  thing  in  the 
manner  of  carrying  it  into  execution,  which  should  stamp 
the  deed  as  intended  to  hinder  and  delay  creditors. 
Indeed,  the  nature  of  the  property,  and  situation  of  the 
parties  were  such,  as  to  preclude  a  course  materially  dif- 
ferent from  that  pursued.  Truly,  the  property  might  have 
been  bolden  in  possession  in  fact  by  the  trustees,  and  sold 
immediately  after  the  first  of  September  1820,  yet  that  it 
would  have  been  more  available  to  the  bank,  and  sureties 
of  Kingsley,  is  not  proved  or  probable.  One  thing  how- 
ever is  certain;  it  at  no  time  was  worth  within  several 
thousand  dollars  of  the  bank  debt,  and  therefore  the  other 
creditors  had  no  right  to  complain.  The  trust  being  valid, 
had  there  been  an  overplus  the  execution  creditors  could 
have  compelled  the  trustees,  in  equity,  to  apply  the  fund 
to  the  extinguishment  of  the  bank  debt,  and  the  residue 
to  discharge  the  executions,  and  then  the  execution  credi- 
tors could  have  thrown  on  the  bknk  all  the  waste  of  the 
fund  by  permitting  Capt.  Kingsley  to  use  and  dispose  of 
any  part  of  it.  Yet  in  a  court  of  lawj  the  waste  and  mis- 
management of  the  trust  property,  can  form  no  subject  of 
enquiry,  to  the  end  to  reach  an  overplus,  because  the  deed 
divested  Kingsley  of  the  legal  title;  and  on  the  equity  of 
redemption,  or  the  overplus,  had  it  been  ever  so  great, 
the  executions  could  not  attach. 

For  the  value  of  the  articles  contained  in  the  first  deed 
of  trust,  the  plaintiffs  are  entitled  to  a  judgment. 

We  will  next  examine  into  the  validity  of  the  second 
deed,  made  26th  of  July  1820. 

Amongst  some  trifling  articles  of  household  goods,  was 
mortgaged,  to  secure  the  debt,  one  barrel  of  whiskey. 
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Nashvillb,  two  barrels  of  vinecar,  one  barrel  of  flour,  one  barrel  of 

March, 1833.    ^         .        ,  ,  i         i.  r«  -^      »*    i    • 

s^^-N/^^^  Cogmac  brandy,  quarter  casks  of  Tenenne,  Madeira  and 

Sommerviiie   Port  wines,  one  barrel  of  coffee,  one  barrel  of  sugar, 

Hortoo.     one  hundred  pounds  of  loaf  sugar,  six  thousand  pounds 

of  bacon,  four  hundred  pounds  of  salted  and  smoked  beef, 

fifty  pounds  of  candles,   twenty   cords  of  wood,  seven 

barrels  of  com,  and  one  ton  of  hay. 

To  test  this  deed  it  is  necessary  some  principles 
should  be  stated. 

1 .  If  the  deed  was  intended  to  secure  to  Kingsley  the 
use  of  the  above  named  property,  and  which  in  its  nature 
was  subject  to  be  consumed  in  the  use,  and  not  to  appro- 
priate it  in  part  discharge  of  the  $5000  debt,  then,  as  to 
the  consumable  articles,  it  was  colorable,  and  delayed 
and  hindered  creditors.  Being  colorable  as  to  part,  it 
is  void  as  to  every  article  contained  in  it.  Darwin  vs. 
Handley,  3  Yer.  R.  502:  5  Johns.  Rep.  814:  14  Johns. 
Rep.  464,  and  cases  cited.  The  court  said,  in  Darwin 
vs.  Handley,  that  '^  creditors,  or  those  bound  as  surety 
for  others,  cannot  be  permitted  to  secure  their  honest 
debts  on  the  defendant's  property,  and  at  the  same  time 
to  cover  his  remaining:  all  from  every  othdr  creditor^  with 
the  intent  to  let  the  debtor  use  and  exhaust  his  means  of 
payment,  reserving  the  object  secretly  intended  to  be  ap- 
plied to  the  discharge  of  the  mortgagee's  debt."  A  re- 
mark that  applies  itself  to  this  case,  quite  as  strong  as  it 
did  to  that. 

2.  The  court  say,  in  Darwin  vs.  Handley,  the  retaining 
possession  by  Paris  was  prima  facie  fraudulent  as  if  the 
deed  had  been  absolute  upon  its  face.  In  that  case,  it 
was  not  stated  on  the  face  of  the  deed,  that  Paris  should 
retain  possession  until  the  trustee  saw  proper  to  sell:  but 
the  court  there  also  expressed  the  opmion,  ^^that  it  would 
make  no  difference  if  it  were  expressed  on  the  face  of 
the  deed  that  the  debtor  was  to  retain  possession  of  the 
property." 

The  circumstances  in  this  case,  that  the  debtor  must 
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necessarily  have  used,  and  of  course  consumed,  the  arti-  Nashville, 

-  "^         J  .     .  -  ,.  .   .  March.  1833. 

cles  mortgaged,  consisting  of  liquors,  provisions,  groce-  v,..^-v-^^ 
ries,  candles,  forage  and  firewood,  and  this  in  the  midst  SoxDmerviiie 
of  winter,  stamps  this  deed  with  a  character  not  to  be  Horton. 
mistaken,  as  intended  to  cover  the  articles  in  a  course  of 
daily  and  rapid  consumption,  from  seizure  by  Kingsley's 
execution  creditors,  until  he  could  convert  them  to  his 
own  use,  in  supplying  his  house  of  entertainment.  The 
fact  corresponds  with  the  probability;  he  did  so  appropri- 
ate the  property.  From  the  nature  and  character  of  the 
property  included  in  this  deed,  it  was  prima  facie  fraudu- 
lent upon  its  face:  and  the  provision,  '^that  Kingsley 
should  remain  in  quiet  possession  and  use,  so  far  as  re- 
spects this  trust,  of  the  before  recited  articles  of  property, 
from  the  date  hereof  to  the  said  first  day  of  September 
1820,"  instead  of  helping  the  transaction,  is  the  more 
conclusive  of  its  invalidity.  2  Kent's  Com.  412  to  419. 

But  this  deed  is  void  by  its  terms.  The  great  portion 
of  the  property  covered  by  it,  if  used,  must  have  been 
exhausted.  Kingsley,  the  debtor,  so  far  as  respected 
that  trust,  reserved  the  power  to  use  and  destroy  the 
fund,  and  did  destroy  much  the  greater  part  of  it;  nor 
bad  the  trustees  any  right  to  restrain  him,  contrary  to 
their  explicit  covenant,  'Hhat  he  might  use  the  articles." 
Of  course,  the  deed  was  for  Kingsley 's  benefit;  it  was  a 
holding  in  trust  for  him,  not  the  bank.  In  such  a  case  we 
might  safely  appeal  to  our  perceptions  of  right  and 
wrong,  which  are  independent  of  all  learning,  and  declare 
a  deed,  neither  changing  the  possession  of  property,  or 
prohibiting  the  owner  from  selling  or  exhausting  it  In 
the  use,  merely  colorable  and  void,  because  in  fact  it 
had  no  operation.  Authorities  are  abundant  to  this  effect. 
20  Johns.  R.  446:  5  Cowan's  R.  666. 

The  discrepancy  between  the  deeds  of  August  1819, 
and  January  1820,  is  worthy  of  remark.  In  the  former, 
the  trustees  covenant,  that  Kingsley  shall  remain  in  the 
quiet  possession  and  use,  so  far  as  respects  the  trust. 
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Nasotdm,  And  Kmgsley  covenants  with  ihe  trustees,  "to  preserve, 
keep,  and  at  all  times  have  ready  and  in  good  order,  the 
before  recited  property,  to  the  use  aforesaid,  and  no  other. " 
The  second  deed,  far  from  containing  any  such  covenant, 
when  it  comes  to  provide  for  the  possession  from  Januaiy 
to  September,  leaves  the  absolute  dominion  in  the  grantor, 
by  covenantmg,  on  the  part  of  the  trustees,  that  Kingsley 
shall  remain  in  quiet  possession,  and  use  the  property 
mortgaged,  from  the  date  of  the  deed  to  the  first  of  Sep* 
tember.  The  principles  asserted  in  Smith  T.  vs.  Bell 
and  wife,  (Mart,  and  Yerg.  Rep.  305,)  apply  to  such  a 
state  of  facts;  always  bearing  in  mind,  that  the  use  of 
this  property  from  its  nature,  was  its  destruction;  and  that 
this  examination  has  no  reference  to  property  of  a  charac- 
ter not  subject  to  be  exhausted  by  the  use. 

The  court  thinks  the  first  deed,  firom  its  face  and  from 
the  circumstances  attending  its  execution,  clearly  valid; 
and  that  the  second  deed,  from  its  face,  was  intended  to 
hinder  and  delay  creditors,]and  is  clearly  void.  For  any 
property,  therefore,  covered  by  this  deed,  and  not  con- 
tained in  the  first  deed  also,  the  plainti£&  cannot  have 
judgment.  The  clerk  will  examine  the  facts,  and  render 
judgment  accordingly. 

Judgment  affirmed. 
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NAfiHTItLV, 

Tucker  Bad  Phecfs  vs.  Pruett.  Jl^JS^^i^ 

A  was  the  finft,  and  C  the  last  endorser  of  a  note  made  by  D.    The  ^\  ^ 

holder  of  the  note  sned  the  ooaker  and  all  the  endorsers  jointly,  and  oh-  Praelt. 
tained  judgment  against  them  all.  An  execntion  on  ^is  jodgmeot  was 
lened  on  a  slaye  as  the  property  of  the  maker.  C,  the  last  endorser,  in- 
demnified thesheiiff,  and  he  sold  the  property  in  satisfaction  of  thp  judg- 
ment The  sherifT  was  sned  by  the  real  owner  of  the  slave,  who  recov- 
ered a  Judgment  against  him.  The  sheriff  then  obtained  a  judgment 
against  C  upon  the  bond  of  indemnity:  C  paid  it,  and  then  sued  A  and  B: 
Held,  that  he  was  entitled  to  recover. 

This  is  an  action  of  assumpsit  brought  by  Pruett,  in  the 
county  court  of  Lincoln,  against  Tucker.  The  declara- 
tion contains  several  counts.  In  the  first  count,  Pruett  de- 
clared against  Tucker  as  the  first  endorser  of  a  certain 
promissory  note.  The  others  are  the  common  counts  for 
money  paid,  lent,  &c.  The  defendant  below  pleaded  non- 
assumpsit;  a  verdict  and  judgment  were  rendered  for  Pru- 
ett.  Tucker  appealed  to  the  circuit  court,  and  Phelps  be- 
came his  security  in  said  appeal.  There  was  a  verdict 
and  judgment  also  in  the  circuit  court  for  Pruett,  and  an 
appeal  in  the  nature  of  a  writ  of  error  to  this  court  by 
Tucker  and  Phelps. 

The  bill  of  exceptions  shows,  that  one  Sn\ith  and  one 
Stiles  made  their  note,  under  seal,  for  four  hundred  dol- 
lars, payable  twelve  months  after  date,  and  dated  11th 
October,  1828,  payable  to  the  said  Tucker,  who  endorsed 
it  and  delivered  it  to  said  Pruett,  who  afterwards  endorsed 
and  delivered  it  to  Baxter  and  Hicks.  It  was  not  paid 
when  it  became  due,  and  was  regularly  protested,  and  all 
the  endorsers  duly  notified  of  its  dishonor.  Afterwards 
Baxter  and  Hicks  brought  a  joint  action  of  debt  against 
the  two  makers.  Smith  and  Stiles,  and  the  two  endorsers, 
Pruett  and  Tucker,  and  obtained  a  joint  judgment  against 
all  of  them.  An  execution  was  issued;  and  the  sheriff 
levied  the  same  on  a  negro  man,  Chanip,  then  supposed 
to  be  the  property  of  Smith,  one^  of  the  makers  of  the 
note.     On  the  day  of  the  sale,  one  Harrington  came  and 
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NjkSHTiLLB,  forbade  the  sale,  and  claimed  the  negro  as  his  property, 
v^^^v^^   The  sheriff  then  refused  to  sell,  unless  indemnified,  and 
Tucker      as  no  One  els6  would  do  so,  Pruett  gave  a  bond  of  indem- 
Pruett.      nity :  the  negro  was  sold  for  the  sum  of  four  hundred  and 
one  dollars,  which  sum  was  applied  to  the  payment  of 
the  said   execution.     There  however  still  remained   a 
balance'of  thirty  four  dollars  due  on  the  execution,  which 
sum  Pruett  paid,  and  thereupon  the   execution  was  re- 
turned satisfied.     Subsequendy,  Harrington,  the  man  who 
claimed  the  negro,  sued  the  sheriff,  and  having  estab- 
lished the  fact  that  the  slave  belonged  to  him,  and  not  to 
Smith,  he  obtained  a  judgment  against  the  sheriff  for  the 
value  of  the  negro;  and  afterwards,  the  said  sheriff  took 
a  judgment  against  Pruett  on  his  bond  of  indemnity,  which 
judgment  Pruett  paid;  he  then  brought  the  suit  against 
Tucker,  the  first  endorser  of  the  note,  and  one  of  his  co- 
^       defendants  in  the  judgment  of  Baxter  and  Hicks. 

The  circuit  judge  charged,  "That  as  the  sheriff  would 
not  sell  the  property  of  Smith,  the  maker  of  the  note, 
until  Pruett  had  indemnified  him,  and  that  as  the  sheriff 
was  sued  for  selling  the  property  levied  on,  and  a  recov- 
ery had,  and  then  a  recovery  over  against  Pruett  by  the 
sheriff  op  the  indemnifying  bond,  that  these  things  were 
equivalent  to  the  payment  of  the  judgment  by  Pruett; 
and  that  Pruett  would  have  the  same  right  to  sue  Tucker 
on  his  endorsement,  as  if  he  had  paid  the  debt  himself 
without  the  sale  of  Smith's  property;  that  the  payment 
to  the  sheriff  on  the  indemnifying  bond  was  equivalent  to 
a  payment  to  him  on  the  execution,  and  would  entitle 
Pruett  to  every  remedy  he. had  and  could  have  enjoyed, 
if  he  had  paid  the  debt  on  the  execution  in  the  first  in* 
stance." 

Bramlitt,  for  plaintiffs  in  error.  If  an  execution  be 
levied  on  property  suflScient  to  satisfy  the  debt,  the 
debtor  is  discharged,  though  the  execution  be  not  re- 
turned.    4  Mass.  Rep.  402,  Ladd  vs.  Blount.     A  dep- 
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uty  sheriff  having  a  ji.  /a.  in  his  hands,  agreed  with  the  ^^"*l^^^* 

defendant  in  the  execution  to  delay  the  sale  and  to  join 

with  him  in  making  a  note  on  which  money  should  be 

raised  and  applied  to  the  satisfaction  of  the  execution, 

provided  he  should  be  permitted  to  keep  the  execution 

alive;  and  if  he  should  be  called  on  to  pay  the  note,  he 

then  would  use  the  execution  for  his  own  indemnity,  and 

he  so  informed  the  plaintiff's  agent  in  the  execution  when 

be  paid  the  money,  and  took  a  separate  receipt  for  the 

same,  and  did  not  credit  the  execution;  and  afterwards, 

he  being  called  on  to  pay  the  note,  sold  the  defendant's 

property  under  the  execution;  but  the  court  decided  that 

the  payment  of  the  money  was  a  satisfaction  of  the  debt. 

Shearman  vs.  Boyce,  15  John.  Rep.  443. 

The  case  of  Weller  vs.  Woodsale,  (Noy.  107,)  decided 
if  the  sheriff  pay  the  money  out  of  his  funds,  he  cannot  af- 
terwards detain  the  goods  of  the  debtor  on  the  fi.  fa,  to 
secure  his  own  indemnity.  The  same  doctrine  is  estab- 
lished in  Reed  vs.  Pruyn,  7  John.  Rep.  426.  The  same 
point  was  decided  by  this  court  in  Whitcomb  vs.  Reed, 
3  Yerger's  Rep.  297. 

If  I  have  established  the  foregoing  position,  let  us  next 
see  what  effect  a  sheriff's  sale  of  property  will  have  on 
the  legal  rights  of  the  rightful  owner.  Can  the  levy  and  sale 
ever  divest  him  of  his'property.  Let  the  case  of  Hender- 
son vs.  Overton,  reported  in  2  Yerger's  Rep.  394,  de- 
cide the  question.  There  this  court  have  decided  that  even 
in  real  property  there  is  no  warranty  either  expressed  or 
implied,  either  by  the  sheriff  or  the  defendant  in  the 
execution.  But  in  all  sheriff's  sales,  the  doctrine  of 
eaioeat  emptor^  in  all  its  latitude,  applies.  When  the 
note  was  put  in  suit  against  all  the  parties  thereto, 
both  principals  and  endorsers,  and  a  joint  judgment 
recovered  thereon  in  favor  of  Baxter  and  Hicks,  that 
judgment  destroyed  all  legal  remedies  on  the  note,  and 
the  judgment  then  became  the  foundation  of  all  pro- 
ceedings against  them,  or  any  of  them,  and  all  other  rem- 
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M^*T^iffia '  •dies  were  absorbed  b  the  judgment,  and  no  longer  do- 
pending  on  the  note,  either  against  the  principals  or 
endorsers.  When  an  execution  issued  thereon  and  came 
to  the  hands  of  the  sheriff,  he  was  bound  at  his  peril  to 
levj  on  the  property  of  defendants.  When  he  levied  on 
property  of  any  of  the  defendants  and  sold  the  same,  that 
sale,  by  operation  of  law,  extinguished  so  much  of  the 
debt  as  the  property  sold  for;  and  though  he  waste  it,  or 
fail  to  return  the  execution,  yet  so  far  as  the  defendasts 
were  concerned,  the  debt  is  extinguished,  pro  tanto.  I 
use  the  words,  sale  of  the  property,  because,  by  the  act 
of  Assembly  of  1825,  ch.  40,  see.  2,  page  94  of  Cobbs 
and  Haywood's  Revisal,  ^^no  sheriff,  &c.  shall  be  com- 
pelled to  levy  an  execution  on  any  property,  the  title  to 
which  is  disputed,  and  sell  the  same,  unless  the  plaintiff 
in  the  execution  will  first  give  bond  and  security  to  such 
sheriff,  &c.  to  indenmiiy  and  keep  harmless  such  officer 
from  all  damages  and  costs  in  consequence  of  levying 
upon  and  seUing  such  property."  Suppose  the  pbintifis  in 
this  case,  to  wit,  Baxter  and  Hicks,  had  indemnified  as 
contemplated  by  the  statute,  and  the  negro.  Champ,  had 
been  sold;  would  not  the  price  have  been  credited  on  the 
execution,  and  would  not  such  credit  have  enured  to  the 
benefit  of  all  the  defendants  in  the^execution .  The  money 
would  have  been  handed  over  to  Baxter  and  Hicks,  the 
execution  credited,  and  so  far  as  it  went,  there  is  a  satis- 
faction of  the  judgment;  still,  there  is  no  warranty  of  ti- 
tle, and  it  must  be  conceded  that  Harrington,  the  real 
owner,  is  not  thereby  prevented  from  suing  the  purchas- 
ers, or  the  sheriff,  or  the  person  who  indemnified,  or  aU,  at 
his  election.  How  then  can  it  differ  the  case,  if  one  of 
the  defendants  (as  in  this  case,)  should  step  forward  and 
voluntarily  choose  to  place  himself  in  the  place  of  the 
plaintiffs;  will  he  thereby  occupy  a  more  favorable  attitude 
than  would  the  plaintifi^?  It  is  believed  not.  Suppose  at 
the  sheriff's  sale  the  plaintiffs  had  been  the  purchaser; 
could  not  the  owner  have  sued  him  in  trover  or  detinue. 
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and  have  recovered?  Tet  the  execution  having  been  satis*  Nasbtii.lb, 
fied,  he  could  have  no  remedy  against  the  sheriff  or  de- 
fendants; it  is  the  legal  consequences  of  his  own  act« 
As  to  the  $34,  that  is  wholly  aside  from  the  main  ques- 
tion. I  therefore  think  the  judgment  ought  to  be  re- 
versed. 

T.  H,  Fletcher  J  for  the  defendant  in  error.  There  is 
certainly  nothing  erroneous  in  this  charge.  Tucker  and 
Phelps  contend,  that  if  an  execution  be  levied  upon  prop- 
erty sufficient  to  satisfy  the  execution,  that  the  judgment 
debtors  are  all  discharged.  I  need  not  deny  this  position. 
It  has  no  application  to  this  case.  It  discharges  all  from  all 
farther  liability  to  Baxter  and  Hicks;  but  it  does  not  dis- 
charge one  joint  defendant  from  the  cause  of  action  which 
arises  to  another,  whose  property  or  money  is  exclusively 
taken  or  used  in  the  payment  of  the  judgment.  Besides, 
in  this  case  it  turned  out  that  the  sheriff  never  had  levied 
on  any  property  belonging  to  either  of  the  defendants. 

Tucker  and  Phelps  also  contend,  that  when  an  execu- 
tion is  once  paid,  no  matter  by  what  means,  it  expires; 
and  both  it  and  the  judgment  cease  to  have  any  farther 
operation.  This  is  not  disputed.  Iris  admitted  that 
Baxter  and  Hicks' judgment  is  satisfied.  Pruett  does  not 
proceed  oq  that  judgment.  He  contends  that  he  satisfied 
it;  and  hence  arises  his  claim  against  Tucker. 

Tucker  and  Phelps  also  contend,  that  when  Baxter  and 
Hicks  obtained  judgment  against  all  the  parties  to  the 
note,  that  that  judgment  destroyed  all  the  remedies  which 
any  one  of  the  parties  previously  had  against  th^  other. 
This  is  not  correct.  Tucker  was  the  first  endorser  and 
Pruett  the  second;  consequently,  Tucker  was  liable  to 
Pruett,  and  whenever  Pruett  paid  the  holder  of  die  note, 
he  was  entitled  to  his  action  against  Tucker,  and  it  mat- 
ters not  whether  he  paid  it  before  or  after  judgment. 

It  is  objected  that  Pruett  indemnified  the  sheriff,  &c. 
Of  this  Tucker  should  not  complain.     He  could  not  be 
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Na8rtili.s»  injured,  and  might  haye  been  benefited.     The  sheriff  re- 

March.1833.    -  ''     ,'„.,•    j  •  j  l  i_         j 

v.^^v«*^^  fused  to  sell  without  indemnity,  and  he  was  not  bound  to 
Tacker  sell  unless  he  was  indemnified.  The  evidence  says  he 
Prvett.  refiised  to  sell.  Pruett  incurred  the  responsibility  of  in- 
demnifying; and  had  the  slave  proved  to  be  the  property 
of  Smith,  then  Tucker  would  have  had  as  much  benefit 
from  the  indenmity  as  Pruett,  without  any  risk.  But  as 
the  negro  turned  out  not  to  be  the  property  of  Smith, 
and  as  Pruett. had  to  pay  his  value,  then  Tucker's  original 
liability  to  Pruett,  as  first  endorser,  stood  as  it  did  at  first. 
Pruett  was  not  an  intruder  in  the  indemnification.  He 
was  a  party  interested,  and  might  indemnify.  If  he  had 
no  right  to  indenmify,  or  if  the  statute  does  not  authorize  it, 
then,  as  he  by  that  act  caused  the  money  to  be  paid,  it  may 
be  considered  that  he  paid  the  execution  out  of  his  own 
fiinds  in  the  first  place. 

It  is  admitted  by  Pruett,  that  if  Baxter  and  Hicks' 
judgment  was  paid  by  Smith,  or  by  the  sale  of  properly 
which  was  Smith's,  that  Pruett  could  have  no  cause  of 
action  against  Tucker.  But  Baxter  and  Hicks'  execu- 
tion was  not  satisfied,  either  by  the  money  or  property 
of  Smith.  As  the  negro  proved  not  to  be  his,  then,  b 
fact,  it  was  not  paid  by  him.  The  question  in  this  case 
is,  not  whether  the  judgment  of  Baxter  and  I{icks  has 
been  paid,  but  by  whom  it  was  paid.  Not  by  Smith,  for 
the  negro  was  not  his.  Not  by  Tucker,  for  not  one  cent 
of  his  property  or  money  have  gone  that  way.  But  by 
Pruett,  who  has  paid  four  hundred  and  thirty  five  dollars 
in  cash. 

It  is  admitted,  that  when  the'  holder  of  a  note  gets  ei- 
ther a  joint  or  separate  judgment  against  the  maker  and 
several  endorsers  of  a  note,  that  a  payment  by  any  one  of 
the  parties  satisfies  the  judgment  or  judgments.  See  Chit- 
ty  on  Bills,  443.  But  this  rule  merely  declares  that 
Baxter  and  Hicks  cannot  maintain  any  farther  proceed- 
ings against  either  of  the  parties.     It  does  not  mean  that 
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that  defendant  who  pays  the  judgment  shall  not  have  his  Nashville, 
action  over  against  those  who  were  originally  liable.  v.^^v^'^J 

The  judgment  of  Baxter  and  Hicks  cannot  be  pleaded      Tnck«r 
in  bar  of  this  action.     Nor,  because  that  judgment  was      Pmett. 
satisfied,  does  that  defeat  Pruett's  claim.    See  4  Durn- 
ford  and  East,  825:  3  East,  251:  Chitty  on  Bills,  385, 
note  (i,)  441. 

The  second  endorser  may  pay  the  note,  and  then  sue 
and  recover  of  the  first.  Peck's  Reports,  268.  Then 
Tucker  being  the  first  endorser,  was  of  course  liable  to 
Pruett.  How  can  he  claim  exemption  from  that  liability 
unless  either  he  or  Smith  has  paid  the  money.  The  ren* 
dttion  of  a  joint  judgment  against  all  concerned,  does  not 
release  him,  unless  he  or  the  principal  has  paid  it. 

The  case  in  4  Term  Reports,  825,  shows  that  the  mere 
nominal  satisfaction  of  a  judgment  does  not  estop  others 
whose  cause  of  action  arose  after  that.  In  this  case  Pru- 
ett's cause  of  action  never  arose  until  he  paid  the  money. 

Peck,  J.  delivered  the  opinion  of  the  court. 

This  case  turns  upon  the  view  taken  of  it  by  the  circuit 
judge,  in  his  charge  to  the  jury,  **That  as  the  sheriff 
would  not  sell  the  property  of  Smith,  the  maker  of  the 
note,  until  Pruett  had  indemnified  him;  and  that,  as  the 
sheriff  was  sued  for  selling  the  property  levied  on,  and  a 
recovery  had,  and  then  a  recovery  against  Pruett  by  the 
sheriff  on  the  indemnifying  bond;  that  these  things  were 
equivalent  to  payment  of  the  judgment  by  Pruett:  that 
Pruett  would  have  the  same  right  to  sue  Tucker  on  his 
endorsement,  as  if  he  had  paid  the  debt  himself  without 
the  sale  of  Smith's  property:  that  the  payment  to  the 
sheriff  on  the  indemnifying  bond,  was  equivalent  to  a 
payment  to  him  on  the  execution,  and  would  entitle  Pru- 
ett to  every  remedy  he  had  and  could  have  enjoyed,  if 
he  had  paid  the  debt  on  the  execution  in  the  first  in- 
stance." 

We  are  of  opinion  that  this  charge  is  unexceptionable. 
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Nashtills,  It  is  said  that  property  enough  had  been  seized  to  satisfy 
^^  '  the  execution  of  Baxter  and  Hicks;  admit  it,  and  the  ad- 
mission will  not  stand  in  the  way  of  a  recovery  on  the 
evidence  and  law  of  this  case.  Make  the  most  of  the 
levy  and  subsequent  sale,  and  it  was  an  experiment  su- 
perinduced by  Pruett  for  the  benefit  of  the  endorsers. 
The  sheriff  was  not  bound  to  levy  or  sell,  until  indemni- 
fied. Act  of  1825,  ch.  40,  sec.  1,  2.  We  are  not  there- 
fore to  consider  a  levy  made  upon  disputed  property,  and 
which  turns  out  not  to  be  the  property  of  the  debtor  in 
execution,  as  a  satisfaction  to  operate  every  where,  and 
between  all  parties,  no  matter  how  they  stand  in  relation 
to  each  other.  We  must  look  farther;  and  surely,  when 
we  see  that  Pruett,  to  save  all  the  endorsers,  has  thrown 
himself  in  peril,  we  will  not  allow  to  those  whose  inter- 
est he  was  serving,  a  technical  exception  which  the  cir- 
cumstances show  would  operate  a  great  injustice,  by 
throwing  all  the  burthen  upon  him  who  acted  promptly 
and  in  good  faith.  Strip  the  case  of  this  guise,  and  con- 
sider Pruett  as  paying  the  judgment,  and  then  liabilities 
are  restored  as  they  stood  by  the  order  of  the  respective 
endorsements.  Even  admit,  as  contended,  that  the  judg- 
ment of  Baxter  and  Hicks  is  satisfied,  and  that  fiirther 
proceedings  on  that  judgment  cannot  be  had,  still,  the  ar- 
gument proves  nothing  in  this  action  which  is  not  founded 
on  the  judgment,  but  on  the  consequences  which  flow 
from  it.  Tucker  was  first  endorser;  Pruett  the  second. 
The  first  being  liable  to  the  latter,  all  the  circumstances 
must  be  looked  to,  to  see  if  the  liability  continues.  So 
long  as  Pruett  was  liable  for  this  money.  Tucker  stood  li- 
able to  indenmify,  and  it  cannot  be  material  to  Tucker 
bow  Pruett  raised  the  fund  that  paid  the  debt;  it  is  enough 
to  say  he  did  raise  it  out  of  his  own  funds,  not  out  of  the 
property  of  the  maker  of  the  note. 

Judgment  affirmed; 
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Nashville, 
Sherman  vs.  Brown  and  Partee.  Jl^JS^^i^ 

Sherman 
A  motion  made  to  correct  the  taxation  of  coals,  moflt  be  made  in  the  v 

court  in  which  the  snppoaed  erroneous  taxation  was  made.  Brown. 

Where  a  witness  is  subpoenaed  to  prove  a  matter  inadnusBible  in  law  as 
eyidenee,  the  party  summoning  him  shall  be  taxed  with  the  costs  of  hk 
attendance. 

This  was  an  issue  made  up  in  the  county  court  of  Mau- 
ry county,  to  try  the  validity  of  a  paper  purporting  to  be 
the  last  will  of  Charles  Partee.  It  was  established  as  his 
will  in  the  county  court;  the  defendants  appealed  to  the 
circuit  court,  where  the  judgment  of  the  county  court 
was  affirmed.  After  the  trial  in  the  circuit  court,  a  mo* 
tion  was  made  by  the  defendants  below  to  correct  the 
taxation  of  the  costs  of  the  county  court;  in  this,  that 
two  witnesses  subpoenaed  by  the  plaintiffs,  to  wit.  Berry- 
man  Hamblet  and  Williamson  Brown,  had  proved  their 
attendance  in  the  county  court,  who  were  not  examined 
upon  the  trial  there.  The  court  overruled  the  motion;  to 
which  opinion  of  the  court,  exception  was  taken  by  the 
defendants. 

The  defendants  also  moved,  that  the  attendance  of  ten 
witnesses,  subpoenaed  by  the  plaintiffs,  in  the  circuit  court, 
and  who  had  proved  their  attendance,  should  be  taxed  to 
the  plaintiffs,  as  they  were  not  examined  upon  the  trial. 
To  resist  this  motion,  the  plaintiffs  made  an  affidavit, 
stating,  that  these  witnesses  were  old  friends  and  neigh* 
hours  of  the  deceased,  Charles  P^ee;  that  they  were 
summoned  to  prove  that,  in  their  opinion,  he  was  of  sound 
disposing  mind  and  memory ;  but  the  court  having  decided 
during  the  progress  of  the  cause,  that  no  witnesses  but 
physicians,  or  the  subscribing  witnesses  to  the  will  could 
give  their  opinion  as  to  the  sanity  of  the  testator,  that 
these  witnesses  on  that  account,  were  not  offered,  or  ex- 
amined, because  said  decision  excluded  their  testimony; 
that  these  witnesses  were  summoned,  because  the  de- 
71 
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^M^^^^iS*  fendants  had  a  number  of  witnesses  subpcenaed  to  prove 

March,  1833.     ,.....,  Y  ,., 

v.^r^v^^  that  m  their  opinion  the  testator  was  of  unsound  mind ; 
Shermao     that  the  evidence  was  received  in  the  county  court,  and 
Browo.      plaintiffs  were  compelled  (as  they  supposed  it  would  again 
be  received  in  the  circuit   court)  to  summon  these  wit- 
nesses to  rebut  the  defendant's  proof. 

The  court  refused  to  tax  plaintiffs  with  the  attendance 
of  these  witnesses  also,  to  which  opinion  defendants  also 
excepted. 

Craighead  and  PiUoto^  for  the  plamtiff  in  error. 
Webber  J  for  the  defendant  in  error. 

Peck,  J.  delivered  the  opinion  of  the  court. 

This  is  a  question  raised  on  the  propriety  of  correct- 
ing the  taxation  of  the  costs  of  witnesses  in  the  coun- 
ty court.  To  have,  advantage  from  the  motion,  it  should 
have  been  made  before  that  court;  after  the  opinion  of 
that  court  had  upon  the  question,  and  the  motion  and 
judgment  spread  of  record,  then  the  revising  court, 
acting  upon  the  point  when  brought  before  them,  would 
correct  the  judgment  in  this  particular,  if  erroneous. 
The  circuit  court  did  not  err  in  rejecting  the  motion  made 
in  that  court,  which  should  have  been  made  and  acted  on 
in  the  court  below;  though  we  find  error  in  not  cor- 
recting such  taxation  in  relation  to  the  witnesses  sub- 
poenaed in  the  circuit  court.  The  witnesses  were  sum- 
moned to  prove  matter  inadmissible  in  law  as  evidence; 
their  attendance  should  have  been  taxed  to  the  person 
calling  such  witnesses. 

Judgment  reversed,  and  taxation  ordered  accordingly. 

Judgment  reversed. 
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Narhvillb, 
Caperton  t;^.  Gray.  ^^^^^t}^ 

A  parol  promise  to  pay  the  debt  of  another,  upon  eonaideration  that 
time  ahovld  be  given  the  debtor  to  pay  It,  is  a  promise  to  pay  the  debt 
of  aaother  within  the  act  of  1801,  oh.  26,  aad  should  be  in  writui^. 

A  verbal  statement  by  A  to  a  jastiee  of  the  peace,  after  he  had  ren- 
dered jadgment  against  B,  that  he  should  pot  his  name  down  aa  secnity 
for  the  stay  of  the  execntion,  which  the  justice  accordii^ly  did.  is  void. 

This  was  an  action  upon  the  case  brought  by  Gray 
agabst  Caperton,  in  the  Williamson  county  court.  The 
defendant  pleaded  non  assumpsit.  A  verdictand  judgment 
were  obtained  by  the  plaintiff,  Gray,  in  the  circuit  court. 
The  defendant  moved  the  court  for  a  new  trial,  which 
motion  was  overruled.  The  facts  were  as  follows:  Gray 
obtained  a  judgment  against  one  William  Webb,  before 
Wars  Henly,  Esq.  for  $99  87i ;  the  justice  was  exam- 
ined as  a  witness,  and  he  stated  that  either  on  the  day, 
or  a  day  or  two  after  he  rendered  the  judgment,  the  de- 
fendant, Caperton,  rode  up  to  his  gate,  and  requested 
witness  to  put  his,  Caperton 's,  name  down  as  security  for 
the  stay  of  the  execution  on  said  judgment;  which  wit- 
ness, when  he  returned  to  the  house,  did.  The  plaintiff 
also  proved,  that  after  the  stay  was  out,  Caperton  reques- 
ted of  plaintiff  fuither  indulgence,  and  that  plaintiff  gave 
the  indulgence  upon  Caperton 's  promise  to  pay  the  debt. 

R.  C  Foster  and  Craigluad,  for  plaintiff  in  error« 

T.  Woihington  and  Lacy^  for  defendant  in  error. 

Catron,  Ch.  J.  delivered  the  opinion  of  the  court. 

The  defendant,  Caperton,  did  not  by  hid  directions  to 
the  justice,  stay  the  judgment.  Hickman  vs.  Williams, 
M.  &  T.  Rep.  Execution  might  have  issued  forthwith. 
This  is  admitted,  and  the  undertaking  is  proceeded  upon 
as  a  binding  contract  on  the  part  of  Caperton,  with  Gray, 


Digitized  by  VjOOQ IC 


564 


CA9ES    IN    THE^   SUPREME    COUftt 


Mtl^diViS^''  to  pay  the  debt  of  Webb.  It  is  insisted  for  Gray,  that 
the  statute  of  frauds  can  have  no  operation,  because  the 
undertaking  of  Caperton  was  originaf  m  its  character^  a 
promise  to  pay  Webb's  debt,  if  Gray  would  give  time: 
and  of  this  opinion  seems  to  have  been  the  circuit  court. 

Did  Caperton  undertake,  ^'for  the  debt,  default,  or 
miscarriage  of  another,"  within  the  meaning  of  the  act  of 
1801,  eh.  26?  .To  whom  was  the  credit  given?  To 
Webb.  Caperton  never  received  any  consideration  from 
Gray.  Bui.  N.P.  281-2.  The  case  then  rests  on  the  giv- 
ing of  time  as  the  consideration  of  the  promise.  Gray 
was  not  bound  to  give  time  upon  any  promise  made  by 
Caperton,  and  the  fact  of  his  having  done  so,  influenced 
Caperton's  conduct,  does  not  take  the  case  out  of  the 
statute.  To  render  Caperton  liable,  a  written  promise 
to  pay  the  debt  of  Webb,  was  necessary.  The  request 
to  give  time  or  the  like,  and  the  collateral  undertaker 
will  pay,  is  refining  the  statute  into  no  meaning:  immate- 
rial circumstances  make  no  difference.  The  general  rule 
is,  that  if  the  debtor  continue  bound,  the  collateral  prom- 
ise is  void  unless  written.  So  are  the  English  authori- 
ties. In  Pish  vs.  Hutchinson,  (2  Wils.  94,)  F.  promis- 
ed H.  that  if  he  would  indulge  Veikars,  sued  by  H.,  F. 
would  pay  the  debt.  Held  to  be  void.  So  in  King  vs. 
Wilson,  (2  Sty.  872,)  held,  that  a  parol  promise  to  pay 
the  debt  of  another,  in  consideration  of  forbearance,  was 
void  by  the  statute  of  frauds  and  perjuries. 

In  Rolhing  and  Currey,  (Bull.  N.  P.  281,)  defendant, 
in  consideration  that  the  plaintiff  would  not  sue  A.  B., 
promised  to  pay  plaintiff  the  money  due,  viz.  £4,  in  a 
week.  This  was  holden  to  be  within  the  statute  of  frauds — 
for  no  consideration  laid,  the  plaintiff  had  promised  not 
to  sue,  and  if  he  had,  A.  B.  could  in  no  sort  have  avail- 
ed himself  of  this  agreement,  but  the  debt  is  still  sub- 
sisting, and  consequently  the  promise  collateral. 

It  is  diiScult  to  say  Caperton  did,  by  parol,  promise 
to  pay  to  Gray   the  debt  of  Webb.     He  had  no  inter- 
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course  with  Gray,  but  said  to  the  justice  he  would  stay  Nabhvillb, 
the  execution.  Be  this  as  it  may,  the  promise  was  clear-  v.^^^n^-^^ 
ly  within  the  statute,  and  void.     Judgment  that  defend-  Thearenoug^hi 

ant  go  hence,   &C.  Hardlmao. 

Judgment  reversed. 


Theavenought  v8,  Hardeman. 

Wfaeo  two  or  mora  pleaa  are  filed  in  short*  and  the  jury  are  iworn  t9 
try  the  issue  joined,  the  court  will  not  rererae  the  jodgment^^ 

When  the  yerdict  in  the  county  coart  is  for  too  much,  a  release  may 
be  entered  for  the  overplas  after  an  appeal  prayed;  and  if  the  appeal  is 
not  withdrawn,  the  jadgment  will  be  affirmed  in  the  circuit  coort. 

Debt  in  the  county  court  of  Maury  county.  The  de- 
fendant pleaded,  first,  payment;  second,  set  off:  'these 
pleas  were  not  drawn  out,  but  were  merely  filed  by  wri- 
ting the  words  payment  and  set  off,  upon  the  memoran- 
dum docket.  The  plaintiff  replied  by  writing  under  the 
pleas,  the  words  ^^replication  and  issues." 

The  jury  returned  a  verdict  for  $185  debt,  and  $27 
25  cents  damages,  upon  which  judgment  was  entered. 
The  defendant,  Theavenought,  then  prayed  and  obtained 
an  appeal  to  the  circuit  court,  which  was  granted.  After 
the  appeal  had  been  prayed  and  granted,  the  plaintiff  came 
into  court  and  released  so  much  of  the  judgment  as  re- 
duced it,  debt  and  damages,  to  one  hundred  and  sixty- 
five  dollars. 

The  jury  in  the  circuit  court,  were  sworn  to  try  the 
issue  joined,  &c.  They  found  a  verdict  in  favor  of  the 
plaintiff,  and  that  the  finding  in  the  county  court,  after 
deducting  the  amount  released,  was  correct.  The  court, 
thereupon,  entered  judgment  for  the  one  hundred  and  sixty- 
five  dollars,  with   twelve  and  a  half  per   cent,  interest 
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Nashtillb,  thereon,  from  the  finding  in  the  county  court:  from  wUch 
v.^^C'-w  the  defendant  appealed  in  error  to  this  court. 

Theft  Tenoiig^ht. 

Hftrdl  Campbell,  for  plaintiff  in  error. 

Anderson  and  Clarky  for  defendant  in  error. 
Catron,  Ch.  J.  delivered  the  opinion  of  the  court. 

The  first  error  insisted  on  is,  that  no  issues  are  found, 
but  the  issue.  There  are  two  notices  of  pleas  in  short; 
the  court  always  has,  and  often,  treated  these  as  something 
or  nothing,  and  suited  them  to  the  finding.  It  is  well 
enough. 

2.  The  verdict  and  judgment  were  for  $195  debt,  and 
$27  25  damages,  in  the  county  court;  an  appeal  was  pray- 
ed and  entered  of  record.  During  the  term,  a  release  of 
part  of  the  judgment  was  entered,  reducing  debt  and  dam- 
ages to  $165^  the  defendant  still  prosecuted  his  appeal. 
In  the  court  above,  the  judgment  below  was  found  by  the 
jury  at  the  amount  it  was  reduced  to  by  the  release,  and 
judgment  rendered  for  the  same  amount.  The  idea  that 
after  the  appeal  was  prayed  and  granted  in  the  county 
court,  no  further  power  existed  over  the  cause,  is  not  ten- 
able. During  the  term,  every  power  to  amend  the  judg- 
ment or  set  it  aside,  remained  with  the  court.  So  the 
defendant  might  have  withdrawn  his  appeal,  and  ought, 
after  the  release  entered. 

Judgment  affirmed. 
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Kabhtillk, 
Bailey,  TrusUe,  ^c.  vs.  Lockhart  and  othert.        ^Jl2S^;4S5' 

The  iheriflr  ia  the  collector  of  taxoB  under  the  laws  of  this  atatey  and 
the  appointment  of  aay  other  person  by  the  county  court  to  perform  that 
duty,  18  void.  The  act  of  1801,  ch.  10,  authorizing  appointments  of  tax 
coHeeCors,  has  no  prospective  operation. 

Charles  Bailey,  as  county  trustee,  for  the  county  of 
Montgomery,  moved  the  county  court  of  said  county, 
for  a  judgment  against  John  Rice,  and  Eli  Lockhart,  Wil- 
liam A.  Cook  and  others,  as  his  securities,  for  the  taxes 
collected  by  said  Rice,  for  the  years  1825  and  26,  and 
not  paid  or  accounted  for  by  him.  The  court  rendered 
a  judgment  against  said  Rice,  and  his  securities,  for  the 
sum  of  $1533,  51-100,  The  securities  applied-for  and 
obtained  a  certiorari.  The  circuit  court  discharged  the 
defendants  from  all  liability,  from  which  judgment  Baily 
prosecuted  an  appeal  in  error  to  this  court. 

The  facts  necessary  to  be  noticed,  were  as  follows: 
That  the  said  John  Rice  was  appointed  collector  of  the 
county  and  state  taxes  for  the  years  1825  and*26,  by  the 
county  court  of  Montgomery  county,  the  sheriff  of  said 
county,  Cornelius  Crusman,  refusing  to  collect  said  taxes; 
that  said  Rice  accepted  said  appointment  and  entered  mto 
bond,  with  the  defendants  below,  as  his  securities,  for  the 
faithful  performance  of  his  duties,  &c.;  that  said  Rice 
by  himself  and  his  deputy,  collected  the  taxes  for  said 
years;  that  a  balance,  to  wit,  the  amount  for  which  the 
judgment  was  rendered  in  the  county  court,  still  remain- 
ed Unpaid.  Upon  these  facts  the  court  dismissed  said 
motion,  and  rendered  judgment  for  the  defendants,  upon 
the  ground  that  the  county  court  had  no  power  to  appoint 
said  Rice  collector  of  the  taxes. 

F.  B.  Foggy  for  plaintiff  in  error. 

Anderson  and  Clark^  for  defendants  in  error. 
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^^^^£^*      Green,  J.  delivered  the  opinion  of  the  court. 

March,  1833.  '  ^ 

Bailey  '**  ^^  ^^^  ^®  ^^®  given  all  the  acts  of  assembly  on 

kh  ^®  subject  a  careful  examination,  from  which  we  arrive 
at  the  conclusion,  that  there  is  no  error  in  the  judgment 
of  the  circuit  court-  The  act  of  1801,  ch.  10,  was  pass- 
ed to  provide  for  the  collection  of  taxes  in  cases  where 
the  sheriffs  had  theretofore  failed  or  refused  to  give  bond 
and  security  for  their  collection.  The  act  has  no  pros- 
pective operation,  and  does  not  contemplate  in  iuture  the 
existence  of  such  a  case.  At  the  same  session,  ch.  12, 
the  legislature  passed  a  law  which  was  intended  to  pre- 
vent the  possibility  of  the  recurrence  of  such  a  case.  In 
that  act  they  provide,  that  the  sheriff,  immediately  on  his 
election,  shall  enter  into  bond  with  security  for  the  collec- 
tion and  payment  of  the  public  and  county  taxes,  and 
that  upon  his  failure  to  do  so,  the  office  should  become 
vacant,  and  another  sheriff  should  be  appointed.  No 
other  act  authorizes  the  appointment  of  a  collector  distinct 
from  the  sheriff,  and  we  therefore  conclude  the  county 
codrt  of  lAontgomery,  in  this  case,  had  no  power  to  ap- 
point one. 

Judgment  affirmed. 
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A  /'/..•  r^  :' ?      /  ^  •  Nabhvillb, 


Combs  vs.  Bramlitt  and  others. 


March,  1833. 


Bnmlitt. 


Combs 
The  act  of  1824,  eb.  16,  avthoriziqg  jadgmoBti  npon  motioii^sgaiBit      ^     y 

cl^ks,  for  not  paying  witnesies  fees,  &G.  does  not  anthomeench  a  jadf* 

ment  to  be  rendered  against  their  secorities. 

This  was  a  motion,  made  by  Combs  against  Bramlitt 
and  others,  as  securities  for  the  clerk  of  the  circuit  court 
of  Oiles  countj.  The  motion  is  founded  on  the  act  of 
1824,  ch.  16,  which  provides,  ^^that  if  any  sheriff  or 
clerk  shall  fail  or  refuse  to  pay  over  to  any  witness  or 
other  person  entitled  to  costs,  in  any  cause  determined, 
which  costs  may  have  been  received,  he  shall  be  liable  to 
be  moved  against  in  the  court  whereof  he  is  clerk,  for  the 
amount  of  such  cost,  in  the  name  of  such  witness,"  &c. 
The  motion  was  overruled  m  the  circuit  court. 

Combs  and  Wiishington^  for  plaintiff  in  error. 

Craigheady  for  defendants  in  error. 

Peck,  J.  delivered  the  opinion  of  the  court. 

TIus  act,  like  all  others  authorizing  judgments  on  mo* 
tion,  being  in  derogation  of  the  common  law,  must  be 
taken  strictly.  The  motion  must  be  made  against  the 
person  designated  in  the  act;  and  the  manner  prescribed 
must  in  other  respects  be  pursued.  This  motion  is  not 
against  the  clerk,  but  against  his  securities:  had  it  been 
authorized  against  all,  then  the  motion  should  have  been 
as  broad  as  the  provision.  For  a  stronger  reason,  the 
motion  cannot  be  maintained,  where  it  is  authorized  against 
the  clerk  only.  The  securities  cannot  be  reached  in 
this  form.  If  sought  to  be  made  liable,  the  common  law 
remedy  must,  as  against  them,  be  pursued,  by  instituting 
a  suit  on  their  bond. 

Judgment  affirmed. 
72 
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Nashvillb, 

Mftrcb,  IftSS.  - 
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Baker  vs.  Beaslt. 

In  deCinae  for  two  slaves,  the  jnrj  should  find  a  separate  valae  ss  ts 
each,  or  H  will  h»  enor. 

When  joint  damages  are  aasessedy  the  sapreme  conrt  will  reTene  the 
judgment,  and  remand  the  caose,  and  order  a  writ  of  enqoiiy  to  haTs 
the  separate  value  of  each  slave  assessed. 

This  was  an  action  of  detinue.  The  plaintiff  declared 
for  twa  skFes.  The  jury  found  for  him,  and  assessed 
six  hundred  dollars  as  the  joint  valuer  of  the  two  slaveSy 
without  severing  the  value  as  to  each. 

Fktcher  and  G.  S.  Yergevj  for  plaintiff  in  error. 

Rucksj  for  defendant. 

Catron>  Ch.  J.  delivered  the  opinion  of  the  courts 

Two  slaves  were  sued  for.  Their  value  b  joindy  as- 
sessed at  six  hundred  dollars.  This  is  erroneous.  1  Chit. 
Plead.  122:  1  Ter.  170:  10  Coke's  Rep.  119:  3  Vm. 
Sup.  192:  2  Starkie's  Ev.  495:  Higginbotham  vs.  Ruck- 
er,  2  Call.  313.  Some  of  the  slaves  sued  for  might  be 
delivered,  and  others  it  might  be  impossible  to  deliver, 
because  of  death  pending  the  suit.  In  the  nature  of  things 
the  value  of  each  slave  must  be  assessed. 

But  can  the  court  order  the  value  to  be  assessed  with- 
out opening  the  cause  to  another  trial  on  the  merits? 
The  statute  of  1801,  cb.  6,  sec.  62,  provides,  that  if  in 
detinue  the  verdict  shall  omit  price  or  value,  the  court 
may  at  any  time  award  a  writ  of  enquiry  to  ascertain  the 
same. 

On  this  statute  we  have  had  no  practice.  The  verdict, 
so  far  as  it  assesses  joint  damages,  is  illegal,  and  may  be 
treated  as  void.  We  borrowed  this  section  of  the  act  of 
1801,  from  that  of  Virginia  of  1792,  ch.  76,  sec.  37; 
as  are  borrowed  from  our  older  sister,  many  of  the  pre- 
ceding and  succeeding  sections  of  the  act. 
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In  Virginia,  their  act  has  received  the  construction  ^L^S^Jsa? ' 
above  intimated .  A  joint  value  having  been  assessed  where 
four  slaves  were  sued  for,  the  verdict  was  so  far  treated 
as  invalid,  and  the  cause  remanded  to  have  the  separate 
value  of  each  slave  assessed.  2  Call.  318.  The  case 
above  cited,  Comwell  vs.  Truss,  (2  Mun.  195,)  is  to 
the  same  effect.     We  approve  of  these  decisions. 

The  judgment  of  the  court  below  will  therefore  be 
reversed,  and  this  cause  remanded  to  the  Wilson  circuit 
court,  with  directions  to  that  court  to  award  a  writ  of  en- 
quiry to  ascertain  the  separate  value  of  each  slave  recov- 
ered, as  though  price  or  value  had  been  omitted  in  the 
verdict;  and  after  the  execution  of  such  writ  of  enquiry, 
for  judgment  to  be  entered  for  the  defendant  in  error, 
Beasly,  for  the  slaves,  or  their  respective  values,  if  not 
to  be  had. 

The  rights  of  the  parties  in  this  cause  depended  entire- 
ly on  the  facts.  Had  the  verdict  been  either  way,  the 
circuit  court  ought  not  to  have  disturbed  it.  We  think, 
however,  it  is  in  accordance  with  the  weight  of  the  evi- 
dence. 

As  to  the  point,  that  the  slaves  were  hired  by  Beasly 
to  Baker,  through  the  agency  of  the  wife  of  Baker,  and 
daughter  of  Beasly,  and  that  a  demand  of  them  from  Ba- 
ker was  necessary  before  the  action  could  be  maintained, 
we  think  there  is  nothing  in  it.  The  proof  is  abundant 
that  Beasly  attempted  peaceably  and  forcibly  to  get  pos- 
session of  the  slaves,  which  Baker  prevented,  ground- 
ing his  acts  of  resistance  on  a  claim  of  title  by  gift  to 
himself. 

Judgment  reversed. 
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Na8HTILLB/ 

yJS^^^"^^        Smith  and  Peebles  ««.  Wallace  and  Hobbs. 

Smith 

▼  A  magistrate  has  not  jurisdiction  in  a  suit  by  the  endorsee  against  the 

Wallace,      endoraer  of  a  bill  single,  when  the  amount  due  upon  the  bill  angle  is  i 
tfiiVf  dollars. 


In  an  action  by  an  endorsee  against  an  endorser,  the  plea  of  *<bo  as- 
ngnment"  must  be  sworn  to;  otherwise  the  assignment  or  endorsement  is 
admitted. 

On  the  3d  of  March,  1S30,  John  B.  Anderson  execu- 
ted his  promissory  note  under  seal,  for  $54,  payable  one 
day  after  date,  to  Smith  and  Peebles.  On  the  20th  Au- 
gust, 1830,  Smith  and  Peebles  transferred  by  endorse- 
•  ment  the  said  note  to  Wallace  and  Hobbs  for  value  re- 
ceived, and  waived  demand  and  notice.  Wallace  and 
Hobbs  warranted  Anderson  and  Smith  and  Peebles,  be- 
fore a  justice  of  the  peace,  who  gave  judgment  against 
all  of  them  for  the  sum  due  on  said  note,  the  same  being 
more  than  $50. 

Wallace  and  Hobbs,  some  time  after,  brought  this  suit 
in  the  Williamson  county  court.  The  declaration  con- 
tained the  usual  count  against  an  endorser,  with  an  aver- 
ment of  a  presentment  of  the  note  to  the  maker  for 
payment,  and  refusal  and  notice  to  the  endorsers:  also, 
all  the  money  counts,  and  account  stated;  pleas,  non  as- 
sumpsit and  former  judgment;  verdict  and  judgment  in 
the  county  court  for  Wallace  and  Hobbs  for  $59  22;  an 
appeal  taken  to  the  circuit  court,  where  there  was  a  simi- 
lar verdict  and  judgment,  affirming,  &c.  with  twelve  and 
a  half  per  cent,  from,  &c.     Appeal,  &c.  &c.  to  this  court. 

It  was  proven  in  the  circuit  court,  that  the  judgment  of 
the  justice  of  the  peace  had  never  been  appealed  from, 
or  in  anywise  reversed  or  satisfied.  It  was  further  pro- 
ven that  Wallace,  one  of  the  plaintiiSs,  went  with  Ander- 
son and  the  constable  to  the  justice  of  the  peace,  and 
told  him  to  grant  a  stay  of  execution  to  Anderson;  the 
justice  said  that  an  execution  had  issued,  and  that  he  could 
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not  grant  a  stay.     Wallace  then  told  the  constable  to  in-  m^"^^^' 
dnlge  Anderson  the  time  of  a  stay.     It  was  proven  that  v^^'n^^J 
at  thai  time  and  up  to  January,  1831,  Anderson  was  good      ^^i^ 
for  the  debt,  and  afterwards  became  insolvent.  Wallace. 

R.  C  Fester,  for  plaintiffs  in  error.  The  court  err- 
ed in  charging  the  jury  that  the  indulgence  given  the  endor- 
sers would  not  discharge  the  defendants;  after  issuance 
of  execution,  the  plaintiffs  had  no  right,  but  at  their  own 
peril,  without  the  consent  of  defendants,  to  give  time, 
as  by  the  act  of  1820,  ch.  151,  the  sheriff  is  compel- 
led to  make  satisfaction  out  of  the  maker's  property  first, 
if  to  be  found.  This  is  a  legal  protection  given  by  law 
to  the  endorser,  and  the  plaintiff  cannot  interpose  time 
to  the  maker,  without  the  consent  of  the  endorser,  who 
knew  the  law  and  knew  the  maker  was  good;  so  far  as 
the  plaintiffs  and  defendants  are  concerned,  the  act  cre- 
ates a  lien  on  the  endorser's  property,  for  the  benefit  of  the 
defendants,  and  if  the  plaintiffs  interpose  and  by  their  act 
destroy  the  property,  and  a  loss  must  be  sustained,  it 
should  fall  on  them.  3  Kent  78. 

2.  The  court  erred  in  charging  the  former  judgment  was 
no  bar  to  the  action,  because  of  want  of  jurisdiction. — 
An  assignment  of  a  note  waiving  notice  and  demand,  is  an 
unconditional  promise  to  pay,  for  which  debt  would  lie, 
and  is  an  agreement  in  writing  signed  by  the  endorser, 
and  if  under  one  hundred  dollars  gives  the  justice  juris- 
diction; it  is  an  agreement  under  the  acts  of  1809,  ch.  84, 
1813,  ch.  67,  1820,  ch.  25. 

3.  The  court  erred  in  permitting  the  endorsement  to  be 
read  to  the  jury  without  proof  of  the  partnership  of  the 
defendants,  and  that  Smith  and  Peebles  assigned  the  note. 
Chitty  on  Bills,  488:  3  East  5^:  Peak's  Cases  16. 

John  Marshall^  for  defendants  in  error.  The  judg- 
ment in  favor  of  Wallace  and  Hobbs  against  Anderson, 
the  maker  of  the  note,  and  Smith  and  Peebles,  the  endor- 
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Nashville,  sers,  is  void  as  to  the  endorsers,  the  same  being  for  more 

March,  1833.     ,      \.-       ,   „  .....  ,     .  .         T        , 

v^^^v^^  than  nftj  dollars,  jurisdiction  not  being  given  by  the  act 
Smith  of  1309,  ch.  54:  jurisdiction  is  since  given  to  a  justice 
Wallace,  of  the  peace  in  such  cases  by  the  act  of  1831,  eh.  59. 
The  justice  of  the  peace  not  having  jurisdiction,  the 
judgment  is  absolutely  void;  (15  John.  Rep.  121:  2  Dal- 
las' Reports,  113:  Norris's  Peake,  112;)  and  the  judg- 
ment can  be  shown  to  be  void  at  any  time  vrhen  it  is  at- 
tempted to  be  enforced  or  relied  on  as  a  ground  of  suit 
by  a  plaintiff,  or  as  a  defence  under  the  plea  of  a  former 
recovery  by  a  defendant.  3  Yerger's  Rep.  125,  140:  4 
Cranoh's  Rep.  269:  3  Dane's  Digest,  65,  sec.  1,  2,  3, 
4,  6.  In  Peck's  Reports,  134,  Judge  Brown  supposes 
that  writs  of  certiorari  and  supersedeas  ought  not  to  issue 
to  reverse  a  void  judgment.  Time  given  by  the  bolder  of 
a  promissory  note  to  the  maker,  will  not  discharge  the  lia- 
bility of  the  endorser,  provided  the  holder  makes  no  bio- 
ding  contract  with  the  maker;  such  as  agreeing  upon  re- 
cord to  stay  the  execution  longer  than  the  delays  of  the 
law;  receiving  a  consideration  from  the  maker,  or  agree- 
ing under  seal  with  the  maker,  to  forbear  and  give  time. 
3  Wheaton's  Rep.  520:  16  John.  Rep.  152:  16  John. 
Rep.  41:  Chitty  on  Bills,  290,  and  the  authorities  there 
cited.  A  forbearance  to  discharge  the  endorser,  must  be 
founded  on  a  valuable  consideration,  or  the  agreement  to 
forbear  is  void,  as  is  abundantly  shown  by  the  cases. 

The  waiver  of  demand  and  notice  can  be  given  in  evi- 
dence under  the  allegation  in  the  declaration  of  apres^it- 
ment  to  the  maker  and  notice  to  the  endorser.  2 Conn.  R. 
478:  3  Cow.  Rep.  252;  where  it  Is  said  that  demand  and 
notice  must  be  alleged,  if  a  waiver  is  relied  upon  by  the 
holder.  This  seems  to  be  the  only  way  to  preserve 
the  beauty  of  pleading,  and  to  prevent  botched  and  cum- 
bersome declarations,  mistakes,  &c. 

Under  an  averment  of  demand  and  notice,  a  promise 
to  pay  by  the  endorser  after  he  is  discharged  by  the  laches 
of  the  holder,  is  evidence  of  a  waiver  of  the  consequoice 
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of  the  lacbes,^aod  admits  the  right  of  action.  12  Mass.  ?i^*?^i^^ 
Rep.  52:  2  Nott.  and  M.  497:  3  John,  68:  Chitty  on  vjl>^v^^ 
Bills,  233.  Smith 

The  act  of  1762,  ch.  9,  places  promissory  notes  on     Wallace, 
the  same  footing  of  inland  bills  of  exchange,  by  the  cus- 
tom of  merchants  in  England;  and  the  act  of  1786,  ch. 
4,  places  money  bonds  on  a  like  footing. 

The  act  of  1809,  ch.  54,  Judge  Stuart  has  always  de- 
cided did  not  give  jurisdiction  to  a  justice  of  the  peace, 
for  more  than  fifty  dollars,  as  between  endorsee  and  en- 
dorser; the  case  not  being  within  the  words  of  the 
act.  The  act  seems  to  contemplate  a  paper  signed 
by  the  party,  containing  the  promise  to  pay,  and  all  the 
evidence  necessary  to  charge  him,  to  give  the  jurisdic- 
tion; and  to  this  effect  are  the  decisions  in  Peck's  Rep. 
and  4  Hay.  188.  The  legislature  considering  this  to  be 
the  true  construction  of  the  act,  passed  the  act  of  1831, 
ch.  59. 

Peck,  J.  delivered  the  opinion  of  the  court. 

The  first  question  arises  upon  the  plea  of  former  recov- 
ery. The  form,  in  which  the  record  presents  this  ques- 
tion, is  such  that  it  cannot  be  noticed.  After  trial  upon 
such  pleas,  every  intendment  will  be  made  to  support  the 
verdict.  But  as  it  is  insisted  the  court  misled  the  jury  on 
the  point,  it  is  deemed  proper  to  say,  that  we  are  all  of 
opinion  the  justice  had  not  jurisdiction  against  the  endor- 
sers, and  therefore  no  error  intervened  in  the  charge. 

On  the  other  point,  that  the  plea  of  non-assumpsit  made 
proof  of  the  assignment  indispensable  to  a  recovery,  this 
court  holds  the  rule  as  laid  down  by  the  circuit  judge  the 
correct  one.  To  throw  upon  the  plaintiff  the  burthen  of 
proving  the  assignment,  the  plea  which  denies  it  must  be 
on  oath.  In  whatever  way  we  take  the  plea,  the  affidavit 
is  wanting  to  make  proof  of  the  assignment  necessary. 

Judgment  affirmed. 
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Nashtillx, 

^[^i^^;i^'  Matthews  Aixp  Alpersou  vs.  Ailton. 

y  Where  A  and  B  are  in  a  store  together,  and  A  toM  the  merchant  be 

Milton.  would  settle  or  pay  for  any  article  B  might  take  np,  and  B  tfaerea|MB 
porchaaed  sereral  articles  which  were  jointly  charged  to  A  and  B:  h 
was  held,  A  was  not  Ittble,  iqpon  this  widertaking,  nleasit  was  in  wri- 
ting. 

The  bill  of  exceptions  in  this  case  shows  that  William 
Milton  and  Philip  Milton  were  together  in  the  store  of 
the  plaintiffs,  in  Columbia;  that  the  defendant,  Philip, 
told  the  plaintiff,  that  whatever  goods  William  Milton 
took  up  in  the  store,  he,  the  defendant,  would  paj  for 
out  of  a  cotton  contract,  which  the  plaintiffs  and  defen- 
dant were  about  to  makej  that  the  articles  were  delivered 
to  William  Milton,  after  the  promise  made  by  the  defen- 
dant, and  on  the  same  day;  that  these  articles  were 
charged  in  the  plaintiffs'  books  to  William  Milton  and 
Philip  Milton;  that  at  different  times  afterwards,  Will- 
iam Milton  took  up  different  articles  in  said  store,  which 
were  charged  to  William  Milton.  It  was  proved  by 
Bums,  a  clerk  in  the  store  of  plaintiffs,  that  before  the 
promise  of  Philip  Milton,  above  named,  the  plaintifi 
told  him  not  to  credit  William  Milton.  The  whole 
amount  of  the  account  was  under  fifty  dollars. 

The  court  charged  the  jury,  that  if  the  said  William 
Milton  was  ever  liable  at  all  for  the  amount  of  the  ac- 
count or  any  part  of  it,  tlien  Philip  Milton  was  not  liable 
for  any  part  of  that  for  which  William  was  liable  ;*that  the 
ciiarging  of  the  account  to  both,  was  strong,  though  not 
conclusive  evidence,  that  credit  was  given  to  William,  to 
whom  the  goods  were  delivered;  that  if  the  jury  believed 
that  credit  was  given  exclusively  to  Philip  Milton,  then 
Philip  would  be  liable  for  so  much  as  was  sold  and  de- 
livered to  William,  upon  the  promise  of  the  defendant, 
^nd  for  which  credit  was  exclusively  given  to  the  defen- 
dant; that  if  the  defendant  promised  positively  to  pay  for 
any  of  the  articles  before  they  were  delivered,  and  they 
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were  delivered  on  his  credit  alone,  then  he  would  be  lia-  ^^^^V£S' 

'  March,  1833. 

ble  for  all  the  articles  which  were  delivered  on  such  v 
promise;  provided,  William  Milton  was  not  also  held 
responsible  by  the  plaintiffs;  but  if  the  defendants  un- 
dertook to  pay  for  the  articles  before  they  were  de- 
livered, upon  condition  that  William  Milton  did  not 
pay  for  them,  or  only  said  if  they  would  let  William 
Milto&have  the  articles,  he  would  see  them  paid  for,  the 
defendant  would  not  be  liable;  to  all  of  which  the  plain- 
tiffs except,  and  pray  this  their  bill  of  exceptions,  may  be 
signed,  sealed  and  made  a  part  of  the  record,  which  was 
done  accordingly. 

Cimhi  and  Rivtrs^  for  plaintiffs  in  error. 

Craighead,  for  defendant. 

Catron,  Ch.  J.  delivered  the  opinion  of  the  court* 

The  circuit  judge  charged  the  jury,  that  if  there  was 
no  liability  resting  on  William  Milton,  and  the  credit  was 
extended  to  Philip  alone,  then  the  promise  was  original, 
and  without  the  statute;  but  if  William  and  Philip  were 
jointly  trusted,  and  both  held  responsible,  and  so  charged 
on  the  books  of  the  plaintiffs,  then  the  promise  was  col- 
lateral on  the  part  of  Philip,  because  he  undertook  to  pay. 
the  debt  of  William. 

That  the  goods  were  advanced  on  the  joint  credit  of 
both,  is  evident.  They  stand  so  charged  on  the  books; 
and  these  were  given  in  evidence  for  some  of  the  arti- 
cles, on  the  oath  of  one  of  the  plaintiffs  under  the  book- 
debt  law. 

Our  act  provides,  (1801,  ch.  25,)  that  no  action  shall 
be  brought,  whereby  to  charge  the  defendant  upon  any 
special  promise  to  answer  for  the  debt,  default  or  miscar- 
riage of  another  person,  unless  the  promise  or  agreement 
upon  which  the  action  shall  be  brought,  shall  be  in  wri- 
ting, &c. 

73 
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Nashville,      So  far  as  the  statute  operates  on  the  present  case,  ours 

March,  1833  ,      ,        ■-,,.,  ,  »-  ,^,  .,-       »».i 

and  the  English  act  are  the  same.  If  Fhihp  Milton 
promised  for  the  debt  of  William,  then  the  promise  is 
void.  This  is  plain  enough.  But  it  is  insisted,  no  debt 
existed  when  the  promise  was  made,  and  the  credit 
given  was  founded  on  the  promise.  This  can  make  no 
difference;  until  the  goods  were  delivered  the  promise 
was  not  binding;  it  took  effect  on  the  delivery,  if  at  all. 
If  William  was  bound  to  pay  for  the  goods,  it  was  his 
debt;  Philip  could  not  be  bound  unless  in  writing.  It 
follows,  they  could  not  be  jointly  charged.  On  the 
English  statute,  the  construction  contended  for  on  the 
part  of  the  plaintiffs  in  error,  to  some  extent  had  prevailed, 
although  it  was  not  settled  until  in  Maston  vs.  Washam, 
(2  Term  Rep.  80,)  the  rule  was  laid  down  by  BuUer,  J. 
"that  if  the  person  for  whose  use  the  goods  are  furnished 
be  liable  at  all,  any  other  promise  by  a  third  person  to 
pay  that  debt,  must  be  in  writing,  otherwise  it  is  void  by 
the  statute  of  frauds.  There  the  promise  had  been  made 
before  the  goods  were  furnished.  Since  that  decision, 
(1787,)  it  has  been  uniformly  holden  in  Engalnd,  that 
there  is  no  distinction  between  a  promise  to  pay  for 
goods  furnished  for  the  use  of  another,  made  before  they 
were  delivered  or  after.     Robts.  on  Frauds,  209. 

We  think  this  construction  accords  with  the  intention 
of  the  Legislature,  which  was,  that  no  one  should  be 
bound  to  pay  for  property  received  by  others,  unless  the 
deliberation  of  a  written  agreement  had  intervened:  and 
second,  that  a  naked  promise  could  be  easily  proved, 
and  not  possibly  disproved,  in  most  instances,  and  there- 
fore, should  only  be  established  by  written  evidence. 

Judgment  aiffirmed. 
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Nasbtillb, 
Ex  PAETE  Williams.  ^JiSl^^i^' 

Williamfl 
When  a  petition  to  lay  off  a  road  ia  contested,  a  transfer,  by  consent  of  .  Export: 

the  petitioners  and  the  party  contesting  it,  fiom  the  circoit  ooart  of  one 

county  to  the  ciicoit  court  of  an  adjoining  coanty*  doea  not  give  the  btter 

eonrt  jnrisdiaion. 

The  party  who  contests  a  petition  te  lay  off  a  road,  aldiongh  he 
succeed  in  reveraing  the  jadgooent  in  the  snpreme  court,  most  neverthe- 
less pay  the  costs  of  the  writ  of  error. 

This  was  a  petition  to  the  county  court  of  Smith  county, 
by  Robert  Allen  and  others,  to  lay  off  and  open  a  road. 
The  road,  as  contemplated,  would  have  run  through  the 
land  of  Williams;  he  applied  to  the  court  and  was  admit- 
ted a  defendant.  The  cause  was  carried  by  appeal  from 
the  county  court  of  Smith  county  to  the  cirouit  court, 
where,  (Williams  being  the  judge  of  that  court,)  the 
cause  was  transferred,  by  consent  of  the  petitioners  and 
Williams,  from  the  Smith  county  circuit  court  to  the  cir- 
cuit court  of  Wilson  county.  In  the  latter  court,  the 
court  overruled  Williams*  objections,  and  ordered  the 
road  to  be  opened  as  prayed  for  in  the  petition.  From 
this  order  Williams  prosecuted  a  writ  of  error  to  this 
court. 

Riicks^  for  plaintiff  in  error. 

G.  8.  Yergevj  contra. 

Catron,  Ch.  J.  This  cause,  by  consent  of  the  peti- 
tioners and  N.  W.  Williams,  who  caused  himself  to  be 
made  defendant,  was  transferred  for  trial  from  the  Smith 
circuit  court  to  the  Wilson  circuit  court.  The  latter 
had  no  jurisdiction  of  the  subject  matter  of  establishing 
a  public  road  in  Smith  coimty,  unless  conferred  upon  it 
by  the  transfer  of  the  cause. 

The  acts  of  1809,  ch.  49,  1811,  ch.  72,  and  1816, 
ch.  166,  authorizing  a  change  of  venue  in  civil  causes, 
have  no  application  to  a  proceeding  where  jio  issue  of 


Digitized  by  VjOOQIC 


580  CA8£B    IN   THE    SUPREME    COVET 

NAaRTiLLE,  fact  for  the  trial  of  a  jury  is  presented.  The  sole  object 
v«^-v^^^  of  the  whole  legislation  on  the  subject,  was  to  obtain  an 
WiUianis     impartial  jury. 


Ex  parte, 


Previous  to  ldl9,  the  circuit  judges  interchanged 
ridings,  and  no  case  could  be  expected  to  arise  in  which 
a  competent  court  would  be  wanting.  When  they  were 
located  by  the  act  of  1819,  ch.  24,  provision  was  made 
for  causes,  to  determine  which  the  presiding  judge  was  in- 
competent. Were  it  allowed  to  transfer  causes  by  con- 
sent of  parties,  a  confusion  b  the  administration  (^justice 
would  arise  to  an  extent  not  readily  foreseen.  It  was  the 
duty  of  Judge  Williams  to  have  notified  a  judge  of  an 
adjoining  circuit  to  interchange  with  him,  and  not  assent 
that  the  cause  be  sent  to  the  judge.  The  circuit  court  of 
Wilson,  not  having  had  jurisdiction  of  the  cause  by  any 
statute,  consent  could  not  give  it.  The  judgment  of 
affirmance  there  rendered  is  coram  non  judice^  and  will 
be  set  aside  at  the  cost  of  the  defendants  in  error.  For 
costs  of  the  Wilson  circuit  court  there  is  no  provis- 
ion: the  act  of  1832,  ch.  5,  has  no  application  to  this 
cause. 

Peck,  J.  Had  the  circuit  court  of  Wilson  county 
jurisdiction  to  hear  and  determine  this  cause .^  By  the 
act  of  1809,  ch.  49,  sec.  7,  the  judge  shall  reside  in  his 
circuit,  and  hold  the  courts  by  law  established;  and  by 
section  four,  shall  within  their  respective  circuits  have 
cognizance  and  original  jurisdiction  of  all  pleas,  &c. 
The  act  of  1822,  ch.  10,  provides  for  an  interchange  of 
circuits  by  the  circuit  judges,  either  in  the  whole  of  the 
circuit  or  in  part. 

The  act  of  1822,  ch.  2,  sec.  2,  permits  the  change 
between  circuit  judges  to  a  single  cause,  with  power  to 
make  all  necessary  changes  amongst  themselves  to  pro- 
mote a  speedy  trial  of  suits. 

The  several  acts  allowing  change  of  venue,  were  made 
to  apply  to  causes  to  be  tried  by  a  jury.  Acts  of  1809,  ch. 
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4,  sec.  17:  1811,  ch.  27,  sec.  17:  1815,  ch.  166,  sec.  8:  Nabhtikw, 

March.  1833. 

1819,  ch.  43:  1325,  ch.  78:  1825,  ch.  82: 1825,  ch.  68:  v^^-v-^^ 
1827,  ch.  30.  2^"""?* 

.  •  Ex  parte* 

This  was  not  a  jury  trial;  the  law  provided  for  the  spee- 
dy hearing  of  it  by  interchange  with  another  circuit  judge. 
The  transmission  of  the  case  from  Smith  county  was  not 
authorized,  so  far  as  we  can  discern,  by  any  legislative 
provision.  Such  unauthorized  order  of  transmission  gave 
the  circuit  court  of  Wilson  county  no  jurisdiction  to  hear 
and  determine  this  case. 

The  judgment  must  be  reversed,  and  the  circuit  court 
of  Smith  notified  of  the  fact. 

Green  and  Whtte,  J.  concurred. 

Judgment  reversed. 

After  the  cause  was  decided,  a  question  arose  and  was 
argued,  as  to  who  should  pay  the  costs  of  the  writ  of  er- 
ror; upon  which  the  Chief  Justice  delivered  the  fol- 
lowing opinion  of  the  court: 

Williams  brought  up  the  proceeding  from  the  county  to 
the  circuit  court  by  certiorari y  and  caused  it  to  be  transfer- 
red from  Smith  to  Wilson  circuit  court;  there  the  matter 
was  adjudged  against  him,  and  he  now  brings  the  case  to 
this  court,  and  his  counsel  ask  to  reverse  the  judgment 
of  the  Wilson  circuit  court,  for  the  reason,  among  others, 
that  the  court  of  Wilson  had  no  jurisdiction  conferred  on 
it  by  the  transfer.  So  this  court  adjudged  yesterday; 
but  the  difficulty  is,  who  is  to  be  taxed  with  the  costs  of 
the  appeal  in  error  to  this  court?  The  petitioner,  Allen, 
has  acted  as  a  mere  citizen  of  the  community,  in  asking 
to  have  a  public  road  established,  and  is  no  party  to  the 
proceeding;  were  we  to  make  him  liable,  the  same  rule 
would  apply  to  every  petitioner  for  a  public  road. 

There  being  no  person  against  whom  Williams  can 
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Nashtillc,  recover  costs,  it  follows  he  must  pay  them  himself.  Such 
^2IS^;i22!/  case,  not  being  governed  by  any  act  of  assembly,  the  court 

MclDtyrt     must  exercise  its  discretion  in  ordering  costs  to  be  paid. 

Haiford.     Mar.  and  Yerg.  Rep.  178. 


McInTTRE  V8.  Halford. 

Hie  bond  taken  opon  executing  a  ea,  aq.  to  appear  and  render  a 
oehednle  of  property,  &e.  mnat  recite  the  ea.  aa.  and  the  paitiee  to  the 
jodgment,  or  it  cannot  be  enforced. 

When  snch  bond  u  taken,  and  it  appears  that  the  original  jadgment  ai 
ntiified,  no  jndgment  will  be  rendered  on  the  bond. 

A  capias  ad  stUisfaciendum  issued  upon  a  judgment 
for  $37  50,  recovered  by  Mclntyre  against  Joseph  Hal- 
ford;  which  being  executed  upon  him,  he,  together  with 
Bradly  Halford,  executed  the  following  bond:  ^^  Know 
all  men  by  these  presents,  that  we,  Joseph  Halford  and 
Bradly  Halford,  are  each  held  and  firmly  bound  unto  C. 
Mclntyre,  in  the  penal  sum  of  seventy-five  dollars;  to 
be  void  upon  condition  that  the  said  Joseph  Halford 
make  his  personal  appearance  at  the  court  house  in  the 
town  of  Lawrenceburgh,  on  the  first  Wednesday  after  the 
first  Monday  in  April  next,  before  the  worshipful  the 
county  court  of  Lawrence  county,  then  sitting,  and  sur- 
render a  schedule  of  his  property  on  oath,  or  take  the 
insolvent  debtor's  oath,  or  pay  and  discharge  a  debt,  for 
which  this  day  a  ca,  sa.  has  been  executed  upon  him 
for  $37  50,  besides  costs,  then  this  bond  to  be  void, 
otherwise  to  remain  in  full  force  in  law.  Given  under 
our  hands  and  seals,  February  27th  1832. 

^^  Joseph  Halford,  (seal.) 
"Bradly  Halford,  (seaiy 

The  «a.  sa.  also  recited,  that  a  fieri  facias  had  been 
levied  upon  the  property  of  the  defendant;  but  it  does 
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not  show  that  it  was  disposed  of.    The  conditions  of  the  Nilbhvillk, 
bond  not  being  complied  with,  the  county  court,  upon  v^Jp^O^^J 
motion,  rendered  judgment  on  this  bond  against  the  obli*     Mcintyre 
gors;  a  writ  of  error  was  prosecuted  to  the  circuit  court,     Hoiford. 
where  the  judgment  of  the  county  court  was  reversed 
and  the  defendants  discharged;  from  this  judgment  the 
plaintiiS*  appealed  in  error  to  this  court. 

Rivers,  for  plaintiff  in  error. 

Combs,  for  defendants  in  error. 

Peck,  J.  delivered  the  opinion  of  the  court. 

We  do  not  perceive  any  error  in  the  judgment  of  the 
circuit  court.  The  bond  taken  by  the  officer,  and  re- 
turned by  him,  is  defective,  in  not  reciting  the  ca.  sa. 
and  also  in  not  reciting  the  parties  to  the  judgment. 

The  ca.  sa.  also  shows  by  recital,  a  satisfaction  of  the 
judgment  by  the  levy  of  a  fieri  facicis  upon  property, 
which,  frima  facie,  was  sufficient  to  satisfy  the  $37  60, 
and  it  does  not  show  what  disposition  was  made  of  this 
property;  for  this  cause  no  judgment  could  be  rendered 
on  the  l^|d. 

The  judgment  must  be  affirmed;  the  costs  of  course 
follow  the  termination  of  the  suit.  Act  of  1801,  ch.  1, 
sec.  74. 

Judgment  affirmed. 
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THE    PRINCIPAL    MATTERS 


CONTAINED  IN  THIS  VOLUME. 


ACTION. 
Vide  Practice  1,  2. 

1.  If  a  note  be  delivered  for  valuable  con- 

sideration, withoQt  endorsement,  the 
holder  has  a  right  to  sue  in  the  name 
of  the  payee,  and  the  latter  cannot 
control  the  action  in  any  way.  Bur- 
ton V  DeeB,  4 

2.  A  motion  for  judgment,  is  an  action, 

and  is  embraced  within  the  provisions 
of  a  statute,  where  the  term  "action" 
is  used.  Banks  y  Brown,  198. 

3.  A  motion  on  a  delivery  bond,  is  an 

** action  founded  on  a  bond  for  the 
payment  of  money,"  within  the  act  of 
1817,  ch.  72.  ib. 

ADJUDICATION. 
Vuie  Land  Warrant  1. 

ADMINISTRATION. 

Vtde  ExxcuTOR  &  Administrator, 

1,  2,  S. 

ADMINISTRATION  BOND. 
Vide  Bond  2. 

ADMINISTRATOR. 

Vide  ExEcyTOR  &  Administrator. 


AFFRAY. 

1.  A  special  verdict  was  as  follows:  <<We 

find  that  an  affray  was  committed  by 
Chambers  and  Stanly,  in  the  fighting 
of  Conner  in  Weakley  coanty,  as  char- 
ged in  the  indictment;  and  that  the 
defendant,  Curlin,  aided  and  assisted 
in  the  commission  of  the  affray."  It 
was  he  Id,  that  Curlin  was  guilty  of  an 
affray.    Curlin  v  The  State,      143. 

2.  In  misdemeanors,  all  who  aid,  assist,  or 

abet,  are  gnilty  as  principals.  ib, 

AGENT. 
Vide  BiLi.«   or  Exchange   &  Pr. 
Notes   3.     Delivery    BoniT  2. 
Evidence  8,  4.    Lim.  Statute 
OF,    10. 
1.  A  note  was  executed  for  money,  di^* 
chargeable  in  salt  by  a  given  day.  The 
salt  was  not  paid  by  the  day.     Held, 
that  the  mere  possession  of  the  note, 
without  other  authority,  did  not  an- 
thorize  the  agent  to  receive  the  salt 
aAer  the  day  of  payment  was  past. 
Stewart  v  Donnelly,  177. 

2.  Possession  of  the  note,  was  only  evi- 
dence of  authority  to  receive  the  salt 
on  or  before  the  day  on  which  it  was 
to  be  delivered ;  and  if  not  delivered, 
it  was  evidence  of  authority  to  receive 
the  money,  only,  aAerwards.         ib. 
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5.  A  letter  from  the  priDoipab,  atalmg, 
that  they  expected  the  aak  had  been» 
or  wag  about  being  delivered,  and  in- 
•tniettog  the  agent  to  receive  and  lell  it, 
conclading  with  theae  words,  "that 
at  th'is  distance  it  is  difficult  to  give 
positive  direction,  bat,  as  onr  agents, 
we  expect  you  will  consider  our  in- 
terest, and  act  as  if  the  property  were 
your  own,"  was  held,  not  to  confer 
authority  to  the  agent  to  receive  the 
■alt  after  the  day  on  which  it  was  to 
be  delivered  had  passed.  io. 

AGREEMENT. 
Vide  OcctTPANT  1,  8.    Coksidkba- 

TtOK  1. 

1.  An  agreement  in  parol  to  convey  va- 

cant land,  the  title  to  which  is  in  the 
government,  ba  nude  pact,  and  can- 
not be  enforced.  Smithy  Rankin,  1. 

2.  If  an  Areement  be  executed  and  not 

executory,  a  court  of  equity  will  lend 
its  aid  to  enforce  it,  though  voluntary 
and  without  oonaideration.  JRead  v 
Long,  .     *®- 

3.  If  a  claim  rest  in  covenant,  or  is  exe- 

oatory,  equity  will  not  enforce  it,  un- 
less a  valuable  or  mecitorioafl  consid- 
•ratioB  is  proved.  **• 

AMENDMEP^. 

1    Where  a  party  is  permitted  to  amend 

bis  pleadings  after  a  verdict,  a  trial 

de  now  must  be  allowed.    Floyd  v 

WoodM^  1^*- 


APPEAL. 

^ide  JUBIBDXCTIOIC  1,  2.      BOKD  1. 

1  To  give  an  appellate  court  jurisdiction, 
the  record  must  show  an  appeal  was 
prayed.  0*BileyyZoUicofftr,  298. 

2.  An  appeal  wUl  not  lie  from,  the  order  or 
jadgment  of  a  county  court  dischar- 
iin«  an  insolvent  debtor.  Donnelly 
V  Whitney.  ^        47S- 

S.  A  remittitur  or  release  may  be  enterea 
after  an  appeal  is  prayed,  and  if  the 
appeal  is  not  withdrawn,  the  judg- 
ment  wiU  b«  affirmed  with  12i  per 
eent  interest  Thea^enoughty  H^r^ 
deman,  ^^ 

ASSIGNBIENT. 
Vide  OccvPAKT  1. 


1.  When  a  power  of  attorney  wfll  operat* 
ai  a  transfer  or  aasignroent,(vu(€  Poth- 
er and  Power  of  Sttomey  1.) 

2.  A  transfer  of  all  the  interest  a  soldier 
may  have  or  be  entitled  to  for  hie  ser- 
Tices  in  the  revolution,  operates  as  a 
transfer  of  the  land  warranto  authori- 
zed to  be  issued  by  the  acts  of  Assem^ 
bly  appropriating  lands  for  the  benefit 
of  revolutionary  soldiers.  Read  ▼ 
Long,  ^' 

ASSUMPSIT. 

I,  Where  the  parlies  (upon  the  sale  of  a 
tract  of  land.)  agree,  that  if  tlie  tract  . 
contain  more  land  than  was  rcpreoent* 
ed,  that  the  defendant  was  to  pay  for 
the  overplus,  at  the  same  rate  whidi 
be  paid  for  the  balance— It  was  held, 
that  amnmpsit  would  Ue  for  the  prico 
of  the  orerplBB.    J>aci$  r  JUdale^ 

172- 

%  Assumpwt  wffl  not  Ue  (after  an  gect- 
ment)  to  recover  mesne  profits.  Pom" 
dexter  v  Cherry,  .  «<>?• 

2.  The  clerk  of  a  court  may  roamtam 
assumpsit  against  a  plaintiff  fer  fees 
allowed  him  by  law,  where  they  can- 
not be  collected  from  the  defendant 
Ewing  V  Luek,  ^^' 

ATTACHMENT. 
Vide  Equity  16. 
1.  Where  the  plamtiff's  affidavit  stated,  that 
the  defendant  has  removed  hioBself ,  so 
that  the  ordinary  process  of  the  law 
cannot  be  serv^  upon  him,  wiihoot 
stating  he  had  absconded.— Held,  that 
it  was  not  sufficient  to  authome  an  at- 
tachment to  issue.     Jlf 'Ciii/ocA  V 

Foeter,  ^    .xS     \ 

2.  An  attachment  must  Mffie  under  tne  seal 

of  the  justice  granting  it,  otherwise  it 

is  void,  and  the  court  to  which  it  le 

returnable  baa  not  jurisdiction.       *■ 

2.  Where  a  debtor  conveys  property  to  a 

creditor,  who  aocepto  the  trust,  ••« 

aelis  the  property  for  the  purposea  of 

the  trust,  the  overplus  of  money  in  his 

hands  may  be  attached.     Bearny 

Crvtchtr  4r  BuUard,  4«l. 


AUTHORITY. 
Ftde  AomwT. 
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BAIL. 
VUU  CxRTiOBABi  2.  Capias  ad  sat- 

ItrACIEN DXTM  1»  2,  8. 

1.  Bail  tre  dbcbarged  when  the  1010  in  the 
declaration  ia  more  than  that  id  the 
writ  Matthewi  and  Alderson  ▼ 
Jirnutrong,  181. 

BANK  CHECK. 

Vide  Check.    Bills  of  ExcHAifGX 

8, 10, 11. 

BILLS  OF  EXCHANGE  &  PROMISSO- 
RY NOTES. 
Vide  JiTDGMSifT  1.    Pbacticb  1. 

^1.  If  a  promiMory  note  be  delivered  bj  the 
payee  for  Talne,  the  holder  has  a 
right  to  tne  in  the  payee*!  name,  and 
the  latter  cannot  control  the  ■nit-— 
Burlon  v  Deee^  4. 

8.  In  a  foit  by  the  payee  npon  a  note  al- 
leged to  be  loet,  the  defendant  may 
show  the  note  was  passed  away  by 
the  payee  by  delivery,  wiibont  aangn- 
ment.  ib, 

5.  When  a  note  is  made  payable  to  C.  aa 

agent  of  D.,  the  legal  interest  in  the 
note  is  in  C.  Cocke  v  Dickens,  29. 
4.  A  snit  upon  a  note  must  be  brought  in 
the  name  of  the  person  in  whom  the 
legal  interest  is  vested.  ib. 

6.  A  note  was  execated  payable  in  money, 

bat  dischargeable  in  salt  by  a  given 
day.  Held,  that  if  the  salt  is  not  do- 
livered  by  the  day  specified,  the  mon- 
ey is  doe.    Stewart  v  Donnelly^ 

177. 

6.  Where  A.  in  payment  of  a  debt,  en- 

domd  to  *B.  the  note  of  C.  and  by 
the  endorsement'* waived  demand  and 
notice"»Held,  that  although  C.  was 
solvent  and  remained  so  fiftMo  months 
after  the  endorsement,  and  before 
which  period  no  suit  was  brought 
against  him,  still  the  endorser  A.  was 
liable.  Johneton  v  Searcy  4*  Mar- 
shall,  182. 

7.  When  a  note  is  endorsed,  guaranteeing 

the  solvency  of  the  maker;  held,  that 
the  holder  will  be  entitled  to  recover 
from  the  endorser,  npon  proving  de- 
mand and  notice,  without  proof  of 


the  maker's  inaolTeaey.  Belir  John- 
son 4r  Bieks,  194. 

8.  Before  a  suit  can  be  faistitnted  against 

the  drawer  of  a  Bank  check,  payment 
thereof  must  be  demanded  of  the 
Bank.    Brown  r  Lusk^  210. 

9.  Proof  by  a  witness,  that  he  saw  the 

bolder  of  a  check  go  into  the  bank, 
and  after  he  came  out,  said  he  had 
demanded    payment  of  the  check, 
which  was  refused,  is  inadmimible  aa         a 
evidence  to  prove  a  demand.  *^*  JUm 

10.  Where  the  drawer  of  a  check  is  n-7^ 
formed  that  a  demandjras  made  and  Jflta^ 
payment  refused,  a  pnmise  to  arrange 

tt,  is  not  a  waiver  of  the  demand,  if 
in  fact  none  were  made.  ib. 

11.  An  instrument  of  writing  was  drawn 

as  follows:  **No.  ,  Nashville, 

Dec  18,  1827.  Cashier  of  the  office 
of  discount  and  deposite.  United  States 
Bank  at  Nashville,  pay  N,  Palteson, 
er  bearer,  one  hundred  dolhirs  and 
■  cents,  on  the  14th  of  Jannarj 

1828.    M.W.Brown."    Held, that 

■  this  was  an  inland  bill  of  exchange, 
and  as  such,  was  entitled  to  three  days 
of  grace.  ib. 

12.  Payment  of  a  bill  of  exchange  must 
be  demanded  npon  the  last  day  of 
grace.  ib. 

13.  When  a  bill  of  exchange  is  drawn  for 
the  accommodatran  of  the  payee,  and 
the  drawer  has  reasonable  grounds  to 
believe  the  payee  will  take  it  up,  he 
b  entitled  to  demand  and  notice,    ib. 

14.  A  promissory  note  was  made  at  Jack- 
son, (Tennessee,)  payable  at  the  Bank 
of  the  United  States  at  New  Orleans 
to  A.  who  resided  at  Jackson.  A.  en- 
dorsed it  to  B.  of  Nashville,  who  en- 
dorsed  it  to  C.  of  Germantown,  (Penn- 
sylvania,) who  endorsed  it  for  coUec- 
tioD  lo  the  Cashier  of  the  Germantown 
Bank,  who  endoned  it  for  the  same 
purpose  to  the  Casliier  of  the  Bank  of 
the  United  States  at  Philadelphia,  who 
endorsed  it  to  the  Cashier  of  the  Uni- 
ted States  Bank  at  N.  Orleans,  where 
it  was  deposited.  The  note  was  not 
paid.  Held,  ihnt  for  the  purpose  of 
charging  the  first  cndoreer,  it  made 
no  difference  whether  the  Bank  acted 
as  owners  or  ajjents.  Held,  also,  that 
each  endorser  is  entitled  to  notice  from 
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liii  endoiwe,  and  that  the  iMnices 
traTelling  by  ciitmity,  from  last  to 
ftrat,  is  rafficieot  to  charge  the  first 
endoner.  Held,  also,  that  notice  from 
any  one  party  to  the  preceding  partiee, 
will  be  flolficient  notice.  Butler  v 
Duval,  265. 

16.  A  bill  of  exchange  drawn  by  A.  of 
TenneaMO,  on  B.  of  New  Orleans, 
will  oirry  interest  according  te  the 
laws  of  Lonisiana.     Cooper,  CarU" 

^         ther§  fy  Co.  ▼  Sandford,  452. 

^  16.  By  the  laws  of  Lonisiana,  interest  is 
■%  either  1<^  or  conventional;  by  the 
former  it  Is  fixed;  by  the  latter  it 
may  be  contracted 'for,  provided  it 
does  not  exceed  ten  per  cent,  if  the 
contract  is  in  writing.  Held,  that  the 
custom  of  the  New  Orleans  merchants 
to  charge  eight  per  cent  by  way  of 
damages  was  illegal,  and  cannot  be  en- 
forced upon  protested  bills,  accepted 
for  the  accommodation  of  the  drawers. 

»6. 

17.  A.  was  the  first,  and  C.  the  last  en- 
dorser of  a  note  made  by  D.  The 
holder  sued  the  maker  and  endorsers 
jointly,  and  obtained  a  judgment  a- 
l^inst  them  all.  An  execution  on  this 
judgment  was  levied  on  a  slave  as  the 
property  of  the  maker.  C.  the  last 
endorser,  indemnified  the  sheriff,  and 

"  he  sold  the  property  in  satisfaction  of 

the  judgment  The  sberifT  was  sued 
by  the  real  owner  of  the  slave,  who 
recovered  a  judgment  against  him. 
The  sheriff  then  obtained  judgment 
against  C.  upon  his  bond  of  indemni- 
ty; C.  paid  it,  and  then  sned  the  first 
endorser.  Held,  that  he  was  entitled 
to  recover.  Tucker  and  Phelps  v 
Pruett,  558. 

BOND. 
Vide  Scire  Facias   2.    Principal 

AND  SiTRETr  2.      PRISON  BoUND 

Bond  1. 
I.  The  condition  of  a  bond  to  prosecute 
an  appeal  in  error,  was  as  follows: 
<*Now  if  the  said  A.  B.  and  C.  shall 
well  and  truly  prosecute  said  appeal 
with  effect,  or,  in  case  of  failure  tliere- 
in,  pay  and  satisfy  all  co^ts  and  dnnia- 
f^c.^  that  may  l)e  awarded  against  tlicin 
tor  wrongfully  prosecuting  said  appeal, 
then  this  obligation  to  be  void.''  Ilcid, 


that  the  seenritieff  were  only  boond  for 
the  costs  and  damages,  and  not  the 
principal  debt     Banks  v   Brown, 

198. 

'    So,  although  the  action  is  covenant 

Gholson  V  Brown,  496. 

2.  In  a  suit  npon  an  admmiatration  bond, 

the  name  of  the  individual  who  fills 
the  office  of  governor  need  not  be 
nsed.  The  snit  may  be  brought  by 
describing  the  plaintiff  as  **gover]ior 
for  the  time  being. ' '  Merrit  4*  A*«e- 
ly  V  Governor,  ^e,  489. 

3.  If  the  name  is  inserted  in  the  writ,  bol 

not  in  the  declaration,  it  is  not  a  vari- 
ance, ib. 

4.  The  bond  taken  npon  execating  a  ea. 

Ma.  to  appear  and  render  a  achodale 
of  property,  pay  the  debt  or  take  the 
oath  of  insolvency,  &c.  most  recite 
the  ca.  sa.  and  the  parties  to  the 
judgment,  or  it  cannot  be  enforced. 
M'Intyre  v  Half  or  d,  582. 

5.  When  such  bond  is  taken, «nd  it  ap- 

pears that  the  original  judgment  is  sat- 
isfied, no  judgment  can  be  rendered 
on  the  bond.  ib^ 

BOUNDARY. 

1.  When  the  lines  and  bonndaiy  of  XmA 

are  fixed,  and  can  be  identified,  a  ver- 
bal agreement  to  fix  the  tine  or  boun- 
dary different,  is  within  the  statate  of 
frauds,  and  void.  JSlchol  v  LytUi's 
lessee,  456. 

2.  But  where  there  is  donbt  as  to  the  true 

locality  of  a  line,  a  verbal  agreement 
of  the  adjoining  claimants,  and  their 
acta  done  in  parsnanee  of  it,  is  evi- 
dence that  the  line' so  agreed  npon  is 
the  true  boundary.  '  t>. 

8.  Where  a  grant  calk  for  a  stake  at  a 
given  distance,  and  it  is  proved  that  a 
white  oak  684  poles  beyond  the  dis- 
tance called  for,  waa  marked  for  the 
comer;  it  was  held,  that  the  white  oak, 
although  not  called  for  in  the  grant, 
was  the  true  corner.  Holland  and 
Bridges  v  Overtones  lessee,      482. 


CAXCFLLINC;. 
ride  Deed  2. 
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CAPIAS  AD  SATISFACIENDUM. 
Vide  Bond  4,  5. 

1.  The  act  of  1S31,  eh.  40,  sec.  6,  does 

not  prevent  the  bsnance  of  a  eapicu 
ad  aatiafaeiendum  against  a  debtor, 
upon  a  judgment  rendered  upon  a  con- 
tract existing  at  the  passage  of  the  act. 
Dwyer  v  Foster  and  TrotudaU, 

533. 

2.  The  fifth  section  of  said  act,  refers  onl  j 

to  the  issuance  of  a  eajnaa  ad  aeUiS' 
faciendum,  upon  a  Judgment  founded 
upon  proceedmgs  under  the  second 
section  of  the  act.  ib, 

3.  The  6fth  section  of  said  act  does  not  re- 

quire the  affidavit  therein  mentioned 
to  be  made  before  a  capias  can  issue 
against  the  debtor,  upon  a  judgment 
founded  upon  a  contract  existing  at 
the  passage  of  the  act.  ib, 

CARRIER. 
Vide  Common  Carrier. 


CHECK.      , 
Vide  Bills  or  Exchangk  &  Promis- 
sory Notes  8,  9,  10,  U.    Evi- 

DENCS  6. 

CLERK'S  FEES. 
Vide  Assumpsit  3. 

COLLECTOR  OF  TAXES. 
Vide  Sheriff  1. 

COMMON  CARRIER. 

1.  Whether  a  carrier  by  water  has  been 

guilty  of  negligence,  aflerhis  boat  has 
been  wrecked,  is  a  question  for  the 
jury  to  determme,  upon  a  y'leW  of  nil 
the  circnmstanceii.  Johnson  v  Fri- 
ar, 48. 

2.  The  .vords,  "dangers  of  the  river," 

embrace  only  sach  dangers  as  could 
not  be  guarded  against  by  human  skill 
and  foresight.  i6. 


CAVEAT. 

Vide  LiMiTATioNs,  Statute   or. 

14,  15. 

1.  A  decree  or  judgment  in  a  caveat  con- 

cludes the  rights  of  the  parties,  and 
is  admissible  evidence  in  ejectment, 
where  the  lessor  of  the  plaintiff,  and 
the  defendant,  were  parties  to  the 
caveat,     Bu^   v  J^Torris^  lessee, 

326. 

2.  The  possession  of  a  party  pending  a 

caveat,  is  subordinate  to  the  decree 
or  judgment  rendered  therein.  ib. 
Vide,  also,  Peeler  4r  Campbell  ▼ 
J\''onis*  lessee,  331. 

CERTIORARI. 

1.  Where  a  jadgmeot  is  paid,  on  which* 

nevertheless,  an  execution  has  issued  • 
a  certiorari  and  supersedeas  is  the 
proper  remedy,  in  which  case  the 
court  will  on  motion  quash  the  execu- 
tion.    Barnes  v  Robinson,        186. 

2.  A  certiorari  will  not  lie  for  bail,  upon 

the  ground  ihnt  after  a  Bniil  judgment 
in  the  county  court,  (which  wa^  not 
appeaipd  from,)  he  had  the  body  of 
the  principal  ready  to  5nrrcndcr.-r- 
Sharp  and  Ji'hcaton  v  Cfouslnn, 
193. 


CONDITION. 
Vide  Bond  1. 

CONSTABLE.. 
Vide  Principal  &  Surety  8. 

CONSIDERATION. 
Vide  Agreement  2,  3. 
1.  The  right  of  an  occupant,  acquired  un- 
der the  laws  of  Tennessee,  is  a  good 
consideration  for  a  promise.    Smith  ▼ 
Rankin,  1. 

CONSTITUTIONAL  LAW. 
Kirfe  Court  1. 
1.  The  act  of  Assembly  of  1829,  antbori- 
zin|  the  execators  of  William  Tate,  to 
revive  a  judgment  obtained  by  George 
Bell  in  his  lifetime,  against  Montgome- 
ry Bell,  in  the  same  manner  as  if  they 
were  executors  of  the  said  George 
Bell,  is  unconstitutional  and  void. — 
Tate^s  Executors  v  Bell,         202. 

CORrORATIO.V. 

1.  Wlicrc   ihe  seal  of  a  corporation  is  af- 

t\xci\  to  a  deed,  (he  law  presumes  it 

was  ailixed  by  lire  proper  aulhorilv. 

JJarnell  v  Uichens'  lessee  7. 
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2.  Where  the  ehtrter  of  an  incorporated 
town,  aathorized  the  corporation  to 
ftefls  lawa  to  prevent  nniaancea,  &e. 
HeU,  that  a  law  prohibitHig  the  ebow- 
ing  or  exhibiting  stnd  home  in  the, 
town»  wa«  within  the  power.  JVa/tn 
▼  Mayor  and  Aidermtn  of  Franks 
Hn.  168 

COSTS. 
Vide  Jailbb,  1. 

1.  A  judgment  againat  the  aecvity  of  m 
complainant  for  coats,  before  execn- 
tion  against  the  complainant,  and  a 
kci.  fa.  agamst  the  aecnrity,  is  ille- 
gal.   Hammond  ▼  8t,  John.       107 

t.  Where  a  ea.  $a.  issues,  and  the  defen- 
dant discharges  hiAoself  by  taking  the 
insolvent's  oath,  the  cost  cannot  be 
taxed  against  the  plaintiff.  Roberts 
V  Shell.  160 

Vide  Donnelly  v  Whiiney.       475 

8.  Where  the  whole  amount  of  a  judgment 
is  attempted  to  be  collected,  and  the 
execution  is  quashed,  except  for  part: 
Held,  that  the  defendant  in  the  exe- 
cution is  entitled  to  recover  the  costs 
of  the  proceeding.  Bame»  v  Robinr 
9on,  186 

4.  It  is  error  to  tax  the  plaintiff  with  the 
costa  of  the  proceeding  upon  dischar- 
ging an  inaolvent  debtor.  Roberts  v 
Shell.  160 

Donnelly  v  Whitney.  476 

6.^  A  motion  made  to  correct  the  taxation 
of  costs,  must  be  made  in  the  court 
in  which  the  supposed  enoneous  tax- 
ation was  made.  Sherman  v  Brown 
and  Partee.  661 

6.  Where  a  witness  is  summoned  to 
prove  a  matter  inadmtssible.in  law  to 
be  proved,  the  party  summoning  him 
shall  be  taxed  with  the  costa  of  his 
attendance.  lb. 

7.  The  party  who  contests  a  petition  to 
lay  off  a  road,  although  he  succeeds 
in  reversing  the  judgment  or  order, 
must  nevertheless  pay  the  costs  of  the 
writ  of  error.     Ex  parte  Williamg. 

679 

COURT,  SUPREME. 
Vide  Practice,  2, 6. 


COURT. 

1.  By  the  eonatitntion,  the  judge 

sute  the  evidence  and  declare  tlw 

law."  This  UMuna  that  he  ia  to  charge 

the  law  upon  the  evidenee  eo  atated 

'     by  him.    Conner  v  The  State.  187 

2.  The  judge  m  not  bound  to  charge  upoa 

every  principle  of  law  insisted  upon 
by  coonsel,  however  aound  in  the  ab- 
stract they  may  be,  unlen  they  be 
applicable  to  the  ftcts  of  the  eaae.  lb. 

COVENANT. 

1.  In  an  action  of  covenant  upon  a  &ote  in 

these  words,  "on  or  before  the  26th 
Dec.  I  promise  to  pay  A.  M'llackiB 
eoe  hundred  doltars  m  eash  notea,  dao 
at  that  time,  on  good  solvent  mca;** 
the  measure  of  £mages  is  the  actsal 
value  of  the  notea  at  the  time  tliej 
ought  to  have  been  paid.  Murry  t 
M*Maekin.  41 

OhoUon  V  Brown.  496 

2.  The  jury  in  anch  case  may  take  into 

consideration  the  delaya  and  expenae 
of  collecting,  and  such  other  fair  con- 
siderations, to  show  their  value.    lb. 

8.  Evidence  of  what  ahavers  and  aaaren 
could  boy  cash  notes  for.  Is  not  to  be 
regarded  in  fixing  their  value.         76. 

4.  Whether  covenants  are  dependent  or  in- 
dependent,  must  be  judged  of  by  the 
court  from  their  evident  aenae  and 
meaning.    Rieke  v  Burleeson.     44 

6.  If  the  duties  imposed  by  a  auboequent 
covenant,  are  eo  different  from  the 
first,  that  both  cannot  he  complied 
with,  they  will  be  construed  to  be  in- 
dependent covenants.  ib. 

CROP. 
Ftia  Libit,  1,2. 


DAMAGES. 
Vide  Co vsN Aif  T,  1,2,8.     Pn  actick, 
8.    FBKBDOSf,  6.    Dbtiicve,  2. 

DANGERS  OF  THE  RIVER. 
Vide  Common  Cabbixb,  2. 
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DEBT. 

^    1.  Debl  in  tbe  demt  and  detinet  lies  open 
^^  an  inrtrnnaeA  to  pay  a  given  nam  of 

money  which  might  be  discharged  in 
cotton  or  tobacco. 

Young  V  HavokiM,  171 

Stewart  y  Dmnelly.  177 

D£KD* 

1.  A  deed  of  gift  for  slaves  is  void  as  to  a 

sobseqaent  purchaser,  unless  proved 

by  two  witnesses.    Battt  v  Stofie, 

^  16S 

2.  Where  an  estate  is  vested  by  deed,  can- 

eeUing  the  deed  afteiVards  will  not 
divest  it.    Morgan  v  J5/am.      876 

DELIVERY  BOND. 
rWtf  AcTioif,  2,  8. 

I  If  properly  not  in  fact  levied  on,  be  in- 
claded  in  a  delivery  bond,  which  is 
forfeited  for  non  delivery,  and  the 
sheriif's  return  is,  that  the  levy  was 
made,  the  surety  cannot,  upon  a  pro- 
ceeding against  him  on  the  bond,  di»- 
pote  the  sheriff's  return.  Love  v 
Smith,  ^    .  117 

2.  If  an  agent  transcends  his  authority  m 
esecutins;  a  delivery  bond,  by  giving 
a  bond  for  more  property  than  was 
authorized,  the  security  in  the  bond 
cannot  take  advantage  of  that  curcum- 
■tance.  .     .       ^' 

2.  Under  the  act  of  1801 ,  sureties  in  a  de- 
livery bond,  in  case  of  forfeiture 
thereof,  are  liable  for  the  whole  debt, 
without  regard  to  the  value  of  the 
property,  nor  will  equity  relieve  in 
the  absence  of  fraud.  ^* 

DEMURRER. 

FWc  Pl^BADIlTG,  8,  4. 

DESCENT. 

I.  Lands  acquired  by  descent  from  the  fa- 
ther,  do  not,  upon  the  death  of  the 
child  intesiate,  without  issue,  vest  in 
the  mother  for  life,  under  the  provif- 
ions  of  the  acU  of  1784,  oh.  22*,  seo. 
7,  and  1784,  ch.  10,  sec  8.  Roberta 
and  Wife  v  Jack^n'$  heir$.     808 


DETINUE. 

1.  In  detinue  for  slaves,  the  jury  should 

assess  a  separate  value  as  to  each,  or 
it  is  error.     Baker  v  Beaely,      570 

2.  Where  joint  damages    are    assessed, 

the  judgment  will  b«  reversed  and  a 
writ  of  enquiry  awarded  to  assess  the 
separate  value  of  each  slave.  76. 

DOWER. 

1.  The  right  of  a  widow  to  dower  in  lands 
of  which  her  husband  died  seized  and 
possearad,  will  be  preferred  to  credi- 
tors of  the  husband.  Comb*  and 
Hmyhe  v'Young*$  heir*,  218 

E 

EJECTMENT. 

1.  Where  a  judgment  was  rendered  against 
A,  and  he  on  the  same  day  executed 
a  deed  of  conveyance:  It  was  held,  in 
the  absence  of  evidence  to  show 
which  act  was  first,  that  the  titles  were 
equal,  and  that  the  defendant  must 
prevail.  Murfree**  hein  v  Car- 
mack  and  WilHamM.  270 

ENTRY. 

1.  The  survey  of  an  entrj^,  and  return 
thereof  aner  the  expiration  of  twelve 
months,  but  before  a  aobsequent  en- 
try is  made,  is  good,  and  will  hold  the 
land  in  preference  to  such  subsequent 
entry.    Rhode*  v  Perkine*  leseee. 

170 

ENCLOSURE. 
Vide  Fxvcm,  1,  2. 

Eaumr  of  redemption. 

Vide  HxiB,  1,  2. 

EaUITY. 

FulTAoRSSMSirT,  1,  2,  8.    Dslit- 

SRY  Bond,  8. 

1.  Wherever  the  relation  of  trustee  and 

eeetui  que  trust  exists,  a  court  of 
equity  will  entertain  jnrisdictioo. 
Breton  v  Wright,  57 

2.  When  a  party  comes  bito  equity  for  re- 


Digitized  by  VjOOQ  IC 


502 


INDEX. 


liuf,  he  will  be  compelled  to  do  equity 
toothers.     Read  v Long,  6S 

3.  When  tliere  id  an  unenibarrasied  and 

complete  remedy  at  law,  a  court  of 

equity  has  no  juriMliction. 

Hammond  v  SL  John,  107 

Loftin  V  E$py.  84 

Shenault  v  Eaiofi  ff  other $.    9S 

4.  If  the  title  to  slavea  be  clear  and  undis- 

puted in  A,  a  court  of  equity  will  re- 
Btraio  their  sale  to  satisfy  the  debt  of 
B.     Loftin  V  Espi/,  84 

5.  It  is  not  necessary  to  give  a  court  of 

equity  jurisdiction  to  restrain  the  sale 
of  slaves,  that  there  should  be  any 
cause  stated   in  the  bill,  and  proved,  ' 
other  than  a  right  of  property.        Jb' 

6.  To  entitle  himself  to  relief  in  equity, 

the  complainant  must  show  a  title  to 
the  slaves  free  from  doubt  and  suspi- 
cion; otherwise  equity  will  send  the 
parties  to  litigate  at  law.  Jb. 

7.  An  allegation  in  a  bill,  that  the  com- 

plainant purchased  the  land,  implies 
that  it  was  for  a  valuable  consideration 
and  will  be  sufficient  upon  a  demurrer 
to  the  bill.     Dunlap  v  Gibbi,       94 

8.  A  demurrer  will  lie  to  a  bill  in  equity, 

if  it  appear  upon  the  face  of  it,  that 
the  plaintiff  is  barred  by  the  act  of 
iimilitioDs.  lb. 

The  term,  '^lands,  tenements  and  here* 
ditamtots,*'  used  in  the  2d  section  of 
the  act  of  limitation  of  1819,  ch.  28, 
comprehends  equitable  as  well  as  le- 
gal estates.  Jb. 

,  The  fact  that  the  vendor  of  a«lave  re- 
tides  in  another  State,  and  has  brought 
suit  for  the  purchase  money  in  this 
State,  will  not  form  any  ground  for 
equity  to  take  jurisdiction  and  enjoin 
the  payment  of  the  purchase  money 
because  of  a  breach  of  warranty  in 
the  sale.  Shenault  v  Eaton  and 
White,  98 

.  A  court  of  equity  will  not  entertain 
jurisdiction  to  enjoin  the  purchase  mo- 
ney of  a  slave,  where  there  is  a  war- 
ranty of  soundness,  unless  there  is 
fraud  or  misrepresentation.  lb, 

12.  Where  an  injunction  is  obtained  to  stay 
the  sale  of  particular  property,  and 
does  not  seek  to  enjoin  the  debt  of 
the  creditor,'  no  decree  can  be  niade 
upon  its  dissolution  against  the  oom- 


9 


10. 


11 


plainant  for  the  debt  of  the' -creditor. 
Hammond  v  St.  John,  107 

13.  Whero  a  bill  is  filed  against  partners  and 

one  dies  during  the  pendency  of  the 
cause,  no  revivor  is  neeessary*;  but  on 
suggestion  of  his  death,  the  suit  may 
be  proceeded  in  against  the  survivor. 

lb. 

14.  Where  a  suit  is  commenced  against 
partners,  and  one  dies  during  the  pro- 
gress of  the  cause,  if  the  suit  is  dis- 

-  iuis&ed  because  it  is  not  revived  against 
the  representatives  of  the  deceanMl 
partner,  it  is  erroneous.  lb. 

15.  A  court  of  equity  will  not  in  general 

restrain  the  sale  of  any  personal  prop- 
erty, except  slaves.  /fr. 

16.  A  and  B,  persons  of  color,  filed  their 

bill,  allegmg  that  they  hAd  instituted 
suits  for  their  freedom,  that  they  were 
apprehensive  the  defendant  would  car- 
ry them  out  of  the  State  and  sell  them, 
and  praying  that  he  be  restrained,  and 
also  for  an  attachment  to  have  them- 
selves taken  out  of  his  poaseasion: 
Held,  that  the  bill  would  lie.  Sjfi- 
tia  and  Phillis  v  Covey,  297 

ERROR. 

Vide  Writ  or  Error.  Juogheht, 
8.  Rklease  of  Error,  1.  Non- 
suit, 1.    Dbtivus,  1, 2. 

1.  It  is  not  error  for  a  justice  to  render 
judgment  against  one,  when  the  war- 
rant issued  against  two,  bot  was  only 
served  upon  one,  against  whom  the 
judgment  was  rendered.  Moon  ▼ 
Harmon.  *    21 

ESTOPPEL. 
Vide  Freedom,  2. 

EVIDENCE. 
Vide  Mortgage^  1.    Agent,  1,  2. 
JiTDOMENT,  5.     Ejectment,  1. 
Tax  Sale,  2.     Caveat,  1. 

1.  The  contents  of  a  record  cannot  be 

proved  by  parol.    JBroton  v  Wright. 

67 

2.  It  is  not  necessary  to  prove  by  the  per- 

son whose  property  is  charged  to  bare 
been  stolen,  that  the  property  stolen 
belonged  to   him;  the  testimony  of 
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Others  who  know  the  fact  is  safScient. 
Lowrancc  v  State,  145 

8.  The  declarations  of  a  deceased  individ« 
nal,  that  he  was  agent,  are  not  admis- 
sible testimony  to  prove  the  agency. 
There  must  be  other  proof  showing 
the  agency,  before  his  statement  will 
be  received.     Floyd  \  Woods,    165 

4.  Where  a  note  is  payable  in  money,  but 
which  might  be  discharged  in  salt, 
possession  of  it  by  commission  mer- 
chants, is  of  itself  evidence  of  their 
authority  to  receive  payment,  but  is 
only  authority  to  receive  it  aecording 
to  the  terms  of  the  bond,  that  is,  to 
receive  the  salt  on  or  before  the  day  it 
was  to  be  delivered,  or  the  money  af- 
terwards.   Stewart  T  Donnelly,  111 

6.  Proof  by  a  witness  that  he  saw  the  hol- 
der of  a  check  go  into  the  bank,  and 
after  he  came  out,  said  he  had  de- 
manded payment  of  the  check,  is  in- 
admissihle  evidence  to  prove  a  de- 
mand.    Brown  v  Lush.  210 

6.  Declarations  of  a  party  which  form  no 

part  of  a  transaction,  made  after  a 
conveyance  of  the  property,  are  not 
admissible  evidence.  Perry  v  Smith 
and  Mayfield,  323 

7.  But  if  the  party  is  examined  as  a  wit- 

ness, such  declarations  may  be  admit- 
ted to  impeach  his  testimony.  lb. 
3.  A  witnesses  own  affidavit  is  not  evidence 
to  discharge  himself  from  a  forfeiture 
for  nonatteodance.     Duke  v  Given, 

478 

EXECUTION. 
Vide  Certiorabi,  1.     Costs,  1,  8. 

1.  An  execution  issued  and  testedof  a  term 
subsequent  to  che  death  of  the  defen- 
dants, is  void,  and  a  sale  under  it  com- 
municates no  title.  Gvoin  v  Lati- 
mer and  Brown.  22 

!.  The  exeoulor  or  administrator  cannot 
waive  the  necessity  of  a  scire  facias, 
to  revive  a  suit,  so  as  to  authorize  the 
issuance  of  an  esecution  against  a 
dead  man.  Ih, 

3.  Where  a  judgment  is  paid,  execution  up- 

on it  will  be  quashed  upon  a  certio- 
rari.    Barnes  v  Robertson,       186 

4.  Where  an  execution  is  issued  for  the 

whole,  when  part  is  paid:  Held,  that 


the  execution  should  be  quashed,  ex- 
cept for  the  amount  due,  for  which  a 
procedendo  will  issue.  lb, 

5.  A  verbal  statement  by  A  to  a  justice  of 
the  peace,  allerhe  had  rendered  judg- 
ment against  B,  that  he  should  put  his 
name  down  as  surety  for  the  stay  of 
the  execution,  which  was  done,  is 
void.     Caperton  v  Gray,  668 

EXECUTOR  &  ADMINISTRATOR. 
Vide  ExECUTioK,  2.     Heir,  2. 

1.  The  order  of  a  county  court  granting 

administration  with  the  will  annexed, 
before  the  renunciation  of  the  execu- 
tor named  in  the  will,  is  not  void,  hut 
only  voidable.     Baldwin  v  Buford, 

16 

2.  Previous  to  the  act  of  1831,  ch.  54,  ad- 

ministration of  the  goods  in  this  State, 
of  the  resident  citizen  of  another  State, 
could  be  granted  by  the  court  of  pleas 
and  quarter  sessions  of  the  county 
where  the  goods  were  at  the  owner's 
death.     Brown  v  Wright^  57 

8.  The  act  of  1809,  ch.  121,  does  not  re- 
strain the  jurisdiction  acquired  by  the 
county  courts  over  intestate's  estates 
by  the  act  of  1794,  ch,  28,  sec.  1. 

tb. 


FEES. 
Vide  Assumpsit,  8. 

FELONY. 
Vide  Receivers  op  Stolew  Proper- 
ty, 1. 

FEME  COVERT. 
Vide  Husband  and  Wife. 

FENCE. 

1.  The  act  of  1807,  ch.  2,  requires  that 

all  parts  of  the  enclosure  shall  be  at 
least  five  feet  high.  Polk  y  Lane.  36 

2.  If  any  part  of  the  fence  be  less  than 

five  feet  high,  ahhough  tho  proof 
shows  the  cattle  had  passed  into  the 
field  at  a  phce  where  it  was  fiv^  feet 
high,  the  plaintiff  cannot  recover.  Ib^ 


75 
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FRAUD. 
rW*  Equity,  11. 
1.  If  the  party  selling  a  slave,  does  not 
know  that  the  slave  is  laboring  Boder 
any  other  disease  than  such  as  he  dia- 
closesy  he  is  not  guilty  of  a  fraod.— 
ShenauU  v.  Eaton  and  other b^  98 

FRAUDULENT  SALE. 
Vide  Slate,  1.    FRAusuiiENT  Coxf- 

VETANCE. 

FRAUDULENT  CONVEYANCE. 

V^e  Slave,  1. 

1.  A  deed  void  for  fraud  against  existing 
creditors,  is  also  void  as  to  sabsequent 
creditors.  Young  ▼  Pate  and  Ker- 
nigog,  164 

2.-  Pbssession  of  goods  after  an  absolute 

sale,  is  onlyj^rtma/acte  evidence  of 

fraud.  lb. 

Vide  also,  Sommerville  4r  Cruteh- 

ery  Horton.  641 

8.  Where  a  deed  is  void  for  part,  on  ac- 
count of  fraud,  it  is  void  in  toto. — 
Young  y  Pate  and  Kemigog.  164 
Sommerville  4"  Cruteher  v  Horton, 

416 

4.  A  deed  of  trust  executed  hona  fide  and 
for  a  just  debt,  cannot  be  avoided  by 
the  creditors  of  the  grantor,  because 
possession  of  the  articles  or  property 
was  permitted  to  remain  with  the  gran- 
tor, both  before  and  after  the  time 
stipulated  for  payment.  Sommerville 
and  Cruteher  \  Horton,  641 

6.  Where  part  of  the  property  is  perisha- 
ble, (the  use  of  which  consists  in  its 
consumption,)  and  is  permitted  to  re- 
main with  the  grantee,  it  will  render 
the  deed  void  as  to  creditors.  i6. 

FRAUDS,  STATUTE  OF. 

rtKf«  AOREEMENT  1.   BOUITDART  1,  2. 

1.  A  parol  promise  to  pay  the  debt  of  an- 

other, upon  consideration  that  time 
should  be  given  to  the  debtor  to  pay 
it,  is  a  promise  to  pay  the  debt  of  an- 
oUier  within  the  act  of  1801,  ch.  25, 
and  should  be  in  writing.  Caperton 
V  Gray,  ^^ 

2.  Where  A  and  B  are  in  n  store  together, 

and  A  told  the  merchant  he  would  set- 


tle or  pay  for  any  article  B  might 
take  up,  and  B  thereupon  purchased 
several  articles,  which  were  jointly 
charged  to  A  and  B;  it  was  held,  A 
was  not  liable  upon  this  undertaking 
unless  it  were  in  writing.  Matthewe 
andAlderson  v  MUton,  676 

FREEDOM. 

1.  Suit  for.     Vide  Equity,  16. 

2.  A  person  held  in  slavery,  but  who  ha« 

recovered  her  freedom,  may  maintain 
trespass  for  her  labor  and  services 
whilst  she  was  so  held  in  aUvery.— • 
Matilda  v  Cren$hato,  299 

«.  The  judgment  by  which  her  freedom  was 
established,  estops  the  defendant  from 
controverting  her  right  to  wages  frooi 
the  commencement  of  that  suit.      i6. 

4.  But  where  she  seeks  to  recover  Lire  far- 

ther back  than  the  commencement  of 
the  suit  in  which  her  riglu  to  freedon» 
was  established,  the  defendant  may 
again  contest  her  right  to  freedom,  ib* 

5.  A  plaintiff  who  has  been  in  slavery,  is 

«* imprisoned,"  within  the  exception  of 
the  act  of  limitations  of  1715,  ch.  27, 
sec  9.  »*• 

6.  Money  which  the  plaintiff  has  necessa- 

rily expended  in  establishing  her  free- 
dom, as  attorney's  fees,  &c.  are  reco- 
verable as  part  of  the  damages  she  has 
sustained.  **■ 


GARNISHMENT. 
Vide  Attachment,  9. 

GITT. 
Vide  Deed,  1.   Husbahd  &  Wife,  6. 

1.  A  gift  from  a  father  to  his  daughter,  who 

was  married  to  a  man  whose  first  wife 
was  livmg,  and  from  whom  be  wae 
not  divorced  at  the  time  of  his  second 
marriage,  vesta  the  property  in  the 
daughter;  she  being  in  law  still  ^feme 
sole.     Sellars  v  Davis.  602 

2.  But  had  the  gift  been  direct  to  the  sup- 

posed husband,  the  property  would 

have  vested  in  him.  »*• 

8.  Although  the  law  may  require  a  gift  to 

be  in  writing  or  the  same  is  void,  yet 
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where  the  gift  wai  by  parol,  and  the 
donee  had  three  years  adverse  posset- 
aioii,  the  act  of  limitdtions  will  vest  the 
title.     HardtBon  v  Hay»,  607 

GUARDIAN. 
Vide  Heir,  4. 

H 

HEIR. 
Vide  Redkmptioh,  I,  2. 

1.  The  inheritance  of  the  heir  can  only  he 

divested  for  the  satisfaction  of  the  dehts 
of  the  ancestor,  by  pursuing  the  pro- 
visions of  the  act  of  1784,  ch.  11. — 
~      Elliott  v  Patton,  10 

2.  An  eqaity  of  redemption,  is  not  such  aa 

estate  as  can  be  proceeded  against  and 
sold  in  the  hands  of  the  heir,  by  eze- 
cotion  at  law,  founded  upon  a  judg- 
ment agaiost  the  ancestor  or  his  per- 
sonal representative.  Combi  and 
ffaynev  Young^aheirs,  218 

8.  The  rents  and  profits,  received  by  the 
heir,  cannot  be  recovered  by  the  cred- 
itor of  the  ancestor.  ib, 

4.  To  support  a  judgment  against  an  heir, 
there  must  be  personal  service  of  the 
Bcire  facias  upon  him  as  well  as  ap- 
on  the  guardian;  service  upon  the  lat- 
ter alone  is  not  rafficient.  ib, 

HEREDITAMENT. 
Vide  Equity,  9. 
1-  A  land  warrant  is  an  hereditament,  with- 
in the  meaning  of  the  act  of  limita- 
tions of  1819,  ch.  28.  sec.  2.     Dun- 
lap  y  Gibb8  and  others,  94 

HUSBAND  AND  WIFE. 
Vide  Gift  1,  Z- 

1.  The  power  of  a  married  woman  over 
her  separate  estate  does  not  extend  be- 
yond the  plain  meaning  pf  the  deed 
creating  the  estate;  she  is  therefore  to 
be  considered  a  feme  sole  in  relation 
to  the  esute,  only  so  far  as  the  deed 
has  expressly  conferred  on  her  the 
power  of  acting  as  a  feme  tole, — 
Morgan  ▼  Elam.  875 

3.  Where  a  particular  mode  or  manner  is 
pointed  ont  for  the  disposition  of  the 


separate  estate  of  a  married  woman» 
she  cannot  dispose  of  it  in  any  other 


way. 


ih 


8.  Where  a  marriage  settlement  yestod 
slaves  and  other  property  in  a  trustee, 
for  the  sole  use  of  the  intended  wife, 
and  for  the  uses  and  parposes  therein 
mentioned,  to  wit,  to  snfier  and  per- 
mit the  said  Elizabeth  to  hold  the  same 
as  her  absolute  estate,  until  tho  solem- 
nization of  the  intended  marriage,  and 
from  and  aAerthe  solemnization  there- 
of, then  to  hold  said  estate  in  trust,  to 
suffer  and  permit  the  said  Samuel  and 
Elizabeth  to  have  and  enjoy  the  use, 
advantages   and   profits    thereof,  for 
their  support  and  maintenance  during 
their  joint  lives,  u^ing  the  said  stocks 
and  their  increase  as  may  be  proper 
and  usual   with  persons  owning  such 
property,  and  so  as  to  keep  op  a  suffi- 
ciency for  the  ordinary  purposes  of 
such  plantations;  and  after  the  death 
of  said  Elam,  if  he  shall  die  first,  then 
to  the  sole  use  of  the  said  Elizabeth  aa 
her  absolute  estate;  and  ailer  the  death 
of  said  Elizabeth,  if  she  shall  die  first, 
to  such  persons  as  she  by  writing  in 
the  nature  of  a  last  will,  executed  before 
two  witnesses,  shall  appoint  to  receive 
the  same;  and  in  default  of  each  ap- 
pointment, then  to  the  next  of  kin,  or 
right  heirs  of  her,  the  said  Elizabeth; 
provided,  nevertheless,  that  it  shall  be 
lawful  for  the  said  Hamblin,  upon  the 
request  of  the  said  Elizabeth  in  wri- 
ting, to  make  sale  of  any  part  of  the 
said  estate,  and  to  invest  the  proceeds 
in  any  other  property  which  may  be 
expedient  and  proper  for  the  parties, 
or  for  the  more  comfortable  support  of 
the  said  Samuel  and  Elizabeth  daring 
their  joint  lives.*'  Held,  that  the  wife 
could  not  dispose  of  or  give  the  estate 
to  her  husband.  ib. 

4.  A  marriage  settlement,  not  being  proved 
or  registered,  according  to  the  Virginia 
act  of  1792,  ch.  90,  sec.  4,  (Revised 
laws,  862,)  does  not  render  it  void  as 
to  the  creditors  of  the  husband.  ib. 
6.  A  second  marriage,  during  the  existence 
of  a  first,  renders  the  second  void  to 
all  intents  and  purposes.  Sellar$  v 
Davis,  608 

6.  Where  property  is  given  to  the  last,  or 
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sopposed  wife,  a  sale  of  it  by  the  sap- 
posed  hasband  will  not  ^est  the  prop- 
erty in  the  parcbaser.  t&. 


I 


INTEREST. 
Vide  Bills  or  Exchange  &  Prom- 
isso&T  Notes,  15,  1% 


IMPRlSONMEiNT. 

Vide  Freedom,  2.  Limitations, 
Statute  or,  13.  Capias  ad  Sat- 
isfaciendum, 1,  2,  8, 

INFANT. 

A  oonfirmation  of  a  previoas  sale,  by  an  in- 
fant during  infancy,  has  no  operation. 
Sellars  v  Davis.  608 

INJUNCTION  BONDS- 
FWc  Scire  Facias,  2. 

INJUNCTION. 
Vide  Equity.     Scire  Facias,  2. 

1 .  Where  an  injunction  is  granted  to  a  jadg- 

ment  at  law,  it  operates  as  a  releatie  of 
errors,  by  the  act  of  1801,  ch.  6,  sec. 
64.     Benlv  v  Robertson  fy  Curry, 

172 

2.  Where  the  act  of  1801  is  pleaded^lo  a 

writ  of  error,  a  replication  that  the 
plaintiff  in  error  had  dismissed  his  bill 
before  afstgnment  of  errors,  is  bad.  ib. 

INSOLVENT. 
Vide  Costs,  2,  4.    Appeal  2.    Writ 
OF  Error,  2,  3, 

1.  Where  bond  and  security  is  given  under 

the  act  of  1824,  the  record  must  show 
the  defendant  either  paid  the  debt, 
surrendered  his  property,  or  took  the 
oath  of  insolvency:  If  this  does  not 
appear,  judgment  against  him  and  his 
securities  will  be  rendered.  Mat- 
thews and  Aldersonv  Weedtn  and 
Dunn,  166 

2.  A  judgment  may  be  rendered  against 

the  principal  and  sureties  in  a  ca.  sa, 
bond  at  the  return  term,  subject  to  be 
set  aside  upon  the  debtors  appearing 
and  complying  with  the  conditions  of 
the  bond  during  the  term.  Wilkins  v 
Alderson^  Campbell  8r  Brown,  806 


JAILER. 
2.  The  fees  and  chaiges  of  a  jailer  for 
keeping  a  person  in  jail  under  a  war- 
rant from  a  justice  of  the  peace,  upon 
a  charge  of  stealing,  who  was  dis- 
charged upon  a  habeas  corpus  out  of 
court,  may  be  taxed  by  the  cire«it 
court  of  the  county  where  confined,  at 
its  next  session,  and  must  be  paid  by 
the  treasurer  of  the  State.  State  v 
Shropshire,  52 

JUDGE. 
Vide  Court,  1,  2. 

JUDGMENT. 
Vide  Execution,  8,  4.  Principai. 
&  Surety,  2.  Justice  or  Peace 
1.  Action,  2,  3.  Error,  1.  Ca- 
veat, 1,  2.  Costs,  1,  3.  Free- 
dom, 3.  Jury,  Grand,  1.  Sum- 
mary Proceeding,  1,  2. 

1.  A  verdict  and  judgment,  in  a  suit  by  the 

payee  of  a  note  in  his  own  name,  will 
form  no  bar  to  a  suit  brought  by  the 
payee  for  the  use  of  the  true  owner. — 
Burton  v  Dees,  * 

2.  A  judgment  will  not  be  reversed  because 

the  verdict  is  aga'mst  evidence,  nnle^ 
the  preponderance  be  so  manifest  as 
to  present  a  case  of  great  rashness  on 
the  part  of  the  jury.  Cassels  v  The 
State,  149 

8.  The  judgment  must  conform  to  the  ver- 
dict, or  it  is  error.  Patterson  v  But^ 
terworth,  ^^^ 

4.  The  rule  in  England,  that  judgments  re- 

late to  the  first  day  of  the  term,  does 
not  apply  in  this  State;  a  judgment 
here  is  complete  and  tokes  effect  only 
from  the  day  on  which  it  was  actual- 
ly rendered.  Murfree's  heirs  V  Car- 
mack  and  HVIiams,  270 

5.  Where  a  judgment  is  rendered  against  A , 

and  on  the  same  day  he  executed  a 
conveyance  of  bia  land,  it  was  held. 
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that  proof  of  the  precise  period  of  the 
day  when  the  judgment  was  rendered, 
and  ^e  deed  executed,  was  admissible 
to  determine  which  had  priority,      ib. 

6.  Judgments  rendered  upon  ditferentdays 

of  the  same  term,  relate  to  the  first 
day  of  the  term  as  between  creditors, 
although  the  record  shows  the  day 
upon  which  each  was  rendered.  Por- 
ter  V  Earthman.  S6S 

VaulxSf  WilHamay  Earthman,ib, 

7.  In  such  case,  if  the  property  levied  on 

and  sold  is  insufficient  to  pay  all  the 
creditors,  the  proceeds  must  be  distrib- 
uted/>rorafa.  ib. 

8.  Where  it  appears  the  original  judgment 

(upon  which  an  execution  issued,  and 
a  ca.  sa.  bond  was  executed)  is  satis- 
fied, no  judgment  can  he  rendered  on 
the  bond.  M'lntyrevHalford,  682 

JURISDICTION. 

Vide  Equity  I.  3,  5,  6,   10,  11,  16. 

Attachment  2.     Appeal  1. 

1.  The  supreme  court  has  not  jurisdiction 

of  an  appeal  taken  from  the  decree  of 
a  court  of  chancery,  made  pro  forma, 
by  consent  of  parties.  Read  v  Robh, 

66 

2.  It  has  jurisdiction  of  appeals  only  in  ca- 

ses where  there  has  been  a  judicial 
action  in  the  court  below.  ib, 

3.  Where  the  circuit  court  (in  an  equity 

proceeding)  have  not  jurisdiction  of 
the  person  of  a  defendant,  as  where 
process  is  executed  upon  him  in  anoth- 
er  county,  the  court  upon  motion  will 
dismiss  the  bill,  without  requiring  a 
plea  in  abatement.  Parker  v  Porter 
8r  wife,  81 

4.  In  a  proceeding  by  motion  against  a 

sheriff,  for  the  non'retnrn  of  process, 
under  the  act  of  1803,  ch.  18,  every 
fact  necessary  to  a  recovery  must  ap- 
pear upon  the  face  of  the  record  to  give 
the  con  ft  jurisdiction.  Porter  s^  Webb 
Sf  Co.  161 

5.  The  record  must  show  from  what  court 

execution  issued,  to  what  term  return- 
able, and  the  amount  of  the  judgment, 
&c.  ib, 

6.  A  magistrate  has  not  jurisdiction  in  a 

suit  by  endorsee  against  the  endorser 
of  a  bill  single,  where  the  amount  due 


upon  the  bill  or  note  is  more  than  fif^ 
ty  dollars.  Smith  8f  Peebles  v  Wal- 
lace and  Hobbs,  572 

Where  a  petition  to  lay  off  a  road  ia- 
contealed ,  a  transfer  by  consent  of  the 
petitioner,  or  the  party  contesting  it, 
from  the  circuit  court  of  one  county  to 
the  circuit  court  of  an  adjoining  coun- 
ty, does  not  give  the  latter  court  j  iris^ 
diction.     Exparte  Williams,      579 

Where  an  attachment  is  void,  the  court 
to  which  it  is  returnable  has  not  juris- 
diction.  AT  Culloehv  Foster,    162 

JUROR. 
Vide  New  Trial  2,  3,  4. 


JURY,  GRAND. 

Vide  Venire  Facias 


1. 


1  Where  the  pannel  of  jurors  furnished  by 
the  county  court,  and  out  of  which  a 
grand  jury  was  selected,  did  not  con- 
tain the  number  required  by  law:  it 
was  held,  that  this  was  not  sufficient  to 
arrest  the  judgment.  Lowrance  v 
The  State,  145 

JUSTICE  OF  PEACE. 
Vide  Practice  1.     Jurisdiction  6. 

1.  When  a  warrant  which  is  returnable  be- 
fore a  justice,  issues  against  twD,  hut  is 
only  served  on  one,  a  judgment  against 
the  one  taken,  may  be  rendered,  with- 
out any  further  notice  being  taken  of 
the  one  not  served.  Moon  v  Har" 
mon,  21 


LANDLORD. 
Vide  Lien  1,  2. 

LAND  WARRANT. 

Vide  Limitations,  Statute  or,  2» 
Hereditament  1. 

1.  To  authorize  the  issuance  of  a  certifi- 
cate, under  the  9th  resolution  oftho 
act  of  1832,  proof  must  be  made  by 
the  applicant,  1st.  That  no  duplicate 
warrant  issued;  2d.  That  the  warrant 
OD  which  the  grant  was  founded  waa 
valid;  3d.  That  it  never  had  been  ad- 
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jadicated  by  any  pravioaa  board,  and 
that  DO  other  grant  bad  iflsued  Uiere-* 
on.    Dunlap  v  Smith,  '  509 

LEX  LOCI. 

Vide  B1L1.S  OF  EzcH  ANos  and  Prox- 

issoRY  Notes  15,  16. 

LIEN. 

1.  The  landlord  has  a  lien  upon  the  crop 

raised  npon  the  rented  premises, 
whether  raised  by  his  lessee,  or  a  sub- 
lessee nnder  his  tenant;  whether  due 
by  note  or  otherwise.  Jtutledge  v 
Walton,  46S 

2.  The  lien  of  the  landlord  attaches  to  the 

crop,  although  the  sab-lessee  may 
have  given  a  note  to  the  tenant,  or 
paid  him  for  the  rent.  ib. 


LIMITATIONS,  STATUTE  OF. 


1.  A  demurrer  will  lie  to  a  bill  if  it  appear 

upon  its  face  that  the  claim  is  barred 
by  the  act  of  limitations.  Dunlap  ▼ 
Oibbs,'  94 

2.  A  land  warrant  mast  be  sued  for  in  equi- 

ty, within  seven  years  from  the  time 
the  defendant  obtained  possession  and 
appropriated  it  by  entry,  or  the  com- 
plainant will  be  barred.  .  ib. 

8.  The  term,  "lands,  tenements  and  he- 
reditaments,'* used  in  the  second  sec- 
tion of  the  act  of  limitations  of  1819, 
eh.  28,  comprehends  equitable  as  well 
as  legal  estates.  ib. 

4.  The  act  of  litnitations  is  binding  on 
courts  of  equity  as  well  as  courts  of 
law.     TerrillYMurrtfy  104 

ft.  The  statute  does  not  bar  a  technical  trust 
created  by  contract,  continued,  ac- 
knowledged, and  acted  on  by  the  par- 
ties, ih. 

6.  If  a  trustee  take  possession  of  property 

as  his  own,  during  the  right  of  the 
tetttd  que  trust,  and  hold  the  prop- 
erty adversely,  lapse  of  time  from  that 
period  will  constitute  a  bar  in  equity. 

ib. 

7.  If  one  joint  tenant  or  tenant  in  common 

receive  the  rents  and  profits  of  the 
joint  estate,  claiming  them  as  his  own, 
the  act  of  limitations  will  bar  bis  co- 
'  tenant  in  equity  upon  a  bill  filed  for 
an  account.  ib. 


8.  The  act  of  limitationt  will  ran  between 

tenants  in  common  from  the  time  of 
an  adverse  possession.  ib. 

9.  Three  years  adverse  possesnon  of  per- 

sonal property,  vests  the  right  of  prop- 
erty in  the  possessor.  Partee  v  Bad- 
get,  174 
Hnrdeaon  v  Hay 9^  607 

10.  Where  money  is  received  as  agent,  if 
a  suit  is  not  brought  within  the  time 
prescribed  by  the  act  of  limitations  a^ 
ter  its  receipt,  the  plaintiff'  wtU  be 
barred.     Hawkins  v  Walker,     188 

11.  Under  the  acts  of  limitations  of  17IS 
and  1797,  cumulative  disabilities  are 

.  not  allowed.  GuionU  lessee  v  Brad' 
ley  Academy,  232 

So  of  personal  actions.  McDonald 
and  wife  v  Johns ^  258 

12.  Where  possession  of  land  was  taken 

during  the  life  of  the  plaintiff  *a  mother, 
whilst  he  was  an  infant,  and  continued 
until  a  short  period  before  the  suit  was 
brought,  the  father  and  mother  Imving 
died  eight  or  ten  years  before:  It  was 
held,  the  disability  of  infancy  coold 
not  be  added  to  that  of  coverture  to 
save  the  bar  of  the  statute.  Otiton't 
lessee  v  Bradley  .Academy,       282 

13.  A  plaintiff  who  has  been  held  in  slave- 
ry is  "imprisoned*'  within  the  excep- 
tion of  the  act  of  limitations  of  1715, 
ch.  27,  sec  9.  Matildas  Crenshaw , 

299 

14.  The  possession  of  land  under  a  grant 
during  the  pendency  of  a  caveat  filed 
by  the  party  in  possession,  will  not 
constitute  such  a  possession  as  to  form 
a  bar  under  the  act  of  limitations  of 
1819,  ch.  28.  Bugs  v  JVorris*  les* 
see,  326 
Peeler  v  JV*orrts*  lessee,  881 

15.  The  possession  of  a  party  pending  e 
caveat,  is  subordinate  to  the  decree  or 
judgment  rendered  thereon.  Bugg  t 
JSTorris*  lessee.  826 

16.  Where  a  gift  of  a  slave  is  void  because 

it  is  not  in  writing,  three  years  ad- 
verse holding  nnder  the  gift  will  vest 
the  title  by  the  act  of  limitations.— 
Hardeson  v  Hays,  507 

LOAN. 
Vide  Slavs  1 
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LOCATOR. 

1.  The  compensatian  for  the  services  of  a 
locator  in  locating  land,  is  a  charge  or 
lien  Qpon  the  land.  Read  v  Long,  68 

M 

MARRIAGE. 
Vide  Husband  and  Wife  6,  6. 

MARRIAGE  SETTLEMENT. 
Vide  Husband  and  Wifb  1,  2,  8,  4. 

MESNE  PROn TS. 

Fide  Rents  AND  Profits.  Trespass 

1.     Assumpsit  2. 

MISDEMEANOR. 
Vide  Affray. 

MONEY  CONTRACT. 
Vide  Bills  of  Exchange  &  Prom- 
issory Notes  6. 

MOTION. 
Vide  Summary  Proceeding.    Ac- 
tion.   Judgment.    Principal 
AND  Surety  2.   Prison  Bounds 
Bond  1.    Jurisdiction  4* 

MORTGAGE. 
1.  A  hill  of  sale  absolute  upon  its  face, 
may  be  converted  into  a  mortgage  by 
parol  proof,  or  by  a  bond  subsequent- 
ly executed  in  the  nature  of  a  defeas- 
ance.    Brown  v  if  right,  57 

N 

NEW  TRIAL. 

1.  A  new  trial  will  not  be  granted  because 

of  the  incompetency  of  a  juror.  JBoo^ 
by  V  The  State,  111 

2.  The  affidavit  of  a  juror,  that  he  had 

made  a  bet  upon  the  result  of  a  State 
trial,  and  that  he  did  not  believe  the 
prisoner  knew  of  it,  at  the  time  he, 
the  juror,  was  sworn,  is  not  sufficient 
evidence  of  the  prisoner's  ignorance  of 
the  bet;  he  must  deny  his  knowledge 
upon  oath.  t^. 


8.  The  affidaTits  of  jurors  will  be  received 
upon  a  'motion  for  a  new  trial.         tfr. 

4.  If  a  juror,  without  being  sworn  as  a 
witness^  after  the  jury  has  retired, 
state  facts  as  of  his  own  knowledge, 
which  was  regarded  by  his  fellow  ju- 
rors as  evidence,  a  new  trial  will  be 
granted.  ib, 

6.  Where  the  jury 'find  there  is  a  balance 
of  debt,  but  do  not  sute  the  balance, 
and  find  damages  for  the  detention  of 
the  baiance,  a  new  trial  will  be  gran- 
ted. Patterson  v  B  utter  worth ,  168 

6.  The  supreme  court  will  not  grant  a  new 
trial,  because  the  verdict  is  against  ev- 
idence, unless  there  is  a  great  prepon- 
derance against  it.  Perry  v  Smith 
and  May  field,  Z29 

Cassels  v  The  State,  149 

Sellars  v  Davis,  608 

NON-ASSIGNAVrr. 
Plea  of  must  be  sworn  to.     Vide  Plead- 
ing, 5. 

NON-SUIT. 
I.  The  court  cannot  compel  a  party  to  take 
a  non-suit;  if  it  does,  it  is  error. — 
Scruggs  V  Bracken,  628 

NUDUM  PACTUM. 
Vide  Agreement  1. 

NUISANCE. 
Vide  Corporation  2. 
I.  Showing  or  exhibiting  stud  horses  in  m 
town,  is  a  nuisance.  J^Toliny  Mayor, 
4rc.  of  Franklin,  168 

o 

OCCUPANT  POSSESSION. 

Vide  Occupant. 

OCCUPANT. 

1.  Where  a  person  has  by  possession  and 

occupancy  acquired  a  preference  to 
enter  lands,  he  may  transfer  or  assign 
his  right  of  entry  or  of  occupancy. — 
Smith  V  Jtankin,  % 

2.  The  purchaser  of  anoccupant,  is  clothed 

by  the  purchase  with  the  same  right 


Digitized  by  VjOOQ IC 


600 


INDEX. 


and  preference  to  enter  the  land  that 
belonged  to  the  occnpant.  ib. 

8.  The  right  of  an  occopant  acquired  nnder 
the  laws  of  Tennessee,  is  a  good  con- 
■ideratioa  for  a  promi^.  tb. 


PARTNERS  AND  PARTNERSHIP. 
Vide  Equity  14, 15. 

PAYMENT. 

Vide  Bills  of  Ezchanoe  ANDPaoM- 

ISBOIIT  Notes  6. 

PLEADING. 

Vide  Eqititt  7,  8.    Scire  Facias  2. 
Practice  6. 

1.  The  offer  and  agreement  of  the  creditor, 

(wishing  to  redeem  under  the  act  of 
1820,)  *'to  credit  the  person  whose 
estate  was  sold  with  the  farther  sam  of 
10  per  cent  or  more  upon  the  sum  bid 
at  the  execution  sale,"  must  he  aver- 
red in  the  pleading,  and  proved  upon 
the  trial.     Efliot  v  Patton^  10 

2.  Where  the  sum  demanded  in  the  decla- 

ration is  more  than  that  laid  in  the 
^rit,  no  advantage  can  be  taken  of 
the  variance  by  the  party;  it  would 
only  operate  to  discharge  the  bail. — 
Matthew  and  Mderaon  v  Arm- 
strong, 181 

8.  When  the  declaration  alleges  that  a 
bond  was  executed  in  the  penalty  of 
five  thousand  dollars,  and  the  bond  set 
out  upon  oyer  shows  no  penalty,  but 
is  blank:  Held,  to  be  fatal  upon  de- 
murrer.    Governor,  ^c.  v  Porter, 

192 

4.  A  demurrer  brings  under  review  the 
whole  of  the  pleadings,  and  reaches 
the  first  substantial  fault.  ib. 

6.  In  an  action  by  the  endorsee  against  the 
endorser,  the  plea  of  non  assignment 
must  he  sworn  to.  Smith  Sf  Peebles 
V  Wallace  and  Hobbs,  572 

POWER  &  POWER  OF  ATTORNEY. 

1.  A  power  of  attorney  from  L  to  R,  was 
as  follows:  "I  do  ordain,  authorize, 
nominate  and  appo'mt,  James  Read 
my  true  and  lawful  attorney,  for  me 
ond  in  my  name  to  act  and  procure 


for  faisown  use,  whatever  lands  I  may 
be  entitled  to  for  my  services,'*  &c. 
and  **that  the  said  J  R  now  have  by 
these  presents,  full  power  and  irrevo- 
cable authority,  as  fully  and  amply  as 
'  if  I  were  personally  present  rayself» 
to  procure  and  get  for  himself  all  such 
lands  as  I  may  be  entitled  to  by  law," 
&c.  Held,  tliat'this  was  a  transfer  to 
R  of  all  the  right  and  interest  of  L  to 
the  land  warrants  authorized  to  issue 
under  the  acts  appropriating  lands  for 
the  benefit  of  revolutionaiy  foldiers. 
Read  v  Long,  68 

PRACTICE. 
Vide  Bills  of  Exchaitoe  and  Pro- 
missory Notes  1,2.  Judgment 
1.  Justice  of  Peace  1.  ErIior 
1.  Writ  of  Error  1.  Suaima- 
RT  Proceeding  1,  2.  Costs  2, 
5,  6,  7.     Detinue  1,  2. 

1.  The  right  of  a  plaintiflTto  sue  in  a  case 

originating  before  a  justice  of  the 
peace,  may  be  contested  upon  an  ap* 
peal,  or  before  the  justice.  Burton 
V  Dees,  4 

2.  If  a  cause  has  once  been  argued  before 

the  whole  court  consisting  of  four  jud- 
ges, and  is  continued  under  advise- 
ment until  the  next  term,  and  then 
only  three  judges  sit,  the  cause  can 
be  properly  disposed  of  by  the  court 
sitthig.     Love  v  Smith,  117 

8.  The  interest  of  12^  per  cent,  per  an- 
num, upon  judgments  affirmed,  is 
<*dumages"  within  the  meaning  of  the 
term  as  used  in  the  acts  of  assembly. 
Banks  v  Broton,  198 

4.  Where  one  of  several  plaintifis  in  er- 

ror dies,  and  his  death  is  sugges- 
ted, and  also  that  he  has  no  executor 
or  administrator,  the  defendant  may 
elect  to  proceed  against  the  surviving 
plaintiffs  in  error,  under  the  act  of 
1825,  ch.  65,  sec.  3.  ib. 

5.  The  supreme  court  will  not  weigh  evi- 

dence, or  control  the  court  below,  on 

refusing  a  new  trial,  unless  there  is  a 

great  preponderance  against  the  ver- 
dict. 

Perry  v  Smith  ir  May  field,  823 

Cossets  V  The  State,  149 

Sellars  v  Davis,  608 
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6.  When  two  or  more  pleas  are  filed  in 

short,  an«l  ihe  jnry  are  sworn  lo  try 
the  isi^ue  joined,  the  court  will  not  re- 
verse I  ho  judgment.  Thtavenou}^ht 
yr  Hardeman t  665 

7.  When  the  verdict  is  for  two  much  in  the 

county  court,  a  release  may  be  enter- 
ed for  the  overplus  after  an  appeal 
prayed;  and  if  the  appoal  isnot  with- 
drawn, the  judnr:nenc  will  be  afHnned 
in  the  circuit  court.  ib, 

8.  The  plea  of  no  assignment  by  nn  endor- 

ser, must  bo  sworn  to.  Smith  and 
Ptblts  V  Wallace  and  Hobbs,    672 

PRINCIPAL  AND  SURETY. 
Vide  Costs  1.     Delivery  Bond  1,  2, 

3.  Insolvent  i.  Bond  1.  Sum- 
mary Proceeding  1,  2. 

1.  Mere  delay  in  callint;  on  the  principal, 

will  not  discharge  the  surety.  John- 
ston V  Searcy  and  Marshall,    1S2 

2.  When  the  sureties  are  only  bound  for 

damages  and  costi^,  end  not  the  princi- 
pal debt,  in  a  bond  to  prosecute  a  writ 
of  error,  judgment  on  motion,  may  be 
rendered  against  them.  Banks  v 
Brown,  '  198 

8.  Where  a  constable  collects  money  upon 
on  execution,  and  the  principal  told 
him  when  the  money  was  tendered; 
that  he  roi^ht  keep  it  for  several 
weeks  or  monlha,  the  sureties  of  the 
constable  are  discharged.  Wella  v 
Gant,  491 

PRISON  BOUNDS  pOND. 

1.  No  motion  will  lie  upon  a  prison  bounds 
bond,  unless  the  condition  is  in  con- 
formity with  the  requisitions  of  the 
act  of  1S17,  ch.  16.  Sumner  and 
Foster  v  Henry,  165 

PROCESS. 
1.  Non  return  of.     Vide  Jurisdxctiov 

4.  Scire  Facias  1.     HsiR  4. 

PROCEDENDO. 
Vide  Execution  4. 

PROMISSORY  NOTES. 

Fwfe  Bills  of  Exchange  and  Pro- 

VI8I011Y  Notes. 

76 


PURCHASER. 

Vide  Occupant  2.     Redemptioit  5. 

Deed  1. 

R 

RECAPTION. 
1.  No   right   of  recaption    exists   ia   this 
State.     ParteevBadget,  174 

REf^EIVER  OF  STOLEN  PROPERTY. 

1.  Where  A  Authorizes  or  licences  B  to 
receive  property  lost  or  stolen,  and  he 
receives  the  property  from  the  thieH 
knowing  it  to  be  stolen,  wilUa  feloni- 
ous intent,  ho  is  guilty  of  a  felony  io 
receiving  it,  notwithstanding  the  li- 
cense.      C assets  v  'The  State,  149 

REDEMPTION. 

1.  The  right  of  redeiDption  under  the  acts 

of  1820,  ch.  11,  and  1823,  ch  24, 
whether  of  a  legal  or  equitsible  estate, 
descends  to  the  heir.  Elliot  ▼  Pat' 
ton.  10 

2.  Where  the  lands  of  the  ancestor  have 

been  sold  and  purchased,  and  the  right 
to  redeem  has  dt^scended  to  the  heir, 
a  judgment  creditor  is  not  entitled  to 
redeem  from  the  purchaser,  according 
to  the  provisions  of  the  act  of  1820, 
ch.  11,  until  the  plea  of  fully  admia- 
istered  is  found  for  the  personal  repre- 
sentative, and  a  judgment  had  against 
the  heir,  upon  a  set.  fa,  ib. 

3.  The  creditor  offering  to  redeem  under 

the  act  of  1820,  ch.  11,  sec.  3,  must 
offer  and  agree  to  credit  the  persoa 
whose  estate  was  sold,  with  tho  fur- 
ther sum  oi  ten  per  cent,  on  the  a- 
mount  bid  at  the  sale,  before  be  will 
be  entitled  to  redeem.  ib. 

4.  The  offer  and  agreement  upon  the  part 

of  the  creditor  wishing  to  redeem, 
*<to  credit  the  person  whose  estate 
was  sold  with  the  further  snm  of  ten 
per  cent,  or  more  upon  the  amoant 
bid,*'  is  made  by  the  act  a  condition 
precedent  to  the  right  to  redeem,   ib, 

5.  The  purchaser  under  the  act  of  1820, 

ch.  11,  section  3,  has  his  election, 
whether  to  convey  the  mterest  por- 
cbased,  or  to  pay  or  iecnre  to  b«  pail 
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withiQ  six  nionths  thereafter,  to  the 
creditor,  the  sum  proposed  to  bo  ad- 
vaDced  by  hina.  *^* 

6.  The  offer  «id  agreement  of  the  creditor 
wishing  to  redeem,  to  credit  ihft  per- 
son who»e  eatete  is  sold,  with  the  fur- 
ther Buin  of  ten  per  cent.  &c.  must  be 
averred  in  the  pleadings,  and  proved 
upon  the  triijl.  **• 

REGISTRATION. 
1.  Of  marriage  settlement. 

Vide  HuflBAN©  ANir  Wife  4. 

RELEASE  OF  ERRORS. 
Vide  iNJtTNCTioN  1,  2. 
1.  An  agreement  of  wcord,  that  the  case 
shall  be  iried  upon   its  merits,  and 
waive  all  error,  operates  as  a  release 
of  errors,  and  although  the  suit  was 
brought  before  the  debt  was  due,  it 
was  an  error  which  the  release   ope- 
rated upon.     Ward  v  Crenshaw, 
^  197 

RELEASE. 
Vide  Practice  7. 

REMITTITUR. 
Vide  Pi^EADiNQ  7. 

RENTS  AND  PROFITS. 
Vide  Heib  3. 

REVIVOR. 
Vide  Ea^iTV  14,  16. 


SALE  OF  CHATTELS. 
FWeHusBAKD  AifD  Wife  6. 

SCIRE  FACIAS. 
Vvie  Heir  4.     Costs  1. 

1.  Process  of  must  be  served  on  minor  heir 

as  well  as  guardian.  Comha  and 
Hayne  v  Yovng's  heirs,  218 

2.  Where  a  bond  is  given  conditioned  to 

prosecute  a  bill  of  injunction  with  ef- 
fect. &c.  a  »«Ve/QM:ia»,  founded  on 
0och  bond,  must  aver,  that  the  prin- 
cipal failed  to  prosocuto  the  injuncUon 


with  effect. 
Boddie, 


M'  Combs  V  Hall  and 
455 


Vide 


SEAL. 

CoaPORATlON 
MENT  2. 


1.    Attach- 


1.  An  instrument,  which  in  iXa  body  doe« 
not  purport  to  be  sealed,  but  which 
had  a  scroll  atlixed  to  the  name  of  the 
signer,  is  a  sealed  instrument,  within 
tile  meaning  of  the  act  of  1801. — 
Scruggs  V  Brackin,  B28 

SECURITY. 
Vide  Costs  1.  Prin cipai-  &  Surety. 

SEPARATE  ESTATE. 
Vide  Husband  and  Wife  1,  2,  3,  4. 

SLA\T^.. 
1.  The  latter  clause  of  the  third  section  of 
the  act  of.l801,  ch.  25,  only  applies 
as  between  loanor  and  loanee:  there- 
fore, five  years  possession  of  a  slave, 
which  is  not  declared  by  wUl  or  deed 
in  writing,  although  a  6ona^deloan, 
vests  the  property  as  to  creditors  with 
the  loanee.     Peters  v  Chares,     176 

SHERIFF'S  RETURN. 
Vide  Delivery  Bowd  1. 

SHERIFF'S  DEED. 
Vide  Tax  Sale  2. 

SHERIFF. 
FWe  JuRisDxcTioif  4,  5. 

1.  The  sheriff  is  the  collector  of  taxea  un- 
der the  laws  of  this  State,  and  the  ap- 
pointment of  any  other  person  to  per- 
form that  duty,  is  void.  The  act  of 
1801,  ch.  10,  authorizing  appoint- 
ments of  tax  collectors, baa  no  prospec- 
tive operation.     Bailey  ▼  Lochhart, 

567 

SPECIAL  VERDICT. 
Vtde  Affray  1. 

SUGGESTION  OP  DEATH. 
Vfd€  PbJlctic*  4. 
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SUMMARY  PROCEEDING. 
Vide  Jurisdiction  4,  6. 

1 .  Jadgment  on  motion  aga'mst  the  princi- 

pal and  securities  in  a  ca,  sa.  bond, 
may  be  rendered  at  the  first  term  to 
which  it  isretarnable;  subject,  never- 
theless, to  be  set  aside  upon  the  de- 
fendant coming  in  at  any  period  ofthe 
term,  and  complying  with  the  condi- 
tion of  the  bond.  Wilkins  v  Mder- 
son  and  others,  S06 

2.  If  judgment  be  not  rendered  at  the  return 

term,  it  may  be  at  the  succeeding 
term.  ib. 

3.  The  act  of  1824^  ch.  16,  authorizing 

judgments  upon  motion  against  clerks 
for  not  paying  witnesses  fees,  &c.  does 
not  authorize  such  a  judgment  to  be 
rendered  against  the  securities.  Combt 
r  BramlUt,  669 

SUMMONS  AND  SEVERANCE. 
Vide  Writ  of  Error,  1. 

SURETY. 
FuiePRiNCiPAi,  AND  Surety. 

SURVEY. 
Vide  Entry  1. 


TRESPASS. 
Vide  Fence  1,  2.     Freedom  2. 
I.  Trespass,  and  not  assumpsit,  is  the  pro- 
per action  to  reoover  mesne  profits, 
afler  a  recovery  in  ejectment.     Poin- 
dexter  v  Cherry,  305 

TRUST. 

rWe Limitations, Si" ATUTE  of,  6,  6. 

Equity  1. 


VARIANCE. 
Vide  Pleading  2.    Bond  8.  « 

VENIRE  FACIAS. 
It  is  not  necessary  that  the  venire  fa- 
cias should  be  spread  upon  the  min- 
utes of  tho  circuit  court;  it  is  enough 
if  the  record  shows  the  return  of  the 
venire,  and  the  selectiun  of  a  grand 
jury  of  good  and  lawful  men  from 
among  the  number  summoned.  Cofi- 
ner  v  The  State,  187 

VERDICT. 
Vide  Judgment  1,  8. 

w 


TAXES,  COLLECTOR  OF. 
Vide  Sheriff  1. 

TAX  SALE. 

1.  In  a  sale  of  land  for  taxes,  the  record 

should  show  that  the  land  lay  in  tho 
county  where  the  tax  was  imposed.— 
Conrad  v  Datden,  807 

2.  A  sheriff's  deed  for  land,  without  show- 

ing that  a  tax  was  laid  upon  the  land, 
ought  not  to  be  received  in  evidence. 

ib. 

3.  A  sale  of  land  for  taxes  upon  a  day  dif- 

ferent from  that  appointed  by  law,  is 
void.  ib. 

TENANT  IN  COMMON. 

Vide  Limitations,  Statute   of, 

7,8. 


WIDOW. 
Vide  Dj>wsR  1. 

WITNESS. 

Vide  Evidence  8.  Costs  6. 
It  IS  a  good  defence  for  a  witneas, 
against  whom  a  forfeiture  is  taken,  that 
he  was  discharged  by  the  party  who 
summoned  him,  or  was  told  to  attend  if 
convenient.  But  the  witness'  own  af- 
fidavit is  not  evidence  of  these  facts. 
Duke  V  Given,  478 

WRIT  OF  ENQUIRY. 
Vide  Detinue  2. 

WRIT  OF  ERROR. 

Where  two  parties  to  a  suit  apply  for  a 
supersedeas,  which  is  granted,  the 
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writ  of  error  iftsnes  in  tho  name  of  nil  der  ofa  court  dKcbargins;  an  inaolVent 

the  parties  to  the  suit,  unless  there  is  a  debtor.  Donne  I  h/ y  Whiinetf^     476 

■nmmooa  and  severance.     Patterson  8.  But  if  the   plaiotiflf  be  taxed  with  the 

^  Butterwortht                             158  ccstd  of  the  proceeding*,  it   will   lie 

A  writ  of  error  will  not  lie  from  the  or-  from  the  order  taxing  the  costs.        ik. 


n  J- 


V 


738    n66 

Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQ IC. 


